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THE    SUPREME    COURT 


PENNSYLVANIA. 


WESTERN  DISTRICT,  SEPTEMBER  TERM  1834. 


Burchfield  against  M'Cauley. 

In  ejectment  for  land  west  of  the  Allegheny  river,  where  a  period  of  thirty 
years  has  elapsed,  the  agency  of  an  assistant  to  the  deputy  surveyor  of  the  dis- 
trict may  be  inferred  from  circumstances  proved.  Proof  of  his  formal  appoint- 
ment by  writing  or  by  parol  is  not  indispensably  necessary. 

Where  it  is  first  proved  by  witnesses,  who  were  present  on  the  ground,  that 
a  survey  was  made  by  a  person  reputed  to  be  an  assistant  to  the  deputy  surveyor ; 
a  draft  of  the  survey  purporting  to  be  made  out  by  such  assistant,  and  found, 
after  the  decease  both  of  himself  and  the  deputy  surveyor,  amongst  other  official 
papers  in  the  deputy  surveyor's  office,  would  be  admissible  evidence  of  the  sur- 
vey. So  also  is  a  copy,  made  out  by  a  subsequent  deputy  surveyor,  where  the 
non-production  of  such  original  draft  has  been  satisfactorily  accounted  for. 

Whether  a  survey  was  or  was  not  made,  and  also  whether  there  has  been 
an  abandonment  under  the  act  of  the  3d  of  April  1792,  are  questions  of  fact  to 
be  decided  by  the  jury. 

Continuity  of  personal  resident  settlement  on  land  lying  west  of  the  Alleg- 
hany  river,  beyond  the  term  of  five  years,  is  not  necessary  in  order  to  preserve 
the  right  of  an  actual  settler. 

WRIT  of  error  to  the  court  of  common  pleas  of  Jllleghany  connfy. 

This  was  an  action  of  ejectment,  brought  in  the  court  below  to 
November  term  1819,  by  the  defendants  in  error,  to  recover  the  pos- 
session of  three  hundred  acres  of  land,  situate  in  Pine  township  on 
the  head  waters  of  Pine  creek  west  of  the  Alleghany  river.  Both 
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parties  claimed  by  virtue  of  settlements,  alleged  to  have  been  made 
on  the  land  in  dispute,  under  the  act  of  the  3d  of  April  1792. 

On  the  trial  of  the  cause  in  May  1831,  the  heirs  of  M'Cauley,  the 
plaintiffs  below,  gave  evidence,  showing  that  their  father  in  his  life- 
lime  came  first  upon  the  land  in  June  1800  or  1801.  At  this  time 
there  was  a  small  cabin  on  the  land,  about  thirteen  or  fourteen  feet 
square,  that,  had  been  put  up  in  1794  by  a  man  of  the  name  of  Jona- 
than Cochran,  who  likewise  planted  some  potatoes  on  it  in  May 
1796.  He  moved  his  family  into  the  cabin  in  the  month  of  Octo- 
ber of  this  latter  year,  where  he  lived  with  them  till  the  approach 
of  winter,  when  he  left  the  cabin  and  the  land,  and  went  to  reside 
with  one  M'Cosblin,  in  the  neighbourhood,  during  the  winter.  In 
the  spring  of  1797  he  returned  with  his  family  to  the  cabin  on  the 
land  in  dispute,  and  resided  there  till  the  spring  of  1798.  Then  he 
gave  the  possession  of  the  cabin  and  land  to  one  Samuel  Hoover,  pro- 
bably under  a  contract  for  the  sale  of  them.  Hoover,  however,  died 
during  the  summer  of  that  year,  and  Cochran  returned  and  took  pos- 
session of  the  cabin  and  land  in  the  winter  following.  In  the  month 
of  February  or  March  of  that  same  winter  he  quitted  the  possession 
again,  and  delivered  it  to  one  Jonathan  Hoover  under  a  contract 
for  the  sale  of  it ;  but  Hoover  afterwards,  not  being  able  to  pay  the 
purchase  money  agreed  on  for  the  land,  conveyed  the  hundred  and 
fifty  acres  of  it  including  the  cabin  and  improved  part  to  Cochran, 
who  on  the  same  day  sold  and  conveyed  the  one  hundred  and  fifty 
acres  to  Adam  Burchfield  the  father  of  the  defendants  below,  now 
plaintiffs  in  error.  When  Hoover  quitted  the  possession  of  the  land, 
after  making  the  conveyace  to  Cochran,  the  door  of  the  cabin  was 
locked  and  the  key  given  to  one  Cisna,  who  resided  in  the  vicinity 
and  was  said  to  be  the  agent  of  Hoover.  Upon  M'Cauley's  first 
coming  into  the  neighbourhood  of  the  land,  which  was  some  time 
after  Hoover  quitted  the  possession  of  it,  he  proposed  teaching  Eng- 
lish, and  to  keep  a  school  for  that  purpose  ;  and  the  cabin  being  un- 
occupied, Hoover  and  Cisna  consented  that  he  should  take  the  pos- 
session of  it,  and  accordingly  gave  up  the  key  of  the  lock  on  the 
door  that  it  might  be  opened  for  him.  This  was  in  June  1800  or 
1801,  as  it  was  said,  when  M'Cauley  took  possession  of  the  cabin  by 
the  consent  of  Hoover  and  Cisna,  and  in  the  fall  following  the  family 
of  M'Cauley,  consisting  of  a  wife,  two  sons  and  one  daughter,  joined 
him  in  the  cabin,  where  they  all  resided  until  he,  in  the  course  of 
two  or  three  years  afterwards,  erected  another  house  upon  the  land, 
one  story  and  a  half  high  and  about  eighteen  by  twenty  feet  in 
width  and  length.  In  the  same  fall  that  his  family  came  to  live 
with  him  on  the  land,  he  with  the  aid  of  his  employers,  to  keep  a 
school,  erected  a  school  house  upon  the  land,  where  he  taught  the 
children  of  the  neighbourhood  for  a  number  of  years,  and  was  after- 
wards succeeded  in  the  same  business  by  one  of  his  sons,  who  taught 
about  two  years.  M'Cauley,  the  father,  continued  to  reside  upon 
the  land  with  his  family  twelve  or  thirteen  years,  claiming  three 
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hundred  acres  and  paying  the  taxes  assessed  on  it.  During  that 
time,  with  the  assistance  of  one  of  his  sons,  he  cleared,  fenced  and 
cultivated  from  seven  to  eight  acres  of  the  land.  The  son  also  built 
another  dwellinghouse  upon  the  land,  in  which  he  resided  until  his 
father  left  the  land,  when  he  moved  into  the  house  that  his  father 
had  built  and  occupied.  He  continued  to  reside  therein  and  to  cul- 
tivate the  land  afterwards  about  two  years,  and  then  left  it,  perhaps 
in  the  year  1815,  according  to  the  testimony  of  some  of  the  wit- 
nesses. Some  of  the  chain  carriers  and  others,  witnesses  produced 
on  the  part  of  the  plaintiffs  below,  also  testified,  thai,  about  the  year 
1801  a  man  of  the  name  of  Fenton,  who,  one  of  the  witnesses  said, 
was  a  deputy  of  Col.  Neville  the  then  deputy  surveyor  of  the  dis- 
trict in  which  the  land  lay,  made  a  survey  of  it,  for  Cornelius  M'Cau- 
ley ;  and  that  he  made  other  surveys  of  land  lying  around  near  to 
that  for  Neville  ;  but  had  long  since  left  this  section  of  the  country 
and  was  believed  to  be  dead.  That  a  draft  of  a  survey,  dated  the 
25th  of  September  1801,  containing  three  hundred  acres,  and  em- 
bracing the  land  in  dispute,  which  purported  to  have  been  made  by 
Thomas  Fenton,  came  into  the  hands  of  David  Coon  in  1809,  when 
he  was  appointed  deputy  surveyor  of  the  district,  with  other  papers, 
which  he  received  as  belonging  to  the  office,  either  from  colonel  Ne- 
ville or  Hazlit,  the  successor  of  colonel  Neville  in  office.  That 
Neville  and  Hazlit  were  both  dead.  Coon,  who  was  a  witness,  and 
testified  to  his  having  received  this  draft,  as  an  official  paper  either 
from  Neville  or  Hazlit,  but  could  not  tell  which,  likewise  testified 
that  he  did  not  know  what  had  become  of  it,  but  thought  he  had 
delivered  it  over  with  other  official  papers  to  his  successor  in  office 
Mr  Beatty.  Mr  Beatty,  also  being  a  witness,  testified  that  he  never 
saw  it,  but  had  seen  Fenton's  name  on  other  drafts  in  the  office. 
The  succeeding  deputy  surveyors  to  Mr  Beatty  were  all  called  as 
witnesses,  and  testified  that  they  had  never  seen  nor  known  any  thing 
of  the  draft.  A  copy  of  it,  made  and  given  by  David  Coon,  while 
it  was  in  his  possession  during  the  time  of  his  being  deputy  surveyor, 
was  then  produced  by  the  plaintiffs  below,  and  after  being  proved 
by  Coon  to  be  a  true  copy,  was  offered  by  them  in  evidence,  but  ob- 
jected to  by  the  defendant's  counsel.  The  court,  however,  overruled 
the  objection  and  admitted  the  copy  to  be  given  in  evidence,  which 
was  excepted  to  by  the  defendant's  counsel.  The  plaintiffs  below 
further  showed  from  the  records  of  the  court,  that  in  1809,  Adam 
Burchfield,  the  father  of  the  defendants  below,  brought  an  action  of 
ejectment  for  the  land  in  dispute  against  Cornelius  M'Cauley,  the 
father  of  the  plaintiffs,  which  was  depending  until  1813,  when  Burch- 
field suffered  a  nonsuit. 

On  the  part  of  the  defendants  below,  evidence  was  given  showing 
the  settlement  made  on  the  land  by  Cochran,  and  the  disposition 
made  of  it  by  him,  to  be  the  same  as  already  mentioned.  Arid  fur- 
ther that  two  men,  of  the  names  of  Sutton  and  Marxay,  first  cleared 
about  three  quarters  of  an  acre  of  the  land  before  Cochran  came  on 
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it ;  and  that  he  cleared  from  half  an  acre  to  two  acres,  which  was 
all  that  ever  was  cleared  of  it,  according  to  the  evidence,  until 
M'Cauley  extended  it.  That  in  November  1816,  after  the  M'Cau- 
leys  had  quitted  the  actual  possession  of  the  land,  and  the  houses  and 
fences  had  become  much  dilapidated,  according  to  the  testimony  of 
James  M'Elwayne,  he,  as  an  intruder,  entered  upon  the  land  and 
took  possession  of  it  intending  to  hold  it  as  a  settler  in  his  own  right. 
With  this  view  he  kept  possession  and  resided  upon  it  until  February 
1818,  when  he  took  a  lease  of  it  from  Adam  Burchfield.  After  this 
he  continued  to  occupy  the  land  as  tenant  of  Burchfield  until  the  be- 
ginning of  1824,  when  he  surrendered  it  to  the  plaintiffs  in  error. 
M'Elwayne  also  testified  that  M'Cauley  lived  five  or  six  miles  off 
from  the  land  when  he  (M'Elwayne)  first  went  on  it.  That  during 
the  time  he  lived  on  the  land  he  never  saw  M'Cauley  on  it,  and  had 
no  conversation  with  him  in  relation  to  it ;  and  that  he  paid  the  taxes 
assessed  on  the  land  for  two  of  the  years  that  he  resided  on  it. 

The  following  points  were  submitted  to  the  court  below  by  the 
defendants'  counsel. 

1.  Cornelius  M'Cauley  the  elder  entered  upon  the  land  in  dispute 
without  any  assertion  or  pretence  of  title  in  himself,  and  under  Hoo- 
ver who  then  claimed  to  be  the  owner.     M'Elwayne  testified  that 
two  acres  were  cleared  at  the  time  of  M'Cauley's  entry.    There  was  a 
cabin  on  the  land.    The  improvement,  commenced  as  early  as  1796, 
had  been  prosecuted  from  time  to  time  by  residence  and  labour,  until 
about  a  year  before  M'Cauley's  entry.    There  was  no  abandonment 
by  Hoover.     He  was  imprisoned  ;  and  his  family  left  the  land  from 
necessity,  locking  up  the  house.     M'Cauley  did  not  allege  an  aban- 
donment then,  and  his  heirs  cannot  do  it  now.     His  entry  and  pos- 
session we.e  in  express  subserviency  to  Hoover's  title.     Upon  this 
stale  of  the  facts,  taken  in  connection  with  the  other  facts  of  the 
case,  the  plaintiffs  cannot  recover. 

2.  The  fact  that  Hoover's  actual  settlement  was  not  completed, 
does  not  vary  the  relation  of  the  parties  or  enable  M'Cauley  to  claim 
on  any  supposed  abandonment  by  Hoover  or  Burchfield.     The  law 
does  not  exact  diligence  in  the  landlord  against  his  tenant.    M'Cau- 
ley's improvement  enured  to  the  benefit  of  Hoover  and  Burchfield. 

3.  If  M'Cauley,  after  obtaining  possession  with  the  permission  of, 
and  under  Hoover,  through  Cisna  his  agent,  and  thus  holding  the 
land  a  year  or  two,  set  up  a  claim  in  himself  as  an  original  settler,  he 
could  not  in  this  way  affect  Hoover  or  Burchfield  with  the  conse- 
quences of  an  abandonment.    But  if  this  were  possible,  it  could  only 
take  place  after  actual  notice  to  Hoover  or  Burchfield  of  his  (M'Cau- 
ley's) adversary  possession. 

4.  From  the  facts  in  the  case,  taking  them  as  testified  by  the 
witnesses,  in  connection  with  the  draft  shown  by  plaintiffs,  there  is 
not  legal  evidence  of  a  survey  by  plaintiffs. 

5.  Admitting  a  survey  for  plaintiffs,  their  settlement  and  survey 
might  be  abandoned,  and  if  the  jury  believe  M'Cauley  and  his  son 


Sept.  1834.]  OF  PENNSYLVANIA.  13 

[Burchfield  v.  M'Cauley.] 

left  the  land  with  the  intention  of  not  returning  to  it,  the  right  of 
the  M'Cauleys  was  gone.  The  fact  of  their  possession  being  vacant 
for  two  years,  and  in  the  condition  staled  by  M'Elwayne,  is  very 
strong  if  not  conclusive  evidence  of  abandonment,  and  this  evidence 
is  fortified  by  the  circumstance  that  he  lived  on  the  land  until  this 
suit  brought,  without  any  objection  or  warning  from  plaintiffs. 

6.  The  survey  of  plaintiffs  enured  to  the  benefit  of  defendants. 
The  same  remark  applies  to  the  plaintiffs'  settlement. 

7.  Supposing  the  testimony  of  the  witnesses  for  plaintiffs  to  be 
true,  and  a  legal  survey  for  them  shown,  they  cannot  withstand 
defendants'  title  ;  and  from  the  facts  in  evidence,  on  both  sides,  the 
right  of  defendants  is  good  against  plaintiffs. 

A  verdict  and  judgment  were  rendered  for  the  plaintiff,  under  the 
direction  of  the  court  (Shaler  president),  in  answer  to  defendant's 
points. 

The  following  errors  were  assigned. 

1.  There  was  no  legal  evidence  of  a  survey  having  ever  been  made 
by  the  proper  officer,  of  the  land  in  controversy. 

2.  The  court  erred  in  submitting  the  question  of  survey  or  no 
survey  as  a  matter  of  fact  to  be  decided  by  the  jury. 

3.  There  was  error  in  permitting  the  copy  of  the  survey  marked 
A,  to  go  to  the  jury. 

4.  There  was  error  in  the  charge  of  the  court  in  their  answers  to 
the  several  points  submitted  by  defendants'  counsel. 

Dallas  and  Forward,  for  the  plaintiffs  in  error. 

1.  There  is  no  testimony  exhibited  by  the  record  going  to  show, 
or  even  to  raise  a  reasonable  presumption,  that  the  paper,  permitted 
by  the  court  to  go  to  the  jury,  is  a  copy  of  a  public  document;  no- 
thing to  negative  the  belief  that  it  is  merely  a  private  paper.  The 
copy  of  a  survey  not  recognized  by  any  official  authority,  is  clearly 
not  evidence.  The  paper  in  question  purports  to  have  been  copied 
by  a  man  named  Fentori,  whose  public  character  nowhere  appears, 
unless  it  be  inferred  from  the  single  circumstance  that  his  copy  of 
this  survey,  and  his  name  upon  other  papers,  had  been  found  and 
seen  amongst  the  old  papers  of  the  former  deputy  surveyor  of  the 
county.  There  was  no  testimony  to  show  that  Fenton  had  ever 
acted  as  the  assistant  of  colonel  Neville,  the  deputy  surveyor.  The 
survey  received  by  the  court  below  was  never  returned  to  the  land 
office.  It  bears  nowhere  the  stamp  of  official  sanction  ;  and  the 
court  below  ought  therefore  at  once  to  have  rejected  it.  A  survey 
stated  to  have  been  made  by  order,  without  any  proof  of  such  order, 
cannot  go  to  a  jury  for  them  to  presume  that  there  had  been  such 
order.  There  was  no  evidence  of  a  survey  upon  the  ground.  The 
successors  in  the  deputy  surveyor's  office,  Messrs  Coon,  Beatty,  Hi- 
lands  and  M'Nevin,  know  nothing  of  the  original  survey,  and  are 
ignorant  of  Fenton's  alleged  agency  for  their  predecessor,  colonel 
Neville.  Wilson  «.  Sloner,  9  Serg.  fy  Rawle  39  ;  Burd  et  al  v.  Sea- 
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bold,  6  Serg.  fy  Rawle  138;  Smay  v.  Smith's  Executors,  1  Penns. 
Rep.  4. 

2.  The  plaintiffs  below  claimed  under  an  alleged  actual  settlement 
made  by  their  ancestor,  Cornelius  M'Cauley.     What  description  of 
actual  settler  was  M'Cauley  1     Was  he  an  actual  settler  under  the 
act  of  1792?     If,  from  the  testimony,  he  was  not,  it  then  became  a 
matter  of  law  upon  which  the  court  ought  to  have  charged  the  jury 
distinctly.     At  all  events,  the  requisitions  of  law,  constituting  an 
actual  settlement,  ought  to  have  been  explained  to  them.     The 
charge  of  the  court  leaves  too  much  to  inference  and  conjecture. 
By  the  proviso  of  the  third  section  of  the  act  of  30  December  1786, 
Purd.  Dig.  526,  we  are  told  what  shall  constitute  an  actual  settle- 
ment;  and  by  the  ninth  section  of  the  act  of  3d  April  1792,  Purd. 
Dig.  530,  the  requisitions  upon  an  actual  settler  are  again  stated. 
The  definition  of  an  actual  settlement  there  given,  is  good  under 
both  the  acts  of  1786  and   1792.     Pennsylvania  v.  Huston  et  al., 
Md.  335.    It  is  important  to  examine  minutely  the  facts  in  relation 
to  the  character  of  the  settlement  begun,  continued  and  ended  in 
Cornelius  M'Cauley;  because  what  constitutes  an  actual  settlement 
must  depend  upon  the  circumstances  of  each  case.     Ewalt's  Lessee 
v.  Hilands,  4  Dall.  161.     The  testimony  unquestionably  discloses 
the  fact  that  M'Cauley  went  in  under  Hoover,  for  the  temporary 
purpose  of  keeping  a  school.     He  can  then  only  be  viewed  as  the 
tenant  at  sufferance  of  Hoover.     In  its  inception  his  entry  had  none 
of  the  characteristics,  no  pretence,  of  an  actual  settlement  adverse 
to  any  one.     He  entered  as  our  tenant,  not  in  hostility  to  us.     Can 
he  then  as  a  tenant  be  permitted  to  dispute  his  landlord's  title  ? 

3.  The  doctrine  of  abandonment  was,  erroneously  by  the  court 
below,  made  to  bear  against  the  plaintiffs  in  error.     Its  application 
is  more  palpable  against  M'Cauley  who  left,  the  property  a  complete 
wreck,  and  Burchfield  paid  the  taxes  upon  it  for  many  years  after- 
wards. 

Fetterman,  for  the  defendants  in  error. 

With  regard  to  the  testimony  of  M'Elwayne,  he  was  an  interested 
witness  from  having  once  sold  the  land  and  given  a  deed  with  a  gene- 
ral warranty.  First,  then,  was  the  copy  of  the  survey  evidence"? 
This  was  a  matter  of  long  standing.  The  trial  took  place  thirty 
years  after  the  survey  was  made.  Wallace  swears  that  Fenton 
was  Neville's  deputy,  and  surveyed  his  (Wallace's)  own  tract  of 
land.  We  produced  as  strong  evidence  of  the  survey  as  the  na- 
ture of  the  case  admitted.  Packer  v.  Gonzalus,  1  Serg.  fy  Rawle 
526;  Leazure  v.  Hillegas,  7  Serg.  fy  Rawle  313;  Hoover  et  al.  v. 
Gonzalus  et  al.,  11  Serg.  fy  Rawle  314.  What  constitutes  a  survey1? 
The  draft,  or  the  actual  measurement  of  the  ground?  Certainly 
the  latter.  The  draft  is  a  mere  evidence  of  the  survey.  This  was 
not  a  case  in  which  it  was  necessary  to  return  the  survey  to  the  land 
office. 
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Then  as  to  the  question  of  abandonment.  It  is  true  M'Cauley 
entered  in  pursuance  of  the  arrangement  between  himself  and  Cisna, 
the  agent  of  Hoover.  In  1801,  however,  he  took  the  fidvice  of  John 
Woods,  Esq.,  who  stood  deservedly  eminent  in  his  profession  as  a 
lawyer,  claimed  as  an  actual  settler,  got  Gen.  Neville,  the  deputy 
surveyor  of  the  district,  to  have  a  survey  made,  and  determined  to 
hold  adversely.  From  that  time  he  held  until  1809,  when  Burch- 
field brought  an  ejectment,  M'Cauley  having  in  the  meantime  erect- 
ed the  requisite  improvements,  and  cleared  the  proper  quantity  of 
land  to  bring  himself  within  the  provisions  of  the  act  of  1792  as  an 
actual  settler.  Under  these  circumstances  the  charge  of  the  court 
left  the  question  of  abandonment  to  the  jury.  Why  did  not  the  gen- 
tleman show  wherein  the  error  of  the  charge  consisted,  instead  of 
dwelling  upon  the  abstract  principle  of  law  1  The  court  was  correct, 
else  where  would  be  the  use  of  juries,  that  admirable  feature  in 
American  jurisprudence  1  Miller  v.  M'Brier,  14  Serg.  fy  Rawle  382; 
Willison  «.  Watkins,  3  Peters  49  ;  Lessee  of  Mobley  et  al.  v.  Oeker, 
3  Yeates  200 ;  Lessee  of  Clark  v.  Hackelhorn,  3  Yectles  269  ;  Cham- 
bers v.  Mifflin,  1  Penns.  Rep.  75 ;  Addleman  v.  Masterson,  1  Penns. 
Rep.  454 ;  Star  et  al.  v.  Bradford,  2  Penns.  Rep.  384.  What  right 
had  Hoover  to  the  land]  a  mere  incipient  title.  He  abandoned 
the  land  ;  and  M'Cauley's  tenancy  expired  at  the  end  of  the  quarter 
for  which  he  was  engaged  to  teach. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  question  growing  out  of  the  first  error  assigned 
seems  to  be  involved  in  the  question  presented  by  the  third  error, 
which  is,  was  the  copy  of  the  draft,  purporting  to  have  been  made 
by  Thomas  Fenton,  admissible  as  evidence  1  for  if  it  was,  then  there 
was  legal  evidence  given  of  a  survey  made  by  a  proper  officer ;  and 
the  first  error  would  not  be  sustained. 

I  shall  therefore  consider  these  two  errors  together  as  one.  It 
must  be  borne  in  mind  that  the  location  of  the  land  in  dispute  is 
west  of  the  Alleghany  river,  and  therefore  comes  under  the  peculiar 
provisions  of  the  act  of  the  3d  of  April  1792.  A  warrant  in  the  case 
of  a  settler  under  this  act  is  not  necessary  in  order  to  authorize  the 
deputy  surveyor  of  the  district  in  which  the  land  lies,  to  make  a  sur- 
vey. The  eighth  section  directs  that  "the  deputy  surveyor  of  the 
proper  district  shall,  upon  the  application  of  any  person  who  has 
made  an  actual  settlement  and  improvement  on  lands  lying  north 
and  west  of  the  rivers  Ohio  and  Alleghany  and  Conewango  creek, 
and  upon  such  person  paying  the  legal  fees,  survey  and  mark  out 
the  lines  of  the  tract  of  land  to  which  such  person  may,  by  conform- 
ing to  the  provisions  of  this  act,  become  entitled  by  virtue  of  such 
settlement  and  improvement."  By  the  third  section  of  the  act  of  the 
30th  of  December  1786,  a  settlement  on  land  is  defined  to  be  "an 
actual,  personal,  resident  settlement,  with  a  manifest  intention  of 
making  it  a  place  of  abode,  and  the  means  of  supporting  a  family," 
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&c.  And  by  the  ninth  section  of  the  act  of  1792,  it  is  required,  in 
order  to  complete  the  settlement  and  improvement  made  under  that 
act,  that  there  shall  have  been  cleared,  fenced  and  cultivated,  at 
least  two  acres  for  every  hundred  acres  contained  within  one  survey, 
and  a  messuage  erected  thereon  for  the  habitation  of  man,  and  the 
residence  of  a  family  thereon  for  the  space  of  five  years  next  follow- 
ing the  settler's  first  settling  of  the  same.  Now  if  the  evidence  given 
by  the  heirs  of  M'Cauley  on  the  trial  is  to  be  credited,  Cornelius 
M'Cauley,  their  father,  in  1801,  had  an  actual  personal  resident  set- 
tlement upon  the  land  in  controversy  ;  and  under  the  eighth  section 
of  the  act  of  1792,  had  a  right  to  call  upon  the  deputy  surveyor  of 
the  district  to  come  and  muke  a  survey  for  him  of  the  land  upon 
which  he  was  settled.  At  this  time  it  appears  from  the  evidence, 
that  colonel  Neville  was  the  deputy  surveyor  of  the  district  in  which 
the  land  was  situate,  and  that  Thomas  Fenton,  as  one  of  the  wit- 
nesses said,  was  his  deputy,  and  others  of  them,  that  he  made  sur- 
veys for  him.  I  do  not  consider  it  indispensably  necessary  that  the 
agents  or  assistants  of  deputy  surveyors  should  be  appointed  by 
writing  either  under  or  without  the  seal  of  the  deputy  surveyor;  nor 
is  it  requisite,  in  order  to  establish  such  agency,  that  there  should  be 
evidence  given,  showing  a  formal  or  direct  appointment  of  such  agent 
or  assistant  by  parol  or  otherwise.  It  may  be  inferred  from  circum- 
stances proved  ;  Burd  v.  Miller,  6  Serg.  fy  Rawle  138 ;  and  especially 
after  a  lapse  of  thirty  years  as  was  the  case  here.  In  Bill  v.  Levers, 
3  Yeates  25,  it  was  said  by  the  court,  "that  the  authority  of  an  assist- 
ant to  make  a  survey  should  not  be  too  nicely  scrutinized  after  so 
great  a  lapse  of  time  as  twenty-seven  years."  And  in  that  case,  it 
having  been  proved  that  John  Seely  had  transacted  business  in  mak- 
ing surveys  for  James  Scull,  the  deputy  surveyor,  whose  commission 
expired  by  his  death  in  December  1772,  when  Jasper  Scull  was  ap- 
pointed his  successor,  and  a  survey  having  been  made  by  Seely  in 
May  1773,  without  any  authority  being  shown  from  Jasper  Scull  the 
then  deputy  surveyor,  the  court  said  that  as  it  appeared  that  Seely 
had  transacted  business  under  a  reputed  authority  from  James  Scull 
while  in  office,  it  might  be  presumed  that  he  was  the  agent  of  Jasper 
Scull,  the  immediate  successor,  in  May  1773,  when  the  survey  was 
made,  though  the  authority  did  not  then  appear.  It  is  obvious  that 
if  such  evidence  were  not  to  be  considered  admissible  and  deemed 
sufficient  to  establish  an  agency  in  such  cases,  after  a  lapse  of  thirty 
years,  it  would  be  difficult  if  not  impossible,  in  a  majority  of  cases, 
to  show  it  at  all,  from  the  want  of  better  that  must  necessarily  arise 
from  so  great  a  lapse  of  time,  even  where  better  once  existed  ;  and 
consequently  many  titles  to  lands,  considered  indefeasibly  good, 
might  be  objected  to  on  this  ground,  which  would  produce  much 
evil,  and  as  it  appears  to  me,  no  good  whatever.  Neither  do  I  think 
it  has  been  the  practice  on  the  trial  of  actions  of  ejectment,  in  order 
to  give  validity  to  a  survey,  to  prove  that  the  person  acting  in  the 
character  of  deputy  surveyor,  by  whom,  as  such,  it  was  made,  was 
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duly  appointed  or  commissioned,  by  producing  his  commission  and 
giving  it  in  evidence;  nor  yet  by  giving  any  direct  evidence  of  its 
existence.     Evidence  that  he  acted  as  such,  and  was  generally  re- 
cognized and  reputed  to  be  such  an  officer,  has  been  pretty  uniformly 
received  and  held  sufficient.     Then  whether  colonel  Neville  was  the 
deputy  surveyor  of  the  district  in  which  the  land  in  question  lay; 
and  whether  Thomas  Fenton  was  his  assistant  at  the  time  the  sur- 
vey was  made,  were  questions  of  fact  proper  for  the  jury  to  decide 
from  the  evidence  given  them ;  and  it  appears  to  me  that  it  was 
amply  sufficient  to  authorize  them  to  decide  both  these  questions  in 
the  affirmative.     That  being  the  case,  was  proper  evidence  also  given 
to  show  that  colonel  Neville,  by  himself  or  his  assistant,  had  a  suf- 
ficient authority,  on  the  25th  of  September  1801,  to  make  a  survey 
of  the  land  in  dispute  for  Cornelius  M'Cauley  1     We  have  seen  that 
by  the  express  and  positive  direction  of  the  eighth  section  of  the  act 
of  1792,  an  actual  personal  resident  settlement  on  the  land  is  made 
a  sufficient  authority  for  this  purpose  ;  and  that  Cornelius  M'Cauley 
had  such  a  settlement  upon  the  land  at  that  time  was  abundantly 
proved  by  the  testimony  of  witnesses  who  had  seen  it  often,  which 
was  certainly  the  very  best  evidence  that  the  nature  of  the  thing 
would  admit  of.     Then  as  to  the  proof  of  the  fact  that  a  survey  was 
made  by  Fenton,  as  the  assistant  of  colonel  Neville;  it  was  testified 
to  by  one  of  the  chain  carriers,  and  others  who  were  present  and  saw 
him  making  it.     After  such  evidence  being  given,  without  any  thing 
appearing  that  would  impugn  or  detract  from  its  credit  in  the  slight- 
est degree,  it  cannot  be  fairly  contended  that  a  draft  of  the  survey 
purporting  to  be  made  out  by  Fenton,  and  proved  to  be  in  his  hand- 
writing, he  and  Neville  both  being  dead,  and  found  in  Neville's  office 
among  his  official  papers,  would  not  be  admissible  evidence.    I  take  it 
that  it  would  be  clearly  admissible  evidence  to  go  to  the  jury  to  show 
the  date,  location  and  extent  of  the  survey.     But  it  is  objected,  that 
as  no  proof  was  given  that  the  original  draft  purporting  to  be  made 
by  Fenton  was  in  his  handwriting  or  actually  made  by  him,  it 
ought  not  therefore  to  have  been  received  in  evidence,  and  that  in 
I  his  respect  it  is  distinguishable  from  every  thing  that  has  been  here- 
tofore judicially  determined  in  the  reported  cases  on  the  subject. 
Allowance  must  be  made  for  the  lapse  of  time  in  this  case,  which 
most  probably  has  rendered  such  proof  impossible,  for  it  would  seem 
from  the  evidence,  that  those  who  must  have  been  acquainted  with 
the  handwriting  of  Fenton  are  dead,  and  it  does  not  appear  that 
any  one  saw  him  make  the  draft  who  could  be  called  to  prove  the 
fact.     Under  these  circumstances  it  would  scarcely  be  reasonable  to 
require  such  proof.     That  this  original  draft  was  made  by  him  at 
the  time  it  bears  date,  may  well  be  inferred  from  the  evidence  given 
that  he  was  on  the  ground  about  that  time,  while  M'Cauley  was 
living  on  the  land ;  made  a  survey  for  him  ;  and  that  the  draft  itself 
came  either  from  the  hands  of  colonel  Neville,  the  deputy  surveyor, 
or  his  successor,  as  an  official  paper,  with  other  official  papers,  to  Da- 
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vid  Coon  in  1809,  when  he  was  appointed  the  deputy  surveyor  of  the 
district.  Neville  and  Hazlit  being  both  dead,  it  was  impossible  to 
have  their  testimony,  and  therefore  no  presumption  can  be  made 
against  the  plaintiffs  below  from  the  want  of  it ;  as  possibly  might 
have  been,  had  they  been  living  within  the  jurisdiction  of  the  court, 
but  not  produced.  The  natural,  and  indeed,  as  it  seems  to  me,  the 
necessary  inference  then  seems  to  be,  that  the  draft  was  recognized 
and  considered  by  colonel  Neville  as  an  official  paper,  preserved  by 
him  as  such,  and  as  such  delivered  over  by  him  either  to  Hazlit,  his 
immediate  successor  in  office,  or  to  Coon,  who  succeeded  Hazlit. 
But  did  the  evidence  given  of  it  show  it  to  be  an  official  paper — for  if 
it  did,  then  according  to  (he  rule  laid  down  in  a  number  of  cases, 
and  recognized  and  qualified  in  Miller  v.  Carothers,  6  Serg.  fy  Raiole 
221,  it  would,  if  it  could  have  been  produced,  have  been  admissible 
evidence  on  the  trial?  The  rule,  as  laid  down  and  qualified  in  Mil- 
ler v.  Carothers,  is,  "  that  all  papers  found  among  the  official  papers 
of  the  deputy  surveyor,  may  fairly  be  supposed  to  be  official  papers 
(unless  the  contrary  be  proved),  provided  there  were  any  orders  in  his 
hands,  to  the  execution  of  which  the  papers  might  relate"  The  late  chief 
justice,  in  stating  the  proviso  or  qualification  to  this  rule,  uses  the 
word  "  orders,"  because  the  case  then  before  the  court  was  that  of 
land  lying  in  that  part  of  the  state,  where  some  written  authority  or 
order  from  the  land  office  was  necessary,  in  order  to  give  a  survey 
made  of  the  land  an  official  character;  but  in  the  case  here  before 
us,  the  settlement  and  improvement  of  M'Cauley  on  the  land  at  the 
time,  under  the  eighth  section  of  the  act  of  1792,  of  which  plenary 
evidence  was  given,  supplied  the  place  of  a  written  order  from  the 
land  office  authorizing  it,  and  made  the  survey  official. 

Having  shown  now,  that  the  original  draft  would  have  been  ad- 
missible evidence  in  case  it  could  have  been  produced,  it  follows  of 
course,  the  non-production  of  it  having  been  satisfactorily  accounted 
for,  that  the  copy  of  it,  being  first  proved  to  be  a  true  copy,  was  ad- 
missible as  the  next  best  evidence. 

The  second  error  is,  that  the  court  below  "erred  in  submitting  the 
question  of  survey  or  no  survey  as  a  matter  of  fact  to  be  decided  by 
the  jury."  I  can  perceive  nothing  in  the  charge  of  the  court  on  this 
point  that  is  not  in  perfect  accordance  with  what  has  ever  been 
received  as  the  law  on  this  subject.  The  court  explained  very  cor- 
rectly, and  stated  to  the  jury  in  very  clear  and  intelligible  terms, 
what  constituted  an  official  survey  in  the  case  of  a  settler  on  land 
west  and  north  of  the  Ohio  and  Alleghany  rivers  and  Conewango 
creek,  by  telling  them  that  it  was  "  one  made  by  the  deputy  sur- 
veyor of  the  district  or  his  authorized  agent,  and  whether  such  sur- 
vey had  been  made  was  always  matter  of  fact  for  the  jury  to  deter- 
mine." I  must  confess  that  I  have  never  heard  it  asserted  before, 
that  the  question  whether  a  survey  was  made  or  not  was  not  one  of 
fact  to  be  passed  on  and  decided  by  the  jury.  It  is  the  province  of 
the  court  to  say  what  is  necessary  to  be  done  in  order  to  constitute 
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and  make  an  official  survey,  but  whether  done  or  not,  is  purely  a 
question  of  fact  that  must  be  referred  to  the  jury  to  be  settled  by 
them.  The  rule  of  law  on  this  subject  is,  ad  questionem  facti  non 
respondent  judices,  sed  juratores. 

The  next  and  last  error  is,  that  the  court  below  erred  in  their  an- 
swers to  the  several  points  submitted  on  behalf  of  the  plaintiffs  in 
error.  After  having  read  the  charge  of  the  court  with  attention,  it 
appears  to  me  that,  so  far  as  those  points  were  material  to  the  issue 
between  the  parties,  the  court  answered  them  in  their  charge  very 
fairly,  fully  and  correctly.  The  first  point  relates  to  the  manner 
in  which  M'Cauley  obtained  possession  first  of  the  land.  That 
having  got  it  by  the  consent  of  Hoover,  he  was  ever  after,  as  long 
as  he  held  it,  to  be  considered  the  tenant  of  Hoover  and  of  those 
claiming  under  him.  The  court,  however,  in  substance  told  the 
jury,  that  if  from  the  evidence  they  should  be  satisfied  that  M'Cau- 
ley, after  he  took  possession,  disclaimed  holding  the  land  as  the 
tenant  of  Hoover  and  of  Burchfield,  who  derived  his  claim  from 
Hoover  and  Cochran,  and  that  he  went  on  and  erected  a  suitable 
messuage  or  dweilinghouse  for  the  habitation  of  himself  and  his 
family,  cleared,  fenced  and  cultivated  at  least  two  acres  for  every 
two  hundred  contained  within  his  survey,  and  continued  his  resi- 
dence thereon  with  his  family  for  the  space  of  five  years  and  upwards, 
intending  to  claim  the  land  in  his  own  right  and  for  his  own  use, 
and  Burchfield  was  aware  of  all  this  and  made  no  claim  during  the 
interim  to  the  land ;  they  might  presume  he  had  abandoned  his  right 
to  it,  whatever  it  was  ;  and  if  so,  their  verdict  ought  to  be  in  favour 
of  the  plaintiffs  below.  In  this  I  can  perceive  no  error.  The  right 
of  Burchfield,  derived  from  Hoover  and  Cochran,  was  of  a  very  im- 
perfect and  merely  inceptive  character,  and  therefore  might  readily 
be  abandoned;  and  the  court,  as  it  seems  to  me,  very  properly  left  it 
ns  a  question  of  fact,  to  the  jury,  to  determine  whether  he  had  not 
relinquished  it ;  and  if  he  had,  there  could  be  no  doubt  of  the  right  of 
M'Cauley's  heirs  to  recover  the  possession  of  the  land  in  question. 

It  was  also  contended  on  the  trial  of  the  cause,  by  the  counsel  of 
the  plaintiffs  in  error,  that  the  circumstances  under  which  it  was 
proved  that  M'Cauley  quitted  the  possession  of  the  land,  and  his  ne- 
glect of  it  for  something  like  two  years  before  M'Elwayne  took  posses- 
sion of  it,  furnished  strong  if  not  conclusive  evidence  of  his  intention 
to  abandon  his  right  to  it ;  and  that  the  court  below  erred  in  not 
instructing  the  jury  to  that  effect.  It  would  have  been  error  in  the 
court  if  such  instruction  had  been  given  ;  for.  it  appearing  from  the 
evidence  that  M'Cauley  had  erected  a  messuage  on  the  land  suita- 
ble for  the  habitation  of  himself  and  his  family,  that  he  had  resided 
thereon  continuously  for  the  space  of  thirteen  or  fourteen  years,  at 
least  nine  years  beyond  the  time  required  by  the  third  section  of  the 
act  of  April  1792,  and  that  he  had  also  cleared,  fenced  and  culti- 
vated two  acres  and  more  for  every  hundred  contained  within  his 
survey,  he  thereby  became  entitled,  under  the  provisions  of  that  act, 
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to  hold  the  land,  whether  he  continued  to  reside  on  it  afterwards  or 
not,  against  all  the  world  except  the  commonwealth,  which,  in  case 
of  his  neglect  to  apply  for  a  warrant  and  pay  the  purchase  money 
due  for  the  land  to  her  within  the  space  of  ten  years  after  the  pas- 
sage of  the  act  of  1792,  might  have  granted  it  to  any  other  upon 
his  paying  the  purchase  money,  by  a  warrant  reciting  the  default 
of  M'Cauley.  Continuity  of  a  personal  resident  settlement  on  the 
land  lying  north  and  west  of  the  rivers  Ohio  and  Alleghany  and 
Conewango  creek  beyond  the  term  five  years,  is  not  necessary  under 
the  act  of  1792,  in  order  to  keep  alive  and  preserve  the  right  of  the 
actual  settler,  as  it  is  under  the  acts  of  1786  and  1794.  The  mere 
leaving,  therefore,  of  the  possession  by  M'Cauley  after  he  had  ful- 
filled and  performed  every  thing  required  by  the  act  of  1792  to 
complete  his  settlement  and  to  acquire  his  right  thereby  to  the  land, 
until  he  commenced,  or  rather  his  heirs  after  his  death  commenced, 
this  action  to  recover  the  possession  again,  could  not  be  considered 
an  abandonment,  or  forfeiture  of  their  right. 
Judgment  affirmed. 


Beltzhoover  against  Blackstock. 


Where  the  maker  or  indorser  of  a  promissory  note,  which  has  been  trans- 
ferred  by  the  original  to  a  second  holder,  has  a  defence  against  the  payment,  a 
publication  in  the  gazette  will  not  affect  the  second  holder  with  notice  of  the 
contents  of  the  advertisement,  or  of  the  objections  to  the  note,  so  as  to  place 
him  in  the  situation  of  the  original  holder. 

Where,  in  a  suit  by  the  second  holder  against  the  maker  of  a  promissory  note, 
the  defendant  gave  notice  to  the  plaintiff  that  no  valuable  consideration  had 
passed  from  the  original  holder  to  the  defendant,  but  did  not  notify  the  plaintiff 
that  he  would  be  called  upon  to  show  his  title  from  the  original  holder,  the  plain- 
tiff cannot  be  called  upon  at  the  trial  to  prove  the  consideration  he  gave  for  the 
note.  And  in  such  case,  evidence  of  fraud  or  mistake,  as  between  the  original 
parties,  would  be  nugatory  and  inadmissible. 

An  attorney,  who  knew  professionally  of  the  transfer  of  a  promissory  note, 
on  which  an  action  was  afterwards  brought,  will  not  be  admitted  as  a  witness 
to  prove  the  terms  of  the  transfer. 

To  exclude  the  testimony  of  an  attorney  it  is  not  necessary  there  should  be  a 
suit  depending. 

WRIT  of  error  to  the  court  of  common  pleas  of  Jllleghany  county. 

This  was  an  action  brought  by  William  Blackstock  and  George 
Blackstock,  partners  trading  under  the  firm  of  William  Blackstock 
&  Co.,  against  Jacob  Beltzhoover,  in  which  a  verdict  and  judg- 
ment were  rendered  in  favour  of  the  plaintiffs  below.  The  action 
was  brought  to  recover  the  amount  of  two  promissory  notes,  drawn 
on  the  24th  of  November  1828,  by  Henry  Holdship  and  Son,  in 
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favour  of  and  indorsed  by  Jacob  Beltzboover  or  order,  and  deli- 
vered by  the  makers  to  Thomas  Hind;  one  for  1016  dollars  paya- 
ble in  ninety  days,  and  the  other  1020  dollars  and  33  cents  payable 
in  one  hundred  and  twenty  days.  Hind  transferred  these  notes  to 
Blackstock  &  Co.  before  they  became  payable  ;  and  the  payment 
of  about  1100  dollars  of  the  notes  was  resisted  in  this  suit,  on  the 
ground  that  the  notes  exceeded,  to  that  amount,  the  sum  due  to 
Hind  by  the  makers.  The  remainder  was  admitted  to  be  due,  and 
is  stated  to  have  been  since  liquidated.  To  introduce  evidence  to 
this  effect,  the  defendant  offered  to  prove  that  Blackstock  &  Co. 
had  notice,  before  they  received  the  notes  from  Hind,  that  the  de- 
fendant alleged  a  want  of  consideration  as  to  the  notes,  and  they 
therefore  stood  in  the  situation  of  Hind  himself;  and  also  that  Hind 
was  the  real  plaintiff  in  this  suit,  and  the  plaintiffs  only  agents  or 
trustees  for  him.  To  establish  this  defence  the  defendant  proved 
that  the  notes  were  lodged  at  the  Branch  Bank  of  the  United  States 
in  Pittsburgh  by  Hind,  for  collection,  on  the  26th  of  November  1828, 
and  were  withdrawn  by  him  on  the  3d  of  February  1829  ;  that  it 
was  not  usual  to  withdraw  notes  from  that  bank  and  deposit  them 
for  collection  in  another;  that  Hind  gave  no  reason  for  withdrawing 
them,  and  Blackstock  &  Co.  never  kept  an  account  there.  On 
the  5th  of  February  1829,  the  notes  were  placed  for  collection  in  the 
Bank  of  Pittsburgh,  by  Blackstock  &  Co.,  where  they  remained 
till  they  were  protested  at  maturity.  On  the  3d  of  February  1829 
a  notice  was  published  in  the  Pittsburgh  Gazette,  as  follows  : 

"  Caution. — The  public  are  cautioned  against  taking  by  indorse- 
ment, or  otherwise,  two  certain  notes,  drawn  on  the  24th  day  of 
November  1828  by  H.  Holdship  and  Son,  one  for  1016  dollars  pay- 
able in  ninety  days,  and  one  for  1020  dollars  and  33  cents  payable 
in  one  hundred  and  twenty  days  after  dale,  to  Jacob  Beltzhoover  or 
order,  and  given  to  Thomas  Hind.  The  drawers  have  a  legal  and 
just  defence  against  said  notes,  which  they  will  insist  on  whenever 
attempt  shall  be  made  to  enforce  the  payment  thereof. 

"  HENRY  HOLDSHIP  AND  SON." 

William  Blackstock  at  this  time  lived  in  Alleghany  town,  and 
was  a  subscriber  to  the  Pittsburgh  Gazette  :  his  paper  was  regularly 
sent  to  the  Alleghany  Bridge,  and  no  complaints  were  made  of  its 
not  being  received.  Hind  was  told  of  the  advertisement  the  day  it 
appeared. 

The  defendant  then  proved  the  service  of  a  notice  on  the  plain- 
tiffs previous  to  the  trial,  calling  on  them  to  produce  the  books  of 
Thomas  Hind,  and  various  other  documents ;  and  also  a  notice  to 
the  plaintiffs,  that  the  defendant  intended  to  show  on  the  trial  that 
no  valuable  consideration  was  received  for  the  notes  in  question,  ex- 
cept as  to  the  amount  admitted  in  the  affidavit  of  defence  ;  and  that 
the  want  of  consideration  would  appear  by  reference  to  the  accounts, 
copies  of  which  they  then  furnished,  and  also  by  reference  to  Hold- 
ship's  books,  and  the  books  of  Thomas  Hind. 
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The  defendant  then  offered  the  following  evidence  : — that  the 
notes  in  question  call  for  the  sum  of  about  1100  dollars  more  than 
was  due  to  Thomas  Hind  at  the  time  they  were  given  :  that  as  to 
this  sum  the  defendant  received  no  consideration.  The  defendant 
proposed  further  to  prove  by  circumstances,  that  as  to  the  sum  last 
mentioned,  the  notes  include  a  debt  of  J.  H.  Lambdin  to  Thomas 
Hind,  which  the  defendant  never  agreed  to  pay,  and  did  not  know 
to  be  included  in  the  notes  until  shortly  before  this  publication  in  the 
Gazette.  Among  a  great  variety  of  facts  tending  to  make  out  this 
defence  are  the  following  :  that  defendant  is  not  a  book-keeper  him- 
self, nor  acquainted  with  the  science  and  business  of  book-keeping  ; 
that  his  books  at  the  paper  mill  in  Pittsburgh  were  kept  by  Thomas 
Hind  himself,  and  his  books  at  his  store  kept  by  other  clerks  ;  that 
his  business  was  very  extensive  and  multifarious ;  that  he  confided 
altogether  in  his  clerks  to  keep  and  settle  his  books ;  that  at  the  in- 
stance of  Hind,  in  the  absence  of  the  defendant  Henry  Holdship, 
and  before  the  late  partnership  of  Holdship  and  Son  was  commenced, 
defendant  was  charged  in  the  books  at  the  store  as  debtor  to  Hind 
with  two  notes ;  that  the  defendant  never  gave  such  notes ;  that 
they  are  not  entered  on  his  bill  book ;  that  the  notes  were  never 
seen  by  the  defendant  or  his  clerks  at  the  book  store.  Defendant 
will  show  by  strong  circumstantial  evidence,  that  they  were  given 
by  J.  H.  Lambdin  for  his  own  debt,  and  then  charged  to  defendant, 
the  said  Lambdin  being  insolvent.  Defendant  will  show  that  the 
said  Lambdin,  at  the  time  these  notes  were  given  by  him,  was  a 
clerk  in  the  employ  of  H.  Holdship,  and  was  guilty  of  many  frauds 
against  him  ;  that  between  him  and  Hind  there  was  a  very  marked 
intimacy.  H.  Holdship  having  lately  associated  his  son,  a  young 
man,  in  his  business,  the  new  firm  became  responsible  for  the  debts 
of  H.  Holdship.  The  account  of  Thomas  Hind  was  balanced  by 
the  clerk  at  the  book  store,  and  the  notes  signed  by  the  son  of  H. 
Holdship  and  indorsed  by  defendant  for  accommodation,  without 
any  investigation  or  understanding  of  the  account  by  Holdship  or 
his  son. 

This  evidence  was  rejected  and  a  bill  of  exceptions  sealed. 

In  the  course  of  the  trial  the  defendant  called  on  John  M'Donald, 
Esq.  who,  being  sworn  as  a  witness,  stated  that  he  was  president  of 
the  Bank  of  Pittsburgh  ;  that  he  knew  all  about  the  assignment  and 
transfer  of  these  notes,  but  having  been  the  attorney  of  the  parties 
in  interest  and  consulted  by  them,  he  knew  it  professionally.  The 
defendant  then  proposed  to  ask  him,  whether  Hind  was  not  the  real 
plaintiff;  whether  Blackstock  &  Co.  were  not  stakeholders;  and 
who  was  his  client  in  this  suit.  These  questions  were  objected  to 
by  plaintiff  and  overruled  by  the  court,  and  exception  taken. 

The  following  errors  were  assigned. 

1.  The  court  erred :  in  overruling  the  questions  proposed  to  the 
witness  John  M'Donald,  Esq. 
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2.  In  rejecting  the  testimony  offered  as  set  forth  at  length  in  the 
bill  of  exceptions. 

Fetterman  and  Forward,  for  the  plaintiff  in  error. 

We  designed  to  show  that  Blackstock  &  Co.  were  not  holders 
of  these  notes  for  a  valuable  consideration,  and  that  the  transfer  to 
them  was  a  mere  sham.  We  showed  that  the  notes  were  first  de- 
posited by  Hind  for  collection  in  the  Branch  Bank  of  the  United 
States  ;  that  on  the  3d  of  February  1829  the  caution  was  published 
in  the  Pittsburgh  Gazette,  and  on  that  very  day  the  notes  were  with- 
drawn by  Hind  from  the  branch  bank,  and  in  two  days  afterwards 
were  deposited  by  Blackstock  &  Co.  for  collection  in  the  Pittsburgh 
Bank.  Then  as  to  the  fast  error  assigned,  we  asked  the  witness, 
who  was  the  attorney  of  Blackstock  &  Co.,  who  his  client  was  1 
We  had  a  right  to  put  this  question,  and  to  know  from  the  witness 
who  was  the  person  for  whose  use  suit  was  brought;  and  that  the 
persons  who  were  carrying  on  the  suit  were  not  the  real  plaintiffs. 
The  court  will  order  counsel  to  put  on  record  the  name  of  the  cestui 
que  use.  Doran  v.  Holdship,  2  Perms.  Rep.  1.  The  transfer  of  these 
notes  was  made  in  the  witness's  office  before  any  suit  was  instituted. 
The  rule  of  secrecy  must  not  be  extended  too  far.  It  is  restricted  to 
information  which  has  been  professionally  communicated  to  the  at- 
torney. He  can  be  made  to  give  evidence  of  collateral  facts  that 
have  come  to  his  knowledge  when  not  acting  in  his  professional  ca- 
pacity ;  which  was  the  case  here.  Heister,  Assignee  of  Old  v.  Da- 
vis, 3  Yeates  4.  Next  as  to  the  rejection  of  our  offer  to  prove  the 
facts  set  forth  in  the  bill  of  exceptions.  After  giving  to  Blackstock 
&  Co.  the  notice  we  did,  it  was  competent  for  us  to  give  evidence 
of  those  facts,  as  they  went  to  show  that  Blackstock  &  Co.  were 
mere  trustees,  and  had  notice  of  the  transactions,  and  did  not  receive 
the  notes  in  the  usual  course  of  negotiation.  Harrisburg  Bank  v. 
Meyer,  6  Serg.  fy  Rawle  537.  As  between  Holdship  and  Son,  and 
Hind,  there  was  a  failure  of  consideration  for  at  least  one  half  the 
amount  of  the  notes.  It  was  incumbent  then  on  Blackstock  &  Co. 
to  show  a  consideration  between  themselves  and  Hind.  Chitly  on 
Bills  400.  As  soon  as  Hind  got  these  notes  he  put  them  into  bank. 
He  then  had  no  idea  of  putting  them  into  circulation.  But  as  soon 
as  the  advertisement  appeared,  he  took  them  out  of  bank  and  put 
them  into  circulation,  in  order  to  come  under  the  provision  contained 
in  the  eighth  section  of  the  act  of  the  21st  of  March  1814,  "regu- 
lating banks,"  which  takes  away  the  right  of  set-off  against  nego- 
tiable paper.  Gray  v.  Sutton,  8  Serg.  fy  Rawle  481.  An  indorsee, 
before  he  can  recover,  must  show  a  valuable  consideration  where 
there  is  suspicion  cast  upon  the  manner  of  procuring  the  note.  22 
Com.  Law  Rep.  78,  301.  No  previous  notice  from  the  maker  to 
the  holder  is  necessary  in  order  that  the  maker  may  be  permitted 
to  show  an  original  want  of  consideration.  And  did  not  all  the  evi- 
dence offered  in  this  case  tend  to  show  a  want  of  consideration  as 
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well  as  fraud  ]  If  notice  to  prove  consideration  be  necessary  to  cast 
the  burthen  of  proof  upon  the  indorsee  plaintiff,  this  case  is  brought 
within  the  rule.  4  Taunt.  114;  Roscoeon  Bills  123.  It  is  hard  to 
prove  a  negative,  or  to  throw  suspicion  upon  the  transaction.  But 
there  is  no  hardship  in  requiring  an  indorsee  to  prove  the  considera- 
tion he  gave.  It  is  admit  ted  that  the  law  presumes  a  consideration 
to  have  passed  from  the  holder.  But  here  we  gave  the  holder  notice; 
and  in  such  case,  if  the  notes  were  obtained  by  fraud,  or  without 
consideration  in  the  first  instance,  it  devolves  upon  the  present  holder 
to  prove  that  he  gave  value  for  them.  The  notice  we  gave  was  suf- 
ficient to  put  the  plaintiffs  on  their  guard.  This  is  the  object  of 
notice.  It  is  no  matter  about  the  mere  form.  We  gave  substantial 
notice;  and  are  we  then  to  be  turned  off  on  a  mere  subtlety'?  Sup- 
pose all  the  facts  which  we  offered  to  show  to  be  true ;  would  they 
not  constitute  a  good  defence  1  Would  there  not  have  been  proof  of 
fraud  sufficient  to  have  thrown  the  plaintiffs  upon  proof  of  considera- 
tion ?  And  yet  tlie  court  below  rejected  the  evidence  on  the  ground 
that,  if  true,  it  would  not  have  availed  the  defendant. 

Colwell,  for  the  defendants  in  error. 

In  1822  the  firm  of  Patterson  and  Lambdin,  booksellers,  failed, 
largely  indebted  to  their  hands,  of  whom  Hind  was  one.  Hind  then 
went  into  the  employment  of  Holdship.  He  was  in  good  circum- 
stances. Between  himself  and  Holdship  there  were  various  transac- 
tions. Hind  had  money,  and  loaned  some  to  Holdship.  No  settle- 
ment took  place  between  them  until  1828,  when  these  notes  were 
given  for  the  balance.  In  that  balance  was  included  the  sum  of 
400  or  500  dollars  which  Patterson  and  Lambdin  owed  Hind,  and 
which  Holdship  had  assumed  to  pay.  Hind  afterwards  mentioned 
this,  and  spoke  of  it ;  and  hence  the  notice  which  was  published  in 
the  Pittsburgh  Gazette.  Then  as  to  the  rejection  of  Mr  M'Donald's 
evidence,  the  rule  is,  that  a  counsel  applied  to  for  professional  assist- 
ance, is  precluded  from  giving  evidence.  Here  the  witness  stated, 
not  merely  that  he  was  present  at  the  transfer  of  the  notes,  but  that 
he  knew  it  professionally.  The  record  itself  contains  an  answer  to 
the  question  "  Who  is  your  client1?"  To  exclude  the  testimony  of  an 
attorney,  it  is  not  necessary  that  there  should  be  a  suit  depending. 
2  Stark.  Ev.  396,  note ;  Maugh.  Alt.  368.  With  respect  to  the  re- 
jection of  the  other  testimony,  the  principle  is  settled  that  in  all  cases 
where  a  note  comes  to  a  third  person,  it  is  necessary  to  prove  some 
ground  of  suspicion  that  he  did  not  obtain  it  fairly,  and  that  no  con- 
sideration had  passed  from  the  original  holder,  before  the  present 
holder  can  be  called  on  for  proof  that  he  gave  a  valuable  considera- 
tion*. In  this  case  there  was  no  pretence  of  fraud  or  duresse  in  the 
procurement  of  the  notes.  The  publication  of  notice  would  have 
been  very  prudent  if  the  defendants  had  had  a  real  defence.  But 
the  mere  publication  was  no  notice.  They  failed  to  prove  that  ever 
Blackstock  &  Co.  saw  or  read  the  advertisement.  Collins  w.  Mar- 
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tin,  1  Bos.  fy  Pul  651,  was  an  action  of  trover  for  bills  deposited 
with  a  banker,  who  was  considered  in  the  light  of  a  factor.  It  was 
held  that  no  evidence  of  a  want  of  consideration,  or  other  ground  to 
impeach  the  apparent  value  received,  was  ever  admitted  between  an 
acceptor  or  drawer,  and  the  third  person  holding  the  bill  for  value. 
And  the  rule  is  so  strict,  that  it  will  be  presumed  that  he  does  hold 
for  value,  until  the  contrary  appears.  The  onus  probandi  lies  on  the 
defendant.  He  must  prove  that  there  was  fraud  and  an  original 
want  of  consideration.  The  protection  to  the  holder  is  his  title.  He 
is  not  bound  to  inquire  into  the  consideration.  In  Lewis  et  al.  v. 
Ruder,  9  Serg.  fy  Rawle  1 93,  the  consideration  entirely  failed  as  be- 
tween the  maker  and  original  holder.  Evidence  of  such  failure  of 
consideration  in  a  suit  by  a  subsequent  holder  was  rejected.  It  is 
first  necessary  for  the  defendant  to  prove  that  the  note  has  been  im- 
properly obtained  and  put  into  circulation.  Russel  v.  Cooke,  2  Johns. 
Rep.  50;  Patterson  v.  Handy,  2  Campb.  596;  4  Taunt.  114;  Dodd 
v.  Edwards,  12  Com.  Law  Rep.  283;  Dulany  v.  Hodgkin,  5  Cranck 
333  ;  Holme  v.  Karsper,  5  Sinn.  469 ;  Chitty  on  Bills  69  ;  2  Stark. 
Ev.  253;  1  Saund.  PI.  and  Ev.  354;  3  Kent's  Com.  51. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  defence  set  up  on  the  trial  would  be  clearly 
admissible  in  a  suit  by  Hind  ;  but  this  being  a  suit  of  another  holder, 
to  whom  Hind  passed  the  notes,  something  more  must  be  shown  by 
the  defendants  before  they  can  affect  the  plaintiffs  by  the  want  of 
consideration  between  the  original  parties  :  and  the  question  is,  whe- 
ther sufficient  was  shown  to  justify  the  admission  of  the  evidence 
offered. 

The  defendants  have  undertaken  to  place  the  plaintiffs  in  the 
situation  of  Hind,  by  proof  of  a  knowledge  qn  their  part  of  the  objec- 
tions to  these  notes,  and  also  of  the  circumstances  casting  a  suspicion 
on  the  plaintiffs'  title.  And  I  concur  in  the  position,  that  if  an  in- 
dorsee takes  a  note  heedlessly,  and  under  circumstances  which  ought 
to  have  excited  the  suspicions  of  a  prudent  and  careful  man,  the 
maker  or  indorser  may  be  let  into  his  defence.  Gill  v.  Cubitt,  3 
Barn,  fy  Cress.  466 ;  3  Kent's  Comm.  53.  Much  more  if  there  is 
ground  to  suspect  a  secret  understanding  that  the  indorsee  should 
appear  in  the  light  of  an  innocent  holder,  whilst  really  acting  as  an 
agent  or  trustee  for  the  original  party.  But  what  are  the  circum- 
stances in  evidence  here,  that  lead  to  this  conclusion  1  I  perceive 
nothing  in  the  contract  of  plaintiffs  and  Hind,  in  relation  to  the 
banks  in  which  the  notes  were  placed,  or  their  removal  from  one  and 
deposit  in  another,  that  is  out  of  the  usual  course  of  business.  Be- 
fore a  note  is  due,  the  holder  may  withdraw  it  from  the  bank  in  which 
he  has  deposited  it  for  collection,  and  transfer  it  to  a  person  who  may 
deposit  it  in  another  bank,  in  which  he  transacts  business,  without 
inducing  a  suspicion  of  impropriety. 

The  publication  in  the  gazette,  with  the  evidence  of  one  of  the 

III. D 
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plaintiffs  being  a  subscriber,  that  his  paper  was  duly  sent,  and  no 
complaint  made  of  omission,  is  relied  on  as  visiting  (lie  plaintiffs 
with  notice  of  the  defence  which  the  defendants  intended  to  make. 
But  such  a  publication  cannot  be  considered  as  affecting  the  plain- 
tiffs with  direct  notice  of  the  contents  of  the  advertisement,  nor  even 
as  a  circumstance  for  the  jury  to  infer  it.  It  would  be  of  dangerous 
consequence  to  hold  an  advertisement  in  the  gazette  to  be  such  an 
actual  notice  as  to  visit  a  party  with  all  the  consequences  of  full  and 
express  notice.  A  general  warning  or  notice  in  the  gazette,  not  to 
trust  a  wife,  is  not  a  sufficient  prohibition  to  excuse  the  husband 
from  liability  for  necessaries,  though  an  actual  noiice  would  be.  1 
Sac.  Jib.  488.  Notice  in  the  newspaper  of  dissolution  of  partnership, 
is  not  sufficient  as  to  persons  who  had  previously  dealt  witli  the  firm. 
4  Bac.  <flb.  608.  In  the  present  instance  the  newspaper  may  not 
have  been  delivered  to  the  party :  if  left  at  his  abode,  he  may  not 
have  read  it,  or  not  till  subsequently  to  the  transaction  it  related  to. 
It  would  be  hard  to  subject  a  man  to  the  consequences  of  mala  fides, 
when  perhaps  he  never  had  knowledge  of  the  matter  alleged.  In 
the  case  of  a  common  carrier,  a  notice  limiting  his  responsibility  was 
held  not  sufficiently  given  though  constantly  published  in  a  weekly 

newspaper  which  the  party  had  taken  for  three  years.    v.  Home, 

3  Bing.  12,  cited  3  Kenfs  Comm.  39.  It  would  not  be  intended, 
say  the  court,  that  a  party  read  all  the  contents  of  any  newspaper 
he  might  choose  to  take.  I  therefore  think  the  publication  in  the 
newspaper  did  not  amount  to  notice  to  the  plaintiffs  of  the  objections 
to  the  notes,  so  as  to  place  them  in  the  situation  of  Hind  and  subject 
them  to  the  equities  he  was  liable  to. 

But  it  is  contended  that,  independent  of  all  proof  on  the  subject, 
the  defendants  had  a  right  to  give  evidence  of  mistake  and  fraud  in 
the  procurement  of  these  notes  by  Hind,  and  that  the  plaintiffs  were 
then  bound  to  show  the  circumstances  under  which  they  got  the 
notes,  before  they  could  be  deemed  bona  fide  holders  for  a  valuable 
consideration,  exempt  from  the  defence  set  up.  And  the  rule  un- 
doubtedly is,  that  when  negotiable  paper  has  been  stolen  or  lost,  or 
obtained  by  duresse,  or  procured  or  put  in  circulation  by  fraud,  proof 
of  these  circumstances  may  be  given  against  any  plaintiff,  and  on 
such  proof  being  given,  it  is  incumbent  on  the  plaintiff  to  show  him- 
self to  be  a  holder  bona  fide  and  for  a  valuable  consideration :  otherwise 
he  is  considered  as  standing  in  no  better  situation  than  the  former 
holder,  in  whose  hands  the  instrument  received  the  taint.  This  I 
take  to  be  the  rule  as  settled  here  and  in  England.  In  Holme  v. 
Karsper,  5  Binn.  469,  the  suit  was  by  the  indorsee  against  the  ma- 
kers; and  the  late  chief  justice  Tilghman  says,  "in  the  first  instance 
it  is  presumed  every  man  acts  fairly.  It  lies  on  the  defendant,  there- 
fore, to  show  some  probable  ground  of  suspicion,  before  the  plaintiff 
is  expected  to  do  any  thing  more  than  produce  the  note  on  which  he 
founds  his  action.  The  defendant  offered  to  prove  that  the  note  in- 
dorsed by  him  had  been  put  in  circulation  by  the  drawer  by  fraud 
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and  falsehood.  If  he  had  proved  this,  enough  would  have  been  done 
to  throw  on  the  plaintiff  the  proof  of  the  manner  in  which  he  came 
to  the  possession  of  the  note,  and  what  he  paid  for  it."  In  Heath  v. 
Sansom,  2  Barnw.  fy  Jlld.  291,  22  Eng.  Com.  Law  Rep.  80,  it  is  said 
that  it  may  be  laid  down  as  a  general  rule,  th^t-if  -^he  note  or 
acceptance  were  taken  under  such  circumstances,,  the  indorser 
himself  could  not  recover:  the  indorsee  must  prove  that  he  became 
so  for  a  good  consideration.  This  general  rule  appears  not  to  be  in- 
consistent with  justice  and  sound  policy.  It  is  calculated  to  check 
secret  transfers,  by  covin  and  collusion,  to  a  mala  fide  holder,  for  the 
purpose  of  throwing  on  a  party  to  a  note  or  bill  a  responsibility  which 
is  unjust,  and  which,  if  the  truth  appeared,  he  could  not  be  subject- 
ed to.  Nor  does  it  seem  to  impose  any  undue  hardship  on  the  plain- 
tiff, to  oblige  him  to  show  that  consideration  which  is  the  foundation 
of  the  privilege  he  enjoys  beyond  the  person  from  whom  he  derives 
title,  (a) 

Without  meaning  to  lay  down  any  general  rule,  it  is  sufficient  to 
say,  that  to  throw  on  the  plaintiffs  the  necessity  of  showing  the  con- 
sideration they  gave  for  the  note,  justice  requires  that  express  notice 
should  be  previously  given  that  they  would  be  called  upon,  at  the 
trial,  to  do  so,  otherwise  they  may  be  taken  by  surprise,  and  infer- 
ences drawn  against  them  from  their  inability  to  give  proof  which 
would  have  been  in  their  power  if  apprised  beforehand.  Being  a 
negotiable  instrument,  the  first  presumption  is,  that  the  holder  took 
it  fairly  and  in  the  regular  course  of  business  :  and  when  that  pre- 
sumption is  to  be  overthrown,  and  he  is  to  supply  it  by  actual  proof, 
he  ought  to  have  opportunity  to  prepare  for  doing  so.  On  this  point 
the  practice  of  the  English  courts  seems  to  differ  :  the  common  pleas 
holding  notice  indispensable;  the  king's  bench  not  requiring  it. 
Mana  v.  Lent,  1  Moody  <$•  Malk.  240 ;  22  Eng.  Com.  Law  Rep. 
302  ;  Chit.  Bills  400.  I  know  of  no  decision  in  our  own  courts;  but 
I  believe  the  practice  has  been  to  give  notice.  It  was  done  in  Holme 
v.  Karsper,  5  Binn.  471,  and  it  would  seem  right  that  the  practice 
should  be  continued. 

In  the  present  case,  tjie  defendant  gave  a  notice  to  the  plaintiffs, 
that  no  valuable  consideration  passed  from  Hind  to  the  maker  as  to  a 
part  of  these  notes,  but  did  not  notify  them  of  his  intention  to  call 
on  them  at  the  trial  Co  show  their  title  from  Hind.  The  defendants, 
therefore,  not  having  availed  themselves  of  this  ground  by  previous 
notice,  it  was  too  late  to  do  it  on  the  trial.  The  evidence  of  fraud 
or  mistake,  as  between  the  original  parties,  was  nugatory  and  inad- 
missible in  this  suit. 

As  to  the  other  point,  the  refusal  to  compel  Mr  M'Donald  to  an- 
swer the  questions  proposed  to  him  by  the  defendant,  it  seems  that 
he  possessed  no  knowledge  on  the  subject  except  what  he  obtained 
from  his  professional  intercourse  with  the  parties.  This  it  is  the 

(a)    But,  see  Bassit  v.  Dodgin,  10  Btng.  40. 
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privilege  of  the  client  he  should  not  be  permitted  to  divulge.  With- 
out sucli  a  privilege  the  confidence  between  client  and  advocate,  so 
essential  to  the  administration  of  justice,  would  be  at  an  end.  It  is 
not  necessary  there  should  be  a  cause  depending  in  court ;  it  is  suffi- 
cient if  the  witness  were  consulted  professionally,  and  acted  or  ad- 
vised as  counsel.  No  knowledge  appears  to  have  been  acquired  by 
him  from  being  called  as  a  witness  to  any  transaction,  or  acting  col- 
laterally in  a  distinct  concern  ;  nor  was  he  asked  for  information 
derived  aliunde.  The  facts  alleged  by  the  defendant  ought  therefore 
to  have  been  established  by  other  testimony.  There  was  no  error 
in  overruling  this  evidence. 
Judgment  affirmed. 


Rahauser  against  Schwerger  Barth. 

Slanderous  words  must  be  set  out  in  the  language  in  whicli  they  were  spoken. 
An  amendment  of  the  declaration,  which  changes  the  words  from  one  language 
to  another,  is  demandable  of  right  by  a  plaintiff:  it  is  error  to  refuse  it. 

ERROR  to  the  common  pleas  of  Butler  county. 

In  an  action  of  slander,  in  which  the  plaintiff  in  error  was  the 
plaintiff  below,  the  declaration  set  forth,  that  the  Rev.  C.  G.  Schwer- 
ger Barth,  the  defendant,  uttered  the  following  words  of  the  plain- 
tiff as  a  minister  of  the  gospel :  "  That  it  was  against  the  will  of 
Mrs  Boyer,  the  widow  of  the  Rev.  John  Boyer,  and  that  if  he  [the 
Rev.  Daniel  Rahauser  meaning]  said  he  [meaning  the  said  Rev. 
Daniel  Rahauser]  preached  the  funeral  sermon,  he  [meaning  the 
said  Rev.  Daniel  Rahauser]  was  an  infamous  liar."1  On" the  trial  it 
appeared  that  the  words  were  spoken  in  the  German  language.  The 
plaintiffs  counsel  then  moved  to  amend  the  declaration  by  inserting 
the  words  in  German.  The  amendment  was  overruled,  to  which 
exception  was  taken,  and  error  is  here  assigned. 

Fetterman  and  S.  A.  Gilmore,  for  the  plaintiff  in  error,  contended 
that  the  charge  was  the  same  whether  expressed  in  German  or  in 
English  ;  and  that  the  plaintiff  was  of  right  entitled  to  the  privilege 
of  an  amendment,  as  it  would  have  produced  no  change  in  the  cause 
of  action.  Rodrigue  v.  Curcier,  15  Serg.  fy  Rawle  81 ;  Diehl  v. 
M'Glue,  2  Rawle  327. 

t#yre$,  contra.  The  declaration  did  not  set  forth  a  good  cause  of 
action.  There  could  be  no  recovery  upon  it.  The  words  were  laid 
with  an  if,  as  having  been  spoken  hypolhetically.  Where  then 
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was  the  necessity  or  utility  of  inserting  the  words  in  German,  if 
they  were  not  actionable  1  No  amendment  in  matters  of  form  could 
supply  a  substantial  defect  in  the  declaration.  And  an  amendment, 
which  goes  to  change  the  cause  of  action,  is  not  admissible  on  the 
trial,  as  the  opposite  party  are  entitled  to  notice.  Yundt  v.  Yundt, 
12  Serg.  <$•  Rawle427. 

PER  CURIAM. — Though  it  is  by  no  means  clear  that  the  amend- 
ment would  have  made  the  words  actionable,  without  an  averment 
that  the  plaintiff  had  in  fact  preached  the  funeral  sermon  alluded 
to  ;  yet  it  was  demaridable  of  right,  and  ought  to  have  been  allowed. 
Slanderous  words  must  be  set  out  in  the  language  in  which  they 
were  spoken  ;  and  the  leave  required  went  no  further  than  to  enable 
the  defendant  to  comply  with  the  rule  by  doing  so.  No  change  in 
substance  was  proposed  ;  and  it  is  not  easy  to  imagine  an  objection. 

Judgment  reversed. 


Book  against  Edgar. 

An  execution  issued  upon  an  award  made  in  a  proceeding  under  the  act  of 
1705  before  a  judgment  was  entered  upon  it,  is  void ;  and  a  sale  of  the  defendant's 
real  estate  to  the  plaintiff,  by  the  sheriff,  on  such  execution,  confers  no  title. 

ERROR  to  the  common  pleas  of  Mercer  county. 

The  plaintiff  below,  who  is  plaintiff  here,  brought  an  ejectment 
to  recover  a  house  and  some  land,  and  offered  to  make  title  under 
the  following  proceedings.  A  paper  was  produced  in  the  words  fol- 
lowing: 

"  George  Book  v.  David  Young,  administrator  of  James  Small  de- 
ceased. 

"  It  is  agreed  to  enter  an  amicable  action  in  this  case,  to  refer 
all  matters  in  variance  between  the  parties  in  the  above  cause 
to  Alexander  Miller,  Esq.,  James  Parks,  and  James  Strain,  to  pro- 
ceed, and  determine  all  disputes  according  to  law  and  justice,  and 
without  regard  to  the  form  of  action.  This  agreement  not  to  be 
considered  as  any  admission  of  assets  in  the  hands  of  the  defendant ; 
if  any  thing  should  be  due,  to  be  de  bonis  et  terris  of  the  decedent 
only.  Report  into  office  and  judgment  according  to  the  act  of  1705. 
Report  of  majority  of  arbitrators  to  be  sufficient;  and  this  agreement 
to  be  considered  sufficient  authority  for  the  prothonotary  to  enter  an 
amicable  action,  either  before  or  after  the  arbitration  and  judgment 
thereon.  Witness  our  hands  this  25th  day  of  October  1831. 
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"  To  meet  at  Alexander  Miller's,  Esq.  on  the  5th  of  November,  at 
12  o'clock. 

"  GEORGE  BOOK. 
"  DAVID  YOUNG. 

"  Test,  NATHAN  TYLER." 

The  parties  afterwards,  by  an  agreement  under  their  hands  and 
seals,  in  presence  of  the  same  witness,  agreed  to  postpone  the  meet- 
ing until  the  17th  of  March  1831.  The  arbitrators  met  on  that 
day,  and,  as  they  state,  being  organized  according  to  law,  and  after 
several  adjournments,  two  of  them  made  an  award  in  favour  of  the 
plaintiff  for  598  dollars  74  cents  and  costs  of  suit.  The  award  seems 
to  have  been  on  the  same  paper  as  the  agreement,  and  on  it  is  in- 
dorsed, "No.  2,  June  term  1832;  filed  26th  of  March  1832;  tax 
paid  by  plaintiff,  25." 

On  the  docket  is  the  following  entry  : 

"  George  Book  v.  David  Young,  administrator  of  James  Small  de- 
ceased. 

"  In  the  court  of  common  pleas  of  Mercer  county.  No.  2,  of  June 
term  1832.  Amicable  action  in  debt  26th  of  March  1832,  arbitrated 
by  parties,  and  award  for  plaintiff  the  sum  of  598  dollars  74  cents 
and  costs  of  suit." 

Along  with  the  foregoing,  the  plaintiff  offered  in  evidence  a  fieri 
facias,  returnable  to  June  term  1832,  under  which  the  property  in 
dispute  was  levied  upon,  and,  on  inquisition,  condemned ;  and  a 
venditioni  exponas  to  September  term  1832,  returned  "sold  to  the 
plaintiff;"  a  deed  from  the  sheriff  to  the  plaintiff. 

These  several  writs  and  deed  were  objected  to,  and  rejected  by 
the  court  on  the  ground  that  there  was  no  judgment :  whereupon 
a  bill  of  exceptions  was  sealed. 

Pearson,  for  the  plaintiff  in  error,  contended  that  the  omission  of 
the  prothonotary  to  enler  judgment  on  an  amicable  award  could  not 
be  taken  advantage  of.  It  was  the  same  as  ah  omission  to  enter 
judgment  on  a  verdict.  Helvete  v.  Rapp,  7  Serg,  fy  Rawle  306. 

Banks,  contra.  Under  the  acts  of  1806  and  1810  the  award  is  a 
judgment.  But  this  case  is  under  the  act  of  1705,  which  makes  no 
such  provision. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — It  is  not  the  first  time  that  parties  have  proceeded 
in  such  a  manner  as  to  make  it  doubtful  whether  their  proceedings 
could  be  supported.  Independent  of  the  arbitration  at  common  law, 
we  have,  by  act  of  assembly  of  1705,  a  provision,  that  where  parties 
in  a  suit  have  accounts  to  produce  against  each  other,  they  or  their 
attorneys  may  consent  to  a  rule  of  court,  referring  the  adjustment 
thereof  to  certain  persons,  &c. ;  and  the  award  made  and  returned  to 
court,  and  approved  by  the  court,  is  to  have  the  same  effect  as  a  ver- 
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diet.  Although  this  act  only  mentions  cases  where  accounts  are  to 
be  produced,  it  has,  by  long  and  universal  practice,  extended  to  every 
kind  of  actions  depending  in  court.  When  the  report  is  made  to 
court,  it  is  read  and  approved  nisi;  that  is,  unless  exceptions  are  filed 
within  four  days. 

This  act  applies  to  a  reference  of  a  cause  depending  in  court,  and 
a  copy  of  the  rule  to  refer  is  taken  out,  and  is  the  authority  on  which 
the  referees  act. 

The  act  of  the  21st  of  March  1806  provides,  that  it  shall  and  may 
be  lawful  for  persons  desirous  of  settling  any  dispute,  by  themselves, 
their  agents  or  attorneys,  to  enter  into  an  agreement  in  writing  to 
refer  such  dispute  to  persons  mutually  chosen,  who  are  to  make  out 
an  award  and  deliver  it  to  the  party  in  whose  favour  it  is  made,  to- 
gether with  the  written  agreement  entered  into  by  the  parties,  and 
it  shall  be  the  duty  of  the  prothonotary  on  the  affidavit  of  a  subscrib- 
ing witness  to  the  agreement  that  it  was  duly  executed  by  the  par- 
ties, to  file  the  same  in  his  office,  and  enter  the  same  of  record,  which 
shall  be  as  available  in  law  as  an  award  under  a  rule  of  reference 
(by  act  of  1705).  The  third  section  directs  that  the  referees  shall 
seal  their  award  and  give  it  to  the  party  in  whose  favour  it  is,  who 
shall  deliver  it  to  the  prothonotary  with  the  seal  unbroken ;  and  after 
it  is  entered  of  record,  a  notice  is  to  be  given  to  the  opposite  party 
ten  days  before  the  next  court,  or  if  so  many  days  do  not  intervene 
before  the  court,  or  it  is  delivered  to  the  prothonotary  during  term, 
notice  is  to  be  given  to  the  opposite  party  to  file  objections,  if  any  he 
has,  within  twenty  days,  and  if  none  filed  it  is  to  be  a  judgment,  &c. 

Evidently  the  proceedings  were  not  under  this  act,  because  the 
agreement  was  not  proved  by  the  subscribing  witness,  the  award  not 
given  to  the  prothonotary  sealed  up,  and  no  notice  of  it  was  given  to 
the  opposite  party.  But  what  makes  an  end  of  dispute  is,  that  the 
agreement  states  the  reference  and  report  are  to  be  under  the  act  of 
1705;  and  the  parties  having  expressly  agreed  that  the  report  into 
office  and  judgment  are  to  be  according  to  the  act  of  1705,  we  are 
confined  to  that  law. 

I  would  consider  the  agreement  to  mean  that  an  amicable  action 
should  be  entered,  and  then  a  rule  to  refer  should  be  entered  in  that 
action.  Although  the  act  of  1705  speaks  of  referees  to  be  chosen  in 
open  court,  yet  in  practice  the  parlies  very  often  agree  to  them  out 
of  court  and  out  of  term  time.  That  act  contemplates  a  report  to  be 
made  into  court,  and  an  opportunity  to  file  objections,  and  expressly 
gives  the  report  its  effect,  when  approved  by  the  court.  Admit  that 
the  parties  may  agree  that  the  prothonotary  shall  enter  judgment  on 
the  report,  without  its  being  submitted  to  the  court ;  yet  he  did  not 
do  so.  There  is  no  judgment  entered  on  it  to  this  hour.  Can  an 
execution  issue,  and  lands  be  sold,  and  a  title  pass,  where  no  judg- 
ment has  been  entered  1  This  in  fact  was  the  only  point  argued 
before  us,  and  on  which  we  decide. 

I  admit  that  where  the  report  has  been  read  to  the  court,  and  an 
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entry  of  judgment  nisi,  if  no  exceptions  are  filed,  it  has  been  a  pretty 
uniform  practice  to  issue  execution,  without  entering  a  second  judg- 
ment absolute.  But  I  know  of  no  practice  to  issue  an  execution 
without  an  entry  of  any  judgment. 

If  a  writ  of  error  had  issued,  the  writ  must  have  been  quashed, 
because  it  issued  before  any  judgment  was  entered.  Was  it  ever 
alleged  that  a  report  of  referees  bound  land  before  any  judgment  of 
approval  by  the  court — nay,  before  the  next  court,  after  it  was  filed, 
met  1  Could  a  scire  facias  to  continue  the  lien  longer  than  five  years 
issue  on  such  a  report?  or  a  scire  facias  quare  execulio  non  be  issued 
on  it? 

It  is  said  it  was  a  mere  mistake  or  neglect  of  the  prothonotary. 
Be  it  so.  But  who  is  to  be  affected  by  it?  A  judgment  bond  is  left 
with  the  prothonotary  who  never  enters  judgment  on  it,  or  any  thing 
which  can  be  construed  to  have  the  same  effect.  A  deed  or  mort- 
gage is  given  to  a  recorder  who  never  puts  it  on  record.  No  one  is  at 
a  loss  to  decide  what  is  the  consequence. 

It  would  seem  superfluous  to  reason  on  such  a  point.  If  an  exe- 
cution can  issue  in  a  suit  where  no  judgment  has  been  entered,  we 
may  proceed  and  permit  one  where  the  first  capias  or  summons  to 
appear  has  not  been  served.  An  execution  in  a  suit  in  which  no 
judgment  has  been  entered  must  be  void. 

Judgment  affirmed. 


Gibson  against  The  Union  Rolling  Mill  Company. 

A  misconception  which  will  avoid  a  contract  must  be  a  mutual  one,  and  of  a 
fact  which  entered  into  the  contemplation  of  both  parties  as  a  condition  of  their 
assent. 

WRIT  of  error  to  the  court  of  common  pleas  of  Jllleghany  county. 

This  was  an  action  of  assumpsit,  instituted  against  James  Gibson, 
and  founded  on  what  are  popularly  called  promissory  notes  for  the 
delivery  of  pig  metal,  given  by  Gibson,  jointly  and  severally  with 
Thompson  M'Kean,  to  the  plaintiffs  below.  The  notes  were  four  in 
number,  and  dated  the  10th  of  April  1825,  and  were  respectively  of 
the  following  amount,  viz. 

1st.  Note  at  9  months  for  20  tons,  with  a  credit  on  the  19th  of 
May  1827,  of  13  tons  18cwt;  2d.  Note  at  12  months  for  20  tons  ; 
3d.  Note  at  15  months  for  19  tons  ;  4th.  Note  at  18  months  for  19 
tons. 

The  defendant  below  pleaded  payment,  with  leave  to  give  fraud, 
want  of  consideration,  and  other  special  matters  in  evidence. 


Sept.  1834.]  OF  PENNSYLVANIA.  33 

[Gibson  v.  The  Union  Rolling  Mill  Company.] 

On  the  trial  of  the  cause,  the  plaintiffs  below  gave  the  notes  in 
evidence,  and  gave  evidence  showing  the  value  of  pig  metal  at  the 
several  times  at  which  the  same  became  deliverable  according  to  the 
terms  of  the  contract. 

The  defendant  below  then  offered  to  prove,  that  the  judgments 
held  by  the  plaintiffs  below  against  S.  K.  Page,  which  formed  the 
consideration  of  the  notes,  were  actually  of  no  value ;  that  at  the 
time  of  giving  these  notes,  and  for  a  considerable  time  before,  S.  K. 
Page,  James  Gibson,  Thompson  M'Kean  and  M.  B.  Lowrie,  were 
partners,  carrying  on  the  Cool  Spring  Furnace  in  Fayette  county ; 
that  Page,  one  of  the  partners,  had  become  very  much  embarrassed ; 
that  shortly  previous  to  the  date  of  these  notes,  Page  gave  judgments 
to  the  plaintiffs  below,  and  to  Henry  Baldwin,  one  of  the  said  plain- 
tiffs ;  that  executions  were  issued  on  said  judgments  ;  that  Lowrie 
and  Page  lived  in  Pittsburgh,  and  M'Kean  and  Gibson  in  Uniontown, 
Fayette  county;  that  M'Kean  and  Gibson  left  Uniontown  for  Pitts- 
burgh on  the  3d  of  April  1826,  and  did  not  return  until  after  the 
10th  of  April ;  that  on  the  4th  of  April,  the  store  of  M'Kean,  Gibson 
and  Company  was  shut  up  by  the  sheriff  under  the  executions  of  the 
plaintiffs  below,  and  all  the  personal  property  of  the  firm  levied  on  ; 
that  under  these  circumstances  the  plaintiffs  below,  and  M'Kean, 
Gibson,  Lowrie  and  Page,  met  for  the  purpose  of  making  an  arrange- 
ment of  the  matters;  that  Page  was  a  party  to  the  arrangements 
entered  into  at  the  meeting,  and  was  consulted  by  both  parties  as  to 
the  extent  of  his  interest  in  the  real  estate  belonging  to  the  Cool 
Spring  Furnace,  and  represented  to  both  parties  that  there  was  no- 
thing due  from  him  upon  his  articles  of  agreement  with  Fitzsimmons, 
but  that  he  had  a  clear  title  to  one-third  of  the  Furnace  lands;  and, 
in  consideration  that  these  notes  should  be  given  to  satisfy  the  judg- 
ments of  Baldwin  and  the  Union  Rolling  Mill  Company,  that  he 
would  convey  or  procure  from  Fitzsimmons  a  conveyance,  of  one-third 
of  the  Furnace  and  lands  attached  thereto  ;  that  nothing  was  said 
at  the  time  of  the  arrangement  about  the  mortgage  he  had  given  to 
Fitzsimmons,  and  none  of  the  parties,  except  Page,  knew,  or  could 
know,  of  the  recording  of  the  same ;  that  in  consideration  of  the 
foregoing  arrangement,  the  notes  were  given,  together  with  two 
other  notes  of  the  same  date  (one  payable  in  ninety  days  for  510 
dollars,  the  other  for  twenty  tons  of  pig  metal),  which  were  paid ; 
arid,  that  at  the  same  time  Baldwin  and  the  Union  Rolling  Mill 
Company  assigned  their  judgments  against  Page  to  M.  B.  Lowrie, 
"  under  and  subject  to  the  following  conditions :" 

"  That  it  shall  be  and  remain  a  lien  on  both  the  real  and  personal 
property  now  bound  by  it,  and  the  execution  issued  in  consequence 
of  it,  and  subject  to  my  control  and  directions  ;  but  no  property  to  be 
removed  or  sold,  or  any  interference  with  the  sale  or  disposition  or 
management  of  the  personal  property  until  a  failure  on  the  part  of 
Thompson  M'Kean,  James  Gibson  or  Matthew  B.  Lowrie  to  comply 
with  the  engagements  this  day  entered  into  by  them  will)  the  Union 
in. — E 
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Rolling  Mill  Company.  On  compliance  with  these  engagements, 
this  judgment  to  be  for  such  use  and  purposes  as  the  said  Matthew 
B.  Low rie  shall  direct  and  authorize,  otherwise  to  be  and  remain  for 
my  use  as  if  this  agreement  had  not  been  made. 

"  HENRY  BALDWIN." 

The  judgment  held  by  the  Union  Rolling  Mill  Company  against 
Page  was  assigned  on  the  same  conditions. 

The  defendant  below  further  offered  to  show,  by  the  records  of 
Fayette  county,  that  there  were  other  judgments  against  the  said 
Page,  of  the  same  date  with  those  of  the  plaintiffs  below,  and  that 
in  fact  Page  had  no  interest  whatever  in  the  real  property  of  the 
Furnace,  having  by  sundry  deeds  of  conveyance,  before  that  time, 
conveyed  away  to  W.  Fitzsimmons,  Thomas  and  James  Taylor,  and 
others,  all  the  interest  which  he  ever  had,  and  a  good  deal  more, 
and  having,  on  the  31st  of  March  preceding,  given  a  mortgage  to 
Fitzsimmons  on  one  half  of  said  property  (which  was  more  than  he 
owned),  which  was  recorded  on  the  5th  of  April  1826,  and  which 
mortgage  remained  unsatisfied. 

The  defendant  below  also  offered  to  prove  by  the  deposition  of  the 
recorder  of  Fayette  county,  that  the  copies  of  the  records  offered  in 
evidence  were  all  the  papers  relative  to  the  Cool  Spring  Furnace 
lands  to  which  Page  was  a  party ;  and  that  the  money  already 
paid  by  the  defendants  below  exceeded  any  interest  which  Page  had 
in  the  personal  property  of  the  firm  ;  and  that  shortly  after  this  ar- 
rangement Page  became  insolvent. 

The  whole  of  this  testimony  was  objected  to  by  the  plaintiffs  be- 
low. The  objection  was  sustained,  and  the  testimony  rejected  by 
the  court,  on  the  following  grounds  :  "  the  standing  of  Page  ought 
to  have  been  known  by  his  co-partners.  If  they  were  deceived  in 
this  particular  it  was  their  own  fault,  not  that  of  the  plaintiffs. 
They  voluntarily  agreed  on  their  part  to  pay  Page's  debt,  pro- 
vided the  plaintiffs  would  suspend  their  executions.  It  is  a  valid 
agreement  to  pay  the  debt  of  another,  and  they  took  the  risk  on 
themselves.  They  entered  into  the  arrangement  without  being  de- 
ceived by  the  plaintiffs.  That  their  store  was  shut  up  by  executive 
process  is  immaterial,  since  they  had  their  remedy  by  action  of  tres- 
pass. They  chose  to  abandon  their  legal  rights,  and  to  enter  into  a 
contract  to  pay  Page's  debt.  Shall  they  now  set  up  as  a  defence, 
that  they  were  mistaken  as  to  the  value  of  Page's  property,  where 
there  is  not  the  slightest  imputation  of  fraud,  or  where  there  is  no 
mistake  arising  from  imposition  on  the  part  of  the  plaintiffs  ?" 

To  the  rejection  of  the  testimony  the  defendant  below  excepted. 

Verdict  and  judgment  for  plaintiffs  below,  for  the  full  amount  of 
their  claim. 

The  error  assigned  was,  that  the  court  erred  in  rejecting  the  evi- 
dence offered  by  the  defendant  below,  as  contained  in  the  bill  of  ex- 
ceptions. 


Sept.  1834.]  OF  PENNSYLVANIA.  35 

[Gibson  v.  The  Union  Rolling  Mill  Company.] 

W.  H.  Lowrie  and  Forward,  for  the  plaintiff  in  error. 

In  Pennsylvania  a  man  will  not  be  compelled  to  pay  for  land,  for 
which  he  cannot  obtain  a  good  title.  5  Sinn.  365  ;  1  S.  fy  R.  445  j 
7  S.  fy  R.  43  ;  2  P.  Wms  219.  It  is  no  answer  to  say,  that  this  is 
but  a  partial  failure  of  consideration.  In  Pennsylvania,  we  are  en- 
titled to  relief  pro  tanto,  as  in  cases  of  dower,  and  other  incumbrances 
on  real  estate,  and  eviction  of  part  of  the  land  sold,  and  in  cases  of 
warranty  of  chattels  which  prove  bad.  5  S.  fy  R.  201  ;  7  S.  fy  R. 
43;  16  S.  fy  R.  258 — 261.  In  some  cases  the  law  is  the  same  in  New 
York.  8  Cowen's  Rep.  31  ;  2  Wendell's  Rep.  431.  Here  the  partial 
failure  of  consideration  is  evident.  The  consideration  to  be  given  was 
Page's  interest  in  the  personal  property  of  the  Cool  Spring  Furnace, 
and  in  the  store  belonging  to  it,  and  also  one-third  of  the  furnace 
lands,  which  he  represented  as  still  belonging  to  him.  It  was  this 
interest  in  the  land  that  gave  value  to  the  judgments  against  Page. 
It  turns  out  that  Page  had  no  title.  He  had  sold  all  he  ever  had. 
There  was  nothing  upon  which  the  lien  of  the  judgments  could  at- 
tach. Page  was  a  party  to  the  negotiation  which  closed  in  the 
giving  of  the  notes.  The  case  stands  therefore  as  if  Page  had  con- 
veyed the  land  in  consideration  of  the  notes,  and  were  now  seeking 
to  enforce  their  payment.  The  notes  were  obtained  by  a  suppres- 
sion of  the  truth,  and  a  suggestion  of  what  was  false.  He  suppressed 
the  fact  of  having  given  a  mortgage  to  Fitzsimmons  two  or  three 
days  before  this  arrangement,  and  which  was  recorded  while  the 
parties  were  at  Pittsburgh  making  the  arrangement,  and  of  the  re- 
cording of  which  they  could  not  know  ;  and  he  represented  himself 
as  owning  one-third  of  the  lands,  when  he  owned  none.  The  prin- 
ciple of  caveat  emptor  does  not  apply  against  a  positive  representation. 
2  Cox's  Rep.  364.  Even  in  case  of  mere  mistake  on  the  part  of  the 
defendant  in  relation  to  such  a  consideration,  without  any  evidence 
of  fraud,  the  court  would  relieve.  2  Powell  on  Con.  122,  123  ;  3 
Serg.  #  Rawle  331  ;  9  Serg.  fy  Rawle  80;  3  Peters' 's  Cond.  Rep. 
616  ;  1  Fonb.  Equity  116  ;  9  Mass.  Rep.  408 ;  2  Hall's  Rep.  264 ; 
1  WendeWs  Rep.  362  ;  1  Brod.  fy  Bing.  289.  But  the  fraudulent 
concealment  and  misrepresentation  are  a  good  bar  to  the  action  in 
this  state.  Some  of  the  authorities  before  cited  are  directly  in  point 
here.  1  Fonb.  Equity  122;  1  Peters' s  C.  C.  Rep.  385;  6  Munf. 
Rep.  210.  The  defendant  below  is  not  to  be  presumed  to  know  the 
standing  of  his  partner  Page  relative  to  his  real  estate,  any  more 
than  a  stranger.  If  such  presumption  should  arise,  we  had  a  right 
to  prove  the  contrary,  and  offered  to  do  it.  His  representations  to 
the  contrary  clear  us  from  the  operation  of  the  caveat  emptor.  2  Cox's 
Rep.  364.  The  plaintiffs  below  must  be  affected  by  the  fraud  of 
Page,  and  by  the  failure  of  consideration,  because  Page  was  a  party 
to  the  negotiation,  and  the  consideration  was  to  proceed  from  him, 
and  because  they  shall  not  be  permitted  to  avail  themselves  of  the 
fraud  of  another,  even  though  they  were  not  privy  to  it.  Doug. 
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Rep.  229.  And  herein  the  present  case  exactly  agrees  with  the 
case  of  M'Carty  v.  Springer,  3  Penns.  Rep.  157,  in  every  particular. 
Suppose  this  were  a  covenant,  or  a  bond,  or  a  note  under  seal  to 
Page,  to  be  assigned  to  the  use  of  plaintiffs  below,  we  would  be  en- 
titled to  our  defence.  16  Serg.  $•  Rawle  237.  This  is  a  promise  to 
pay  the  debt  of  another,  and  must  have  a  consideration  ;  and  failure 
of  consideration  must  affect  the  plaintiffs  below  as  in  other  cases. 
If  there  was  any  here  it  was  one  that  was  ineffectual,  and  a  claim 
that  could  not  be  enforced.  3  Pick.  Rep.  94  ;  4  East's  Rep.  463. 
But  the  plaintiffs  below  are  not  without  blame.  They  took  advan- 
tage of  Gibson's  ignorance  of  his  rights,  and  levied  upon  his  interest 
in  the  store  under  an  execution  against  Page.  2  Powell  on  Con.  118; 
3  Pick.  Rep.  92.  Give  the  transaction  the  most  favourable  light  for 
the  plaintiffs  below,  and  it  will  appear  in  the  light  of  a  bill  of  ex- 
change, drawn  by  Page  in  their  favour,  and  accepted  by  Gibson  ; 
or  a  promissory  note  given  by  Gibson  to  Page,  and  by  him  indorsed 
to  the  plaintiffs  below  as  security  for  the  debt,  due  them,  or  in  pay- 
ment of  it,  the  plaintiffs  being  fully  acquainted  with  all  the  circum- 
stances under  which  the  bill  or  note  was  given.  In  such  case  we 
are  clearly  entitled  to  our  defence.  Chitty  on  Bills  70,  note  ;  7 
Johns.  Rep.  362  ;  20  Johns.  Rep.  645 ;  10  Wendell's  Rep.  83.  What 
injury  will  the  plaintiffs  below  sustain  by  being  remitted  to  their 
original  claim  1  That  they  have  never  abandoned.  The  notes  were 
only  given  as  collateral  security,  and  the  judgments  were  conditionally 
assigned.  Gibson  should  not  pay  for  what  he  never  got,  and  never 
can  get.  The  plaintiffs  below  still  hold  their  judgment  against 
Page.  Let  them  resort  to  that. 

Fetterman,  for  the  defendants  in  error,  the  court  declined  to  hear. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Parties  who  have  treated  on  the  basis  of  a  fact 
falsified  by  the  event,  are  not  bound,  because  they  acceded  to 
the  contract  on  a  condition  not  performed.  But  did  the  plaintiffs 
treat  on  the  basis  that  Page  had  a  title  to  one-third  of  the  Cool  Spring 
Iron-works  1  That  fact  was  exclusively  for  the  consideration  of  the 
defendant,  being  a  matter  in  which,  so  far  as  regarded  his  induce- 
ment to  execute  the  notes,  the  plaintiffs  were  not  concerned.  They 
had  recovered  judgments  against  the  partners  carrying  on  the  busi- 
ness of  those  works,  under  which  the  store  of  two  of  them  was  seized 
in  execution  and  shut  up ;  and  the  defendant  gave  the  notes  in 
question  to  release  it  from  the  levy,  taking  an  assignment,  in  the 
name  of  Lowry,  of  the  judgments  as  a  security  for  Page's  eventual 
responsibility.  The  fact  misrepresented  by  Page,  that  he  had  title 
to  a  third  of  the  estate,  and  that  the  judgments  bound  it,  constituted 
an  inducement  for  the  defendant  to  pledge  his  own  responsibility; 
but  it  was  no  condition  of  the  contract.  The  consideration  of  the 
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notes  was  forbearance  of  the  debt,  with  an  assignment  of  the  origi- 
nal security  ;  and  there  is  no  pretence  that  there  has  been  a  failure 
of  it.  It  was  no  part  of  the  agreement,  express  or  implied,  that  Page 
had  an  estate  bound  by  the  judgments.  Of  that  matter  the  defen- 
dant and  those  concerned  with  him  were  to  judge  for  themselves; 
and  if  their  confidence  in  it  has  been  abused  by  Page,  they  who 
confided  in  its  representation,  instead  of  the  plaintiffs  who  did  not, 
are  to  take  the  consequences.  The  plaintiffs  did  not  seek  the  con- 
tract, and  consequently  had  nothing  to  do  with  these  representations, 
which  were  not  made  by  them  or  to  them,  but  by  Page  to  the  de- 
fendant. The  defence  is  an  attempt  by  a  surety  to  extricate  him- 
self from  his  engagement  on  the  ground  that  he  was  inveigled  into 
it  by  the  artifice  of  the  principal.  It  is  worse ;  for  the  properly  of 
the  defendant  and  his  partners  as  principals,  was  in  the  gripe  of  the 
sheriff,  and  he  now  refuses  to  pay  the  stipulated  price  of  the  rescue, 
made  at  the  expense  of  the  plaintiffs,  who  relinquished  the  security 
gained  by  their  levy,  because  he  was  deceived  by  one  of  his  own 
partners  in  a  collateral  matter.  But  the  misconception  which  avoids 
a  contract  is  necessarily  a  mutual  one,  and  of  a  fact  which  entered 
into  the  contemplation  of  both  parties  as  a  condition  of  their  assent. 
If  it  related  to  a  thing  which  was  but  a  collateral  matter,  or  the 
ultimate  object  or  motive  of  the  one  party,  it  will  not  prejudice  the 
other  who  was  not  influenced  by  it.  On  any  other  principle  no  one 
could  be  held  to  a  bargain  induced  by  a  mistaken  expectation  of 
gain.  As  to  the  contingent  nature  of  the  assignment,  it  is  enough 
that  the  parties  were  content  with  the  terms  of  it,  and  that  the  plain- 
tiffs have  held  the  judgments  subject  to  it.  We  are  unable  to  per- 
ceive, therefore,  that  the  evidence  was  improperly  excluded. 
Judgment  affirmed. 


M'Farland  against  Hall. 

A  parol  grant  of  land,  where  there  was  no  delivery  of  possession  under  the 
contract,  and  therefore  no  part  execution,  is  within  the  statute  of  frauds  and 
perjuries. 

WRIT  of  error  to  the  court  of  common  pleas  of  Meghany  county. 

This  was  an  ejectment  brought  by  William  Hall,  the  defendant 
in  error,  against  the  plaintiff  in  error,  Andrew  M'Farland,  for  two 
acres  of  land.  The  defendan  t  below  claimed  the  land  as  a  parol  grant 
from  the  plaintiff's  father  in  consideration  of  horse-shoeing;  and 
contended  for  a  conditional  line,  by  which  the  father  agreed  the  land 
should  be  bounded.  There  was  no  dispute  as  to  these  facts ;  but 
there  was  no  evidence  of  possession  by  the  defendant  in  pursuance  of 
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the  verbal  agreement.  Verdict  and  judgment  were  rendered  for  the 
plaintiff  below. 

The  following  error  was  assigned  : 

The  court  erred  in  charging  the  jury  in  substance,  that  the  decla- 
rations of  the  plaintiff  below,  that  his  father,  under  whom  he  claimed, 
had  given  a  small  piece  of  ground  within  the  defendant's  lines  to 
said  defendant  for  horse-shoeing,  did  not  take  the  case  out  of  the 
statute  of  frauds  and  perjuries,  nor  were  they  sufficient  to  establish 
a  conditional  line  between  the  parties. 

Burke,  for  the  plaintiff  in  error. 

Our  defence  was,  that  although  a  part  of  the  land  of  M'Farland 
was  within  Hall's  lines,  it  was  given  to  M'Farland  by  Hall's  father. 
This  part  was  bounded  by  a  conditional  line,  marked  by  a  black  oak 
and  an  old  fence,  which  had  been  recognized  by  the  neighbours  for 
seventeen  years,  during  all  which  time  M'Farland  remained  in  pos- 
session. We  proved  the  declaration  of  Hall,  that  his  father  had 
made  the  donation  to  M'Farland  for  shoeing  horses.  Possession  and 
the  payment  of  the  purchase  money  take  the  case  out  of  the  statute 
against  frauds  and  perjuries.  And  there  was  no  dispute  in  this  case 
as  to  the  payment  of  the  consideration.  Bassler  v.  Neisely  et  al.,  2 
Serg.  fy  Rawle  352.  Here  the  land  was  improved  and  converted 
into  a  meadow  by  the  defendant.  Billington  v.  Welsh,  5  Binn.  129, 
131  ;  1  Binn.  378 ;  Smith  v.  Lessee  of  Patton  and  wife,  1  Serg.  fy 
Rawle  80 ;  Clarke  et  al.  v.  Vankirk,  4  Serg.  fy  Rawle  354. 

Fetterman,  for  the  defendant  in  error. 

The  parties  live  on  adjoining  tracts  of  land.  We  proved  that  the 
conditional  line  for  which  M'Farland  contended,  was  in  fact  between 
the  father  of  Hall  and  a  man  by  the  name  of  Wolf.  The  evidence 
went  to  destroy  the  conditional  line  under  which  the  defendant  be- 
low claimed,  and  to  justify  trespass.  The  possession  must  refer  to 
and  be  in  pursuance  of  the  sale.  Of  this  there  was  no  evidence. 
Jones  v.  Peterman  et  al.,  3  Serg  fy  Rawle  543. 

PER  CURIAM. — It  is  conceded  that  there  was  no  delivery  of  pos- 
session under  the  contract ;  and  it  is  therefore  in  effect  conceded  that 
there  was  no  part  execution  of  the  contract  to  take  it  out  of  the  stat- 
ute of  frauds. 

Judgment  affirmed. 


Sept.  1834.]  OF  PENNSYLVANIA.  39 


Wilkins  against  Boyce. 

A  was  a  partner  of  B  in  a  house  at  Natchez.  B  and  C  composed  another 
firm  at  the  same  place.  A  undertook,  as  the  agent  of  the  firm  of  B  and  C,  the 
collection  of  a  bill  of  exchange  belonging  to  D,  and  enclosed  it  for  that  purpose 
to  a  house  in  Philadelphia,  instructing  the  house  to  transmit  the  proceeds  of  the 
bill  when  collected  to  B,  who  resided  at  Pittsburgh,  and  signing  himself  to  the 
letter  of  advice  "  for  B  and  C."  The(house  in  Philadelphia  brought  suit  on  the 
bill  in  the  name  of  B  and  C  as  indorsers,  recovered  the  proceeds,  and  transmit- 
ted the  same  to  B  agreeably  to  A's  instructions.  The  firm  of  which  A  was  a 
partner,  or  rather  A  himself,  was,  at  the  time  B  received  the  proceeds,  largely 
indebted  to  B.  The  owner,  D,  brought  assumpsit  against  B  for  the  proceeds 
of  the  bill.  Held,  that  A  acted  as  the  agent  of  the  firm  of  B  and  C,  and  not  in 
the  course  of  any  mercantile  transaction  with  the  firm  of  which  he  (A)  was  a 
partner;  that  the  transaction  was  nothing  else  than  the  collection  of  money  by 
the  firm  of  B  and  C,  and  a  receipt  of  it  by  one  of  the  partners  (B),  which  receipt 
affected  that  partner  as  well  as  the  firm  with  a  knowledge  of  the  whole  trans- 
action,  and  rendered  said  firm  liable  to  the  legal  owner  for  the  proceeds  of  the 
bill. 

That  one  was  sued  for  the  liability  of  a  firm  can  only  be  taken  advantage  of 
by  plea  in  abatement. 

If  the  finding  of  a  jury  be  not  justified  by  the  evidence,  the  remedy  is  a  mo- 
tion for  a  new  trial,  not  a  writ  of  error. 

WRIT  of  error  to  the  court  of  common  pleas  of  Jllleghany  county. 

This  was  an  action  of  assumpsit  brought  by  Richard  Boyce  for  the 
use  of  Benjamin  Temple  against  John  Wilkins,  Jun.  On  the  death 
of  the  defendant  below,  his  administrators  were  substituted.  The 
facts  of  the  case  were  briefly  these.  John  Wilkins,  Jun.  was  a  part- 
ner in  two  firms  in  the  city  of  Natchez,  one  John  and  Charles 
Wilkins,  the  other  Daniel  D.  Elliott  and  Co.  In  December  1806, 
Daniel  D.  Elliott,  as  the  agent  of  John  and  Charles  Wilkins, 
forwarded  to  the  Messrs  Gratz  &  Co.  of  Philadelphia,  a  draft 
drawn  by  William  Cranston,  in  favour  of  James  Boyce,  on  John 
Jordan,  Jun.  of  Lexington,  Kentucky,  for  450  dollars,  under  protest 
for  non  payment,  and  requested  the  Messrs  Gratz  to  collect  the  same 
from  the  drawer,  Cranston,  and,  on  the  receipt  of  the  money,  to  pass 
it  to  the  credit  of  John  Wilkins,  Jun.  of  Pittsburgh.  The  letter  of 
advice  inclosing  the  draft,  is  signed  "for  John  and  Charles  Wilkins, 
D.  D.  Elliott."  The  Messrs  Gratz  brought  suit  on  the  bill  in  the 
common  pleas  of  Philadelphia  county,  against  William  Cranston,  in 
the  name  of  John  and  Charles  Wilkins,  as  indorsees,  and  in  July 
1808,  they  received  506  dollars  and  83  cents,  the  amount  of  debt 
and  costs,  which  they  passed  to  the  credit  of  John  Wilkins,  Jun.  as 
per  order  of  D.  D.  Elliott,  the  only  person  known  in  the  transaction 
to  the  Messrs  Gratz ;  and  John  Wilkins,  Jun.  received  a  valuable 
consideration  for  the  amount  of  the  same  in  his  account  current  with 
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the  Messrs  Gratz.  It  also  was  in  evidence,  by  an  award  of  auditors 
made  on  the  13th  of  April  1814,  under  a  decree  of  the  superior  court 
of  law  and  chancery  in  the  territory  of  Mississippi,  that  D.  D.  Elliott 
was  indebted  to  John  Wilkins,  Jun.  on  that  day  in  the  sum  of  6886 
dollars  and  30  cents. 

On  the  trial,  the  plaintiff  below  gave  in  evidence  the  following 
deposition  of  Daniel  D.  Elliott,  the  contents  of  which  were  some- 
what effaced. 

"  I  was  a  partner  [of  John  Wilkins,  Jun.  of  Pittsburgh,  in  July 
1808].  I  once  saw  a  letter  from  Gratz  &  Co.  of  Philadelphia,  in 
which  they  si  ate  that  they  had  collected  money  from  captain  Crans- 
ton to  the  amount  of,  I  think,  upwards  of  five  hundred  dollars,  and 
which  they  had  placed  to  the  credit  of  John  Wilkins,  Jun.  by  my 

instructions.  In  the  year  one  thousand ht  hundred  and  f , 

— mes  Boyce  became  — timate  in  the  house  of  Joh les 

Wilkins  at  Natchez,  or  John  Wilkins Co.  In  the  year 

one  thousand  eight  hundred  and  four,  five,  or  six,  the  lime  not  par- 
ticularly recollected,  James  or  Richard  Boyce,  I  think  James,  showed 
me  a  bill  drawn  by  Cranston  on  John  Jordan,  Jun.  of  Lexington, 
Kentucky,  in  favour  of  said  Boyce,  for  four  hundred  dollars,  but  not 
certain  of  the  amount ;  and  some  time  after,  James  or  Richard  Boyce, 
I  think  Richard,  transmitted  said  bill  from  Kentucky  to  the  house 
aforesaid,  or  to  me  as  the  agent  of  said  house,  for  collection  off  said 
Cranston,  it  being  protested  by  John  Jordan,  Jun.  the  drawee.  I 
sent  the  protested  bill  to  New  Orleans  to  Kenner  and  Henderson, 
understanding  that  captain  Cranston  was  there,  with  instructions 
to  recover  the  amount  from  Cranston.  Kenner  and  Henderson  re- 
turned the  bill  to  me  with  advice  that  captain  Cranston  had  sailed 
to  Philadelphia.  I  then,  as  the  agent  for  the  house  aforesaid,  trans- 
mitted said  bill  to  the  Messrs  Gratz  of  Philadelphia  for  collection, 
and  instructed  them  to  place  the  proceeds  of  the  said  bill,  when  col- 
lected, to  the  credit  of  John  Wilkins,  Jun.  In  reply,  Messrs  Gratz 
informed  me  that  captain  Cranston  had  sailed  for  some  port  in  Eu- 
rope before  the  receipt  of  the  bill.  I  heard  nothing  from  the  Messrs 
Gratz  on  the  subject  of  this  bill  for  a  long  time  afterwards.  The 
first  information  I  then  had  on  the  subject  was  a  letter  from  the 

of  Messrs  Gratz  to  a  Mr  Temple  of ,  Kentucky,  shown 

me  by Postlethwaile  of  this  place,  advising  thatf red 

dollars  and  upwards,  I  th — ,  had  been  received  of by  the  said 

Gratz,  and  — assed  to  the  cred John  Wilkins  .  I  then 

w to  general  Wilkins  proceeds  of  the belonged  to 

James Richard  Boyce,  or  his  in ee  and  that  his  house 

had  no  interest  in  it.  I  believe  the  bill  was in  favour  of  James 

Boyce and  that  at  the  time it  to  me,  it  was  his  property, 

and  that  he  afterwards  transferred  it  to  Richard  Boyce.  I  never  was 
informed  by  the  house  of  Gratz  that  the  bill  was  collected.  If  I 
had  been  so  informed,  I  should  have  drawn  for  the  amount  in  favour 
of  Boyce  on  John  Wilkins." 
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In  addition  to  the  award  of  auditors,  already  referred  to,  which 
was  given  in  evidence  on  the  part  of  the  defendant  below,  it  was 
proved,  by  the  deposition  of  James  C.  Wilkins,  that  the  firm  of  D.  D. 
Elliott  &  Co.  had  always  been  able  to  discharge  their  engage- 
ments, and  that  in  July  1808,  when  the  proceeds  of  the  draft  were 
paid  to  John  Wilkins,  Jun.,  D.  D.  Elliott  was,  and  still  continued  to 
be,  largely  in  his  debt. 

The  following  points  were  submitted  by  the  defendant's  counsel 
to  the  court  below  : 

1.  The  suit  is  incorrectly  brought  in  the  name  of  Richard  Boyce, 
there  being  no  legal  evidence  that  he  had  at  any  time  any  interest 
in  the  bill  of  exchange. 

2.  The  suit  ought  to  have  been  instituted   against  John  and 
Charles  Wilkins,  the  indorsees. 

3.  There  can  be  no  recovery  by  the  plaintiff,  because  there  has 
been  no  evidence  of  any  previous  notice  to  John  Wilkins,  Jun.  that 
the  proceeds  of  the  bill  received  in  the  suit  in  Philadelphia  belonged 
to  the  plaintiff,  or  to  any  one  but  himself,  then  largely  the  creditor 
of  D.  D.  Elliott,  by  whose  instructions  the  amount  recovered  was 
passed  to  his  credit. 

4.  The  plaintiff  cannot  recover,  because  the  recovery  of  John  and 
Charles  Wilkins  before  a  competent  tribunal  is  conclusive  (as  to  the 
same  subject  matter)  upon  all  parties  and  privies  to  the  bill  of  ex- 
change upon  which  that  suit  was  founded. 

5.  The  clear  import  of  Elliott's  letter  to  the  Gratz  is,  that  the 
proceeds  of  the  draft  on  Jordan  were  destined  to  the  use  of  John 
Wilkins,  Jun.,  and  would,  when  collected,  belong  to  him. 

6.  The  fact  of  John  Wilkins,  Jun.  being  a  partner  in  the  firm  of 
D.  D.  Elliott  &  Co.,  or  of  John  and  Charles  Wilkins,  does  not,  in 
this  case,  raise  any  legal  implication  of  notice  to  him  of  the  facts 
stated  in  Elliott's  deposition,  relative  to  the  interest  of  Richard 
Boyce  in  the  proceeds  of  the  draft,  such  implication  being  negatived 
by  the  letter  of  Elliott  to  the  Gratz. 

7.  Assuming  that  all  the  facts  in  Elliott's  deposition  are  true,  they 
do  not  legally  prove  that  Richard  Boyce  was  the  owner  of  the  bill 
of  exchange.     They  prove  more  strongly  that  James  was  the  owner. 
Under  the  circumstances  of  this  case,  and  in  the  absence  of  the  bill 
of  exchange,  no  presumption  is  to  be  made  in  favour  of  the  plain- 
tiff's right. 

Assignment  of  errors. 

1.  The  court  erred  in  charging  the  jury,  that  notice  to  Elliott  was 
notice  to  John  Wilkins,  Jun.  and  that  John  Wilkins,  Jun.  was  there- 
fore liable. 

2.  The  court  erred  in  saying  to  the  jury,  "  that  notice  to  the  firm 
was  notice  to  John  Wilkins,  Jun.,  and  that,  independent  of  this,  there 
was  strong  reason  to  believe  that  John  Wilkins,  Jun.  had  early  no- 
tice of  the  true  state  of  the  case." 

III. F 
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3.  The  court  erred  in  stating  to  the  jury,  that  the  indebtedness  of 
Daniel  D.  Elliott  to  John  Wilkins,  Jun.  could  not  affect  the  case. 

4.  The  court  erred  in  not  instructing  the  jury  that  the  plaintiff 
below  could  not  recover,  because  Richard  Boyce  having  become  the 
owner  of  the  claim  after  it  was  transmitted  to  Elliott  for  collection, 
the  suit  should  have  been  brought  in  the  name  of  James  Boyce. 

5.  The  court  erred  in  not  saying  to  the  jury  that,  under  the  cir- 
cumstances of  the  case,  and  in  the  absence  of  the  bill  of  exchange, 
the  presumption  was,  that  James,  and  not  Richard,  was  the  true 
holder,  and  that  the  name  of  the  former  should  have  been  used  in 
the  institution  of  the  suit. 

6.  The  court  erred  in  their  answer  to  the  second  point  made  by 
defendant's  counsel. 

7.  The  court  erred  in  their  answer  to  the  fourth  point  made  by 
defendant's  counsel. 

Dallas,  with  whom  was  Forward,  for  the  plaintiff  in  error. 

Before  proceeding  to  examine  the  legal  points  involved  in  this  case, 
we  will  dwell  for  a  moment  on  the  morality  of  the  defence,  which 
we  wish  to  place  beyond  all  doubt.  Elliott  was  a  partner  at  Nat- 
chez, and  there  superintended  the  business  of  the  firm,  composed  of 
himself  and  John  Wilkins,  Jun.  The  latter  was  the  capitalist. 
When  the  proceeds  of  this  draft  were  transmitted  by  the  Messrs 
Gratz,  Elliott  was  greatly  indebted  to  the  firm  of  Elliott  &  Co.,  or 
rather  to  John  Wilkins,  Jun.  his  partner.  While  Elliott  and  Wil- 
kins remained  on  good  terms  the  proceeds  of  the  draft  were  in  part 
payment  of  that  debt,  and  so  always  considered  by  all  parties,  until 
the  oath  of  Elliott,  which  was  the  first  notice  John  Wilkins,  Jun. 
received,  was  sprung  upon  us  after  a  settlement  at  Natchez,  to  which 
Elliott  was  forced,  and  which  made  him  Wilkins's  debtor  to  a  large 
amount.  There  it  was  that,  for  the  first  time,  Elliott  gave  the  pro- 
ceeds this  new  direction.  He  never  before  informed  John  Wilkins, 
Jun.  that  the  proceeds  belonged  to  another.  And  why  did  he  di- 
rect the  amount  to  be  passed  to  the  credit  of  John  Wilkins,  Jun.  if 
it  really  belonged  to  Boyce  1  Why  did  he  not  send  a  check  for  it  to 
James,  or  Robert  Boyce  1  This  suit  was  instituted  in  1810.  It  was 
arbitrated  in  1814,  and  decided  in  favour  of  Wilkins.  It  then  slum- 
bered till  1821,  a  lapse  of  seven  years.  In  1828  there  was  another 
award  of  arbitrators  in  favour  of  Wilkins. 

Then  as  to  the  first  error  assigned,  we  say  the  court  below  as- 
sumed what  was  not  proved  ;  that  Elliott  was  the  agent  of  John 
and  Charles  Wilkins.  This  no  where  appears,  except  possibly  from 
his  own  statement.  In  his  letter  to  the  Messrs  Gratz  he  signs  himself 
"for  John  and  Charles  Wilkins."  The  language  in  the  charge  of 
the  court  below  is,  "  I  understand  him  to  be  the  agent,  &c."  Now 
what  was  the  testimony  of  Elliott  himself  on  this  point  1  In  answer 
to  the  direct  question  whether  he  was  the  agent  or  partner,  he  says 
"  I  was  a  partner."  But  if  he  even  had  said  that  he  was  the  agent, 
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his  own  declaration  was  no  evidence  of  the  agency.  Professions  of 
agency  give  no  validity  to  his  acts  as  agent.  There  must  be  evi- 
dence aliunde.  M.  Bank  of  Alexandria  v.  Bank  of  Columbia,  5 
Wheat.  326.  The  court  below  put  it  on  the  ground  of  a  partnership 
transaction.  How  could  it  be  so  viewed]  It  had  nothing  to  do 
with  the  mercantile  business  of  the  firm.  Then  suppose  for  a  mo- 
ment that  he  was  the  general  agent  of  the  firm  ;  his  agency  would 
be  confined  to  mercantile  partnership  transactions  :  and  this  was  not 
one  of  that  kind.  There  should  therefore  have  been  actual  notice 
to  John  Wilkins,  Jun.  at  the  time  of  the  transmission  of  the  proceeds, 
as  to  the  true  state  of  the  case.  But  John  Wilkins,  Jun.  having 
honestly  received  the  amount  without  such  notice,  the  money  can- 
not be  followed  into  his  hands.  Miller  v.  Race,  1  Burr.  452  ;  Clarke 
v.  Shee  and  Johnston,  1  Cowp.  200 ;  Rogers  et  al.  v.  Huntingdon 
Bank,  12  Serg.  fy  Rawle  77  ;  Smull's  Administrator  v.  The  North- 
ampton Bank,  1  Rawle  59. 

There  is  no  evidence  to  authorise  the  declaration  of  the  court  be- 
low, which  is  quoted  in  the  second  error ;  that  John  Wilkins  had 
early  notice  of  the  true  state  of  the  case. 

In  support  of  the  third  error,  we  contend  that  the  fact,  which  we 
proved,  that  D.  D.  Elliott  was  indebted  to  John  Wilkins,  Jun.  does 
affect  the  case,  as  it  went  to  show  that  the  transmission  of  the  proceeds 
of  the  draft  to  John  Wilkins,  Jun.  was  in  part  liquidation  of  the  debt. 

The  suit  should  have  been  instituted  in  the  name  of  James 
Boyce.  The  court  below  erred  in  leaving  it  to  the  jury  to  conjec- 
ture that  Richard  Boyce  was  the  original  owner  of  the  draft,  when 
it  was  in  proof  from  the  testimony  of  Elliott  himself  that  such  was 
not  the  fact.  The  doubt  expressed  in  the  charge  on  this  point  was 
erroneous,  when  the  fact  was  clear  that  the  draft  was  drawn  in  fa- 
vour of  James  Boyce.  Here  then  an  individual  recovers  who  has 
no  right  to  recover.  A  recovery  would  not  bar  an  action  by  James 
Boyce,  if  it  is  not  proved  that  Richard  Boyce  was  the  owner  and 
had  the  right.  This  is  a  vital  point,  and  one  which  should  decide 
this  case.  Reigert  et  al.  v.  Ellmaker,  6  /Serg1.  fy  Rawle  45  ;  Win- 
chester v.  Hackley,  2  Crunch  342  ;  Forth  et  al.  v.  Stanton,  1  Saund. 
210;  Master  v.  Miller,  4  Term  Rep.  340.  Where  is  the  evidence 
that  Richard  Boyce  was  the  owner  1  Where  is  the  evidence  that 
would  prevent  James  Boyce  from  recovering  1  The  mere  sugges- 
tion, hypothesis,  supposition  of  the  court  below  !  What  right  had 
the  court  to  suppose  1  What  could  have  been  the  basis  of  their 
imagination,  when  the  fact  was  undoubted  ?  What  right,  too,  had 
the  jury  to  adopt  the  supposition  of  the  court,  and  join  with  them  in 
conjecturing  against  evidence  1  The  form  of  action  was  also  erro- 
neous in  relation  to  the  defendants.  It  was  instituted  against  John 
Wilkins,  Jun.  alone.  The  letter  from  Elliott  himself  to  the  Messrs 
Gratz  puts  it  on  the  ground  of  a  partnership  concern  of  John  and 
Charles  Wilkins.  The  plaintiff  below  had  therefore  no  election,  and 
no  right  to  select  John  and  release  Charles.  We  were  told  that  we 
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ought  to  have  pleaded  in  abatement.  This  was  unnecessary.  The 
object  of  that  plea  is  to  give  the  plaintiff  notice  of  other  parties. 
Bull.  JV.  P.  152.  This  notice  was  contained,  in  fact,  in  Elliott's 
letter.  John  Wilkins,  Jun.  however,  was  charged  individually. 
He  put  in  the  general  issue.  They  could  not  then  say  he  must  be 
treated  as  a  partner.  This  was  money  received  by  him  from  the 
firm.  The  individual  and  the  firm  are  distinct.  Upon  notice  only 
could  the  money  be  fixed  upon  him  as  a  receiver.  How  could 
they  pass  over  the  firm  and  proceed  against  him  without  actual  no- 
tice 1 

Fetterman,  for  the  defendant  in  error,  the  court  declined  hearing. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Under  the  facts  the  court  were  correct  in  charging  the 
jury,  that  Elliott  was  the  agent  of  John  and  Charles  Wilkins;  that 
he  received  the  bill  not  in  the  course  of  any  mercantile  transaction 
with  the  firm  of  which  he  was  a  member,  but  as  the  agent  of  the  firm 
of  John  and  Charles  Wilkins,  who  undertook  the  collection  of  the  bill. 
The  letter  of  Elliott,  transmitting  the  bill,  is  signed  by  him  as  the  agent 
of  the  firm.  In  addition  we  have  the  oath  of  Elliott,  in  which  he  states 
that  he  was  the  agent  of  John  and  Charles  Wilkins,  and  as  such 
transmitted  the  bill  to  the  Messrs  Gratz  for  collection,  together  with 
the  fact  that  it  was  collected  by  suit  in  their  name.  As  the  facts 
are  presented  on  the  record,  what  is  this  but  the  collection  of  money 
by  the  firm  and  a  receipt  of  it  by  one  of  the  partners  ?  The  credit 
which  the  Messrs  Gratz  gave  in  their  account  current  with  John  Wil- 
kins, Jun.,  is  equivalent  to  a  payment  in  cash.  If  John  Wilkins  had 
received  the  proceeds,  he  of  course  would  have  been  affected  with  a 
knowledge  of  the  whole  transaction.  Are  we  to  suppose  that  he 
would  not  have  inquired  into  the  source  from  which  the  money 
came  7  If  he  had,  the  letter  of  Elliott,  transmitting  the  draft,  could 
have  left  no  doubt  on  his  mind  that  it  was  not  intended  as  a  pay- 
ment or  remittance  by  the  house  of  which  Elliott  was  a  partner, 
but  that  it  was  a  transaction  in  which  the  firm  of  John  and  Charles 
Wilkins  were  concerned,  as  the  instrument  of  collection  through  their 
agent  Elliott.  I  cannot  then  see  the  error  in  the  court  in  charging 
the  jury  that  John  Wilkins  must  be  supposed  to  be  cognisant  of  the 
true  nature  of  the  case.  If  he  had  inquired,  as  it  was  his  duty,  he 
could  not  have  been  under  any  mistake  as  to  the  nature  of  the  pay- 
ment. 

But  in  what  capacity  was  the  money  received  except  by  Wilkins 
as  a  member  of  the  firm  1  We  can  see  no  difference  whether  the 
draft  was  transmitted  by  the  agent  or  by  one  of  the  partners.  It  is 
still  the  act  of  the  firm.  If  it  had  been  transmitted  by  Charles  Wil- 
kins for  the  firm,  with  a  similar  direction  as  to  payment,  can  it  be 
doubted  that  the  firm  would  have  been  liable  to  the  holder  of  the 
bill ;  that  an  action  of  assvmpsit  would  lie,  by  the  legal  owner,  to  re- 
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cover  the  amount  received  by  one  of  the  firm  1  It  would  be  a  part- 
nership transaction,  which  would  of  course  subject  the  firm  to  this 
action.  But  here  we  are  met  with  the  difficulty,  that  the  suit  is 
brought,  not  against  the  firm  of  John  and  Charles  Wilkins,  but 
against  John  Wilkins.  If  the  defendant  had  put  in  a  plea  in  abate- 
ment, there  would  have  been  some  difficulty  in  answering  the  ob- 
jection. But  there  is  no  principle  of  law  better  settled,  than  that  an 
objection,  such  as  this,  must  be  taken  advantage  of  by  plea  in  abate- 
ment. 

One  other  error  remains  to  be  considered.  The  court  were  re- 
quested to  charge  the  jury,  that  the  suit  is  incorrectly  brought  in 
the  name  of  Richard  Boyce,  there  being  no  legal  evidence  that  he 
had  at  any  time  any  interest  in  the  bill  of  exchange  referred  to  in 
the  depositions  of  H.  and  S.  Gratz  and  D.  D.  Elliott. 

To  this  the  court  answer,  "  I  conceive  the  matter  by  no  means 
clear.  If  Richard  Boyce  became  the  owner  of  this  claim,  after  it 
was  transmitted  to  Elliott  for  collection,  I  am  under  the  impression 
that  the  suit  should  have  been  brought  in  the  name  of  James  Boyce." 
If,  says  the  court,  Richard  Boyce's  interest  was  acquired  after  the 
bill  was  sent  to  John  and  Charles  Wilkins  for  collection,  the  suit 
should  have  been  brought  in  the  name  of  James.  The  answer  of 
the  court  amounts  to  a  positive  direction  in  favour  of  the  defendant, 
of  which  he  certainly  has  no  right  to  complain.  It  would  strike  me 
that  if  Richard  acquired  his  interest  at  any  time  before  the  collection 
of  the  bill,  it  would  be  money  received  to  his  use,  which  he  might 
recover  in  his  own  name.  The  court  refers  the  fact  to  the  jury,  of 
which  the  defendant  contends  there  was  no  legal  evidence.  But 
this,  I  apprehend,  is  a  mistake  of  the  evidence  of  Elliott.  He  says, 
"James  or  Richard  Boyce,  I  think  James,  showed  me  a  bill  drawn 
by  Cranston  on  John  Jordan,  Jun.  of  Lexington,  Kentucky,  in  favour 
oif  Boyce  for  400  dollars,  but  not  certain  of  the  amount,  and  some 
time  after,  James  or  Richard  Boyce,  I  think  Richard,  transmitted 
said  bill  from  Kentucky  to  the  house  aforesaid  [John  and  Charles 
Wilkins],  or  to  me  as  the  agent  of  said  house,  for  collection."  It  is 
true,  in  another  part  of  his  deposition,  he  says,  "  I  believe  the  bill 

was in  favour  of  James  Boyce and  that  at  the  time 

it  to  me,  it  was  his  property,  and  that  he  afterwards  trans- 
ferred it  to  Richard  Boyce."  There  was  then  some  evidence  of 
the  fact  that  Richard  was  the  owner  of  the  bill.  If  the  jury  found 
against  evidence,  the  remedy  was  a  motion  for  a  new  trial,  and  not 
a  writ  of  error. 

Judgment  affirmed. 
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Rose  against  The  Turnpike  Company. 

Managers  and  officers  do  not  form  an  integral  part  of  a  corporation.  An 
omission  to  elect  them  at  the  time  appointed  by  the  charter,  will  not  dissolve 
the  corporation :  its  functions  may  be  suspended  thereby,  and  restored  by  sub- 
sequent elections. 

A  judgment  of  a  justice  against  a  plaintiff,  on  the  merits,  from  which  he  ap- 
peals to  the  common  pleas,  and  discontinues  his  suit,  is  a  bar  to  any  other  for 
the  same  cause  of  action. 

ERROR  to  the  common  pleas  of  Mercer  county. 

This  was  an  action  of  assumpsit  by  the  Roseburg  and  Mercer  Turn- 
pike Company  against  Ephraim  Rose. 

By  an  act  of  assembly  passed  the  10th  of  April  1826,  sections 
twenty-six  and  twenty-seven,  the  Roseburg  and  Mercer  Turnpike 
Road  Company  was  incorporated.  By  section  twenty-eight  the 
commissioners  were  to  give  thirty  days  notice  in  one  newspaper 
printed  in  each  of  the  counties  of  Armstrong,  Butler  and  Mercer,  and 
the  subscribers  were  to  elect  one  president,  six  managers,  one  trea- 
surer, and  such  other  officers  as  they  might  think  necessary  to  con- 
duct the  business  of  the  company  for  one  year,  and  until  such  other 
officers  should  be  chosen.  The  same  section  enacts  that  the  mana- 
gers shall  be  on  the  same  footing  as  are  the  president,  managers  and 
company  of  the  Centre  Turnpike  Road  Company  by  virtue  of  the 
act  of  the  22d  of  February  1812  incorporating  that  company.  By 
the  fifth  section  of  this  act  it  is  provided  that  the  said  company  shall 
meet  on  the  first  Monday  in  June  in  every  year  at  such  place  as  shall 
be  fixed  by  their  by-laws,  for  the  purpose  of  choosing  officers  for  the 
ensuing  year,  and  at  such  other  times  as  they  shall  be  summoned  by 
the  managers  in  such  manner  and  form  as  shall  be  prescribed  by 
their  by-laws,  at  which  annual  or  special  meetings  they  shall  have 
full  power  and  authority  to  make,  alter  or  repeal,  by  a  majority  of 
votes,  in  manner  aforesaid,  all  such  by-laws,  &c.  and  to  do  and  per- 
form any  other  corporate  act. 

The  first  election  in  this  company  took  place  on  the  4th  of  Sep- 
tember 1827  on  the  call  of  the  commissioners,  the  notice  being  pub- 
lished in  Armstrong  and  Butler,  but  not  in  Mercer  county.  Elections 
were  subsequently  held  on  the  28th  of  August  1828,  agreeably  to 
previous  resolution,  and  on  the  8th  of  September  1829  without  reso- 
lution. On  the  first  Monday  of  June  1830,  an  election  by  the  com- 
pany took  place  agreeably  to  resolution,  and  on  due  notice  published 
by  the  commissioners ;  and  elections  were  again  held  the  first  Mon- 
day of  June  1831  and  1832:  after  which  this  suit  was  brought.  It 
is  contended  by  the  defendant  that  in  consequence  of  the  neglect  of 


Sept.  1834.]  OF  PENNSYLVANIA.  47 

[Rose  v.  The  Turnpike  Company.] 

the  company  previous  to  1830  to  elect  managers  and  other  officers 
at  the  time  appointed  by  the  charter,  the  corporation  was  dissolved, 
and  this  suit  cannot  be  maintained. 

On  the  1st  of  June  1828  the  plaintiff  in  error  was  sued  for  22  dol- 
lars 50  cents,  the  amount  of  his  stock  called  for  up  to  that  time,  be- 
fore a  justice  of  the  peace,  who  rendered  judgment  that  the  plaintiff 
should  pay  the  costs  of  suit,  having  shown  no  cause  of  action,  it  not 
appearing  that  a  call  had  been  made  by  the  company.  From  this 
judgment  the  company  appealed  ;  and  on  the  5th  of  November  1829 
resolved  to  discontinue  the  suit,  which  was  accordingly  done  in  Feb- 
ruary 1830.  The  sum  of  22  dollars  50  cents  thus  sued  for,  was  em- 
braced in  the  company's  demand  in  the  present  action,  to  which  the 
defendant  below  contended  that  the  judgment  of  the  justice  was,  so 
far  as  it  went,  a  bar.  The  court  below  decided  it  was  no  bar,  which 
decision  is  here  assigned  for  error. 

Banks,  for  the  plaintiff  in  error. 

The  corporation  became  dormant  by  holding  wrong  elections,  and 
could  not  reanimate  itself.  1  Bl.  Comm.  393,  note  22  ;  8  Mod.  129. 
Where  there  is  a  day  fixed,  the  stockholders  cannot  elect  on  any 
other  day.  If  they  do,  the  corporation  becomes  dissolved  ;  and  when 
it  is  dissolved,  it  can  only  be  brought  into  being  by  a  new  charter. 
10  Mod.  346.  The  court  below  decided  that  they  had  no  jurisdic- 
tion. In  this  there  was  error.  The  corporation  was  dissolved  in 
fact,  without  any  legal  proceedings.  2  Bac.  Jib.  31,  tit.  Corpora- 
tion, C.  The  case  is  different  where  the  charter  of  a  corporation  is 
forfeited.  Lehigh  Bridge  Company  v.  Lehigh  Coal  and  Navigation 
Company,  4  Rawle  I.  As  to  the  case  in  5  Johns.  Ch.  Rep.  378, 
there  was  an  express  provision  in  the  statute  conferring  jurisdiction. 
Here  we  could  have  no  writ  of  quo  warranto  out  of  the  city  of  Phila- 
delphia. Nor  can  a  scire  facias  issue  from  this  court.  Here  then 
would  be  a  right  without  a  remedy.  3  Burr.  1868.  The  judgment 
before  the  justice  was  on  the  merits,  and  is  therefore  a  bar. 

Pearson,  for  the  defendants  in  error. 

This  case  was  argued  before  the  court  below  in  1832.  There  was 
then  no  pretence  that  in  1831  there  was  an  irregular  election  of  officers. 
It  was  legally  held,  and  the  officers  were  legally  chosen.  The  de- 
fence of  the  plaintiff  in  error  cannot  be  maintained.  The  court  below 
have  no  power  to  inquire  into  the  fact  of  the  dissolution  of  a  corpora- 
tion. The  officers  elected  were  officers  de  facto,  and  this  was  all  we 
were  bound  to  show.  The  question  presented  here  cannot  be  decided 
collaterally.  It  can  only  be  done  by  a  writ  of  quo  warranto,  or  by  a 
scire  facias  from  the  supreme  court.  The  Turnpike  Company  v. 
M'Conahy,  16  Serg.  fy  Rawle  145;  The  Lehigh  Bridge  Company 
v.  The  Lehigh  Coal  and  Navigation  Company,  4  Rawle  1 ;  5  Johns. 
Ch.  Rep.  379;  Phillips  v.  Wickham,  1  Paige  590. 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  principle  seems  to  be  settled  in  England,  that 
a  corporation  is  dissolved  when  an  integral  part  is  gone  and  the  re- 
maining parts  are  incapable  of  restoring  it,  or  of  doing  any  corporate 
act.  The  question  seems  chiefly  to  have  arisen  in  relation  to  muni- 
cipal corporations  composed  of  mayor,  aldermen  and  burgesses,  insti- 
tuted for  the  government  of  towns  in  their  judicial  concerns,  police, 
or  trade.  When  these  corporations  have  fallen  into  such  a  state,  by 
the  loss  of  an  integral  part,  that  they  are  incapacitated  from  conti- 
nuing their  succession,  or  accomplishing  the  purposes  for  which  they 
were  created,  the  crown  has  treated  them  as  dissolved,  and  granted 
a  new  charter.  To  prevent  the  occurrence  of  a  dissolution,  when 
the  mayor  or  head  officer  was  an  integral  part,  and  there  was  a 
failure  to  elect,  the  statute  11  Geo.  1,  c.  4  was  passed,  providing  for 
an  election  on  another  day. 

Our  corporations  bear  little  resembance  to  the  English  municipal 
corporaiions  either  in  design  or  constitution.  The  present,  like  many 
of  our  incorporations  for  civil  purposes,  either  by  special  act  of  assem- 
bly, or  under  the  act  of  1791,  is  not  a  corporation  composed  of  several 
integral  parts.  The  stockholders  constitute  the  company,  and  the 
managers  and  officers  are  their  agents,  necessary  for  the  conduct  and 
management  of  the  affairs  of  the  company,  but  not  essential  to  its 
existence  as  such,  nor  forming  an  integral  part.  The  corporation 
exists  per  se,  so  far  as  is  requisite  to  the  maintenance  of  perpetual 
succession,  and  holding  and  preserving  its  franchises.  The  non  ex- 
istence of  the  managers  does  not  imply  the  non  existence  of  the  cor- 
poration. The  latter  is  dormant  during  that  time;  its  functions  are 
suspended  for  want  of  the  means  of  action :  but  the  capacity  to  restore 
its  functionaries  by  means  of  elections  remains. 

The  total  dissolution  of  a  body  politic,  its  political  death  and  reso- 
lution into  its  original  elements,  would  be  attended  with  such  mo- 
mentous consequences,  that  ii  ought  not  lightly  to  happen.  Not 
only  would  it  affect  its  property,  rights  and  responsibilities,  but  the 
beneficial  purposes  for  which  it  was  created  would  be  frustrated,  and 
the  community,  as  well  as  individuals  holding  stock,  be  injured.  No 
class  of  corporations  would  be  exempt.  Whether  religious,  charita- 
ble, or  literary;  whether  for  turnpikes,  bridges,  banks,  insurances, 
canals,  railroads,  or  any  other  purpose,  all  must  be  embraced  within 
the  rule;  and  if,  by  accident,  inadvertence  or  design,  there  is  one 
omission  to  elect  managers  on  the  day  appointed,  or  the  election  made 
is  void,  the  whole  edifice  of  the  corporation  falls  into  ruins,  and  can 
only  be  reconstructed  by  legislative  interference;  even  then  perhaps 
after  a  lapse  of  time,  and  with  some  doubts  as  to  its  power  to  revest 
former  rights,  and  to  restore  its  identity.  I  see  no  reason  why  the 
company  may  not  retain  all  their  rights,  powers  and  privileges,  though 
there  be  a  suspension  of  the  power  of  action;  nor  why  this  power  of 
action,  though  dormant  for  a  time,  may  not  be  revived  by  a  new 
election  of  the  managers  and  officers  competent  to  carry  on  its  affairs, 
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conformably  to  the  directions  of  the  charter.  That  may  be  done 
on  the  day  appointed  by  the  act,  it  not  being  required  that  the  mana- 
gers, officers,  or  any  other  persons  should  preside  at,  or  do  any  act  in 
reference  to  the  election,  which  is  conducted  entirely  under  the  con- 
trol of  the  stockholders. 

In  the  case  of  Phillips  v.  Wickham,  in  the  court  of  chancery  in 
New  York,  it  was  decided  that  a  quasi  corporation  of  the  owners  of 
certain  drowned  lands,  created  by  act  of  the  legislature,  were  not  ex- 
tinguished by  the  omission  to  elect  their  commissioners,  who  were 
annual  officers,  at  the  time  designated  by  the  act,  but  that  at  the 
period  of  the  next  annual  election  they  might  meet  and  choose  com- 
missioners for  the  ensuing  year.  1  Paige's  New  York  Ch.  Rep.  590. 
See  also  Jlngell  and  Ames  on  Corp.  506. (a)  It  follows  from  these 
principles  that  there  was  no  dissolution  of  this  corporation,  and  that 
the  elections  of  1830,  1831  and  1832  were  good,  whatever  may  have 
been  the  character  of  the  prior  elections.  It  becomes  therefore  unne- 
cessary to  advert  to  the  questions  of  the  right  of  the  officer  selected  to  / 
hold  over,  or  of  the  effect  of  acts  done  by  officers  de  facto,  or  of  the 
right  of  the  defendant  to  avail  himself  of  such  a  defence,  which  have 
suggested  themselves  in  the  course  of  the  present  case. 

On  the  other  point  however  we  think  there  was  error  in  the  charge 
of  the  court.  If  a  party  sue  for  a  debt,  and,  for  want  of  evidence, 
judgment  be  rendered  for  the  defendant,  it  is  conclusive  against  the 
plaintiff.  Here  the  plaintiffs  sued  for  part  of  their  present  claim;  a 
judgment  was  rendered  for  the  defendant  because  it  did  not  appear 
that  the  company  had  made  a  call  for  the  sums  due.  It  is  said  that 
no  call  was  in  fact  made,  and  therefore  as  the  money  was  not  due, 
the  judgment  is  not  a  bar.  But  the  case  stated  admits  that  the  suit 
was  for  22  dollars  50  cents,  the  amount  of  defendant's  stock  called 
for  up  to  that  time.  And  the  record  of  the  magistrate  is,  that  judg- 
ment was  given  for  the  defendant,  "  it  not  appearing  that  a  call  had 
been  made."  This  judgment  became  absolute  by  the  discontinuance 
after  the  appeal,  and  was  a  bar  to  so  much  of  the  plaintiff's  present 
demand  as  was  embraced  within  it. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

(a)    The  same  principle  is  settled  in  the  Lehigh  Bridge  Company  v.  The  Lehigh 
Navigation  Compajiy,  4  Rawle  9. 


III.- 
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Scott  against  Sheakly. 

What  property  is  embraced  in  a  levy  which  is  obscure  in  its  terms,  may  be 
shown  by  parol  evidence  ;  and  it  is  a  matter  of  fact  to  be  determined  by  a  jury. 

If  illegal  evidence  be  given  without  objection,  it  is  not  error  for  the  court  to 
consider  it  in  their  charge  to  the  jury. 

ERROR  to  Mercer  county. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff  in  error 
in  the  court  below  against  the  defendant,  to  recover  the  possession 
of  a  messuage  and  lot  of  ground  fifty  feet  in  width  by  two  hundred 
feet  in  length,  situate  in  a  village  called  "Georgetown,"  in  Mercer 
county.  Both  parties  professed  to  derive  their  respective  claims  to 
the  land  in  dispute  from  George  Sheakly,  who  was  admitted  to  have 
been  the  owner  of  it. 

The  plaintiff,  in  order  to  support  his  claim,  gave  in  evidence  a  deed 
of  conveyance  from  George  Sheakly  to  Daniel  Carlisle,  bearing  date 
the  21st  of  June  1828,  for  one  hundred  acres,  and  one  hundred 
and  sixteen  perches  of  land,  describing  it  as  follows:  "all  that  farm 
of  land  situated  and  bounded  as  follows,  except  what  is  herein 
excepted,  situated  in  Sandy  Creek  township,  in  said  county  of  Mer- 
cer ;  beginning  at  an  elm ;  thence  by  donation  lot  No.  923,  third  dis- 
trict, south  eighty-six  and  a  half  degrees,  east  one  hundred  and 
eighty-two  perches  and  a  half  to  a  post;  thence  by  land  of  William 
Sheakly  north  ninety-five  perches  to  a  post ;  thence  by  land  of  Moses 
Sheakly  one  hundred  and  eighty-one  perches  and  sixteenths  of  a 
perch  to  an  iron  wood ;  thence  south  eighty-two  perches  and  one- 
tenth  to  the  place  of  beginning,  containing  one  hundred  acres  and 
one  hundred  and  sixteen  perches  ;  being  the  same  piece  of  land  on 
which  the  said  George  [George  Sheakly]  has  laid  out  a  town  called 
'  Georgetown  ;'  and  the  said  lots  in  said  town,  which  the  said  George 
has  sold  to  other  purchasers,  are  not  granted  by  this  indenture,  and 
jhe  said  George  reserves  to  himself  lot  No.  26,  and  the  south  half  of 
lot  No.  29,  in  said  town."  The  lots  sold  by  George  Sheakly  pre- 
viously to  his  making  this  deed  to  Daniel  Carlisle,  were  No.  38, 
40,  49,  51,  52,  53,  54,  55,  56,  57,  58,  59,  30,  29,  28,  27,  37,  20,  18 
and  72  ;  also  a  piece  of  ground  called  Culbertson's  tannery,  and 
another  lot  not  numbered  sold  to  G.  Bennet.  The  lot  in  question  is 
No.  32,  upon  which  there  is  a  dwellinghouse,  that  was  built  before 
the  levy  and  sale  under  which  the  plaintiff  claims  to  recover  it.  The 
plaintiff  further  gave  in  evidence  the  record  of  a  judgment  obtained 
in  the  court  of  common  pleas  of  Mercer  county  by  George  Sheakly 
against  David  Carlisle  on  the  27th  of  June  1828,  for  the  sum  of  200 
dollars;  and  showed  that  afterwards,  upon  a  fieri  facias  sued  out  upon 
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this  judgment  to  September  term  1831,  the  sheriff  of  Mercer  county 
returned  a  levy  in  the  following  terms — "Levied  on  all  the  right, 
title  and  interest  of  the  defendant  of,  in  and  to  eighty  acres  of  land, 
more  or  less,  situated  in  Sandy  Creek  township,  adjoining  of  and 
the  same  piece  and  tract  of  land  on  which  Georgetown  is  situated. 
Improvements,  about  thirty-five  acres  cleared  and  fenced,  all  in  bad 
repair;  and  a  frame  house  and  grist  mill"  An  inquisition  was  also 
returned  by  the  sheriff,  condemning  the  land  embraced  within  the 
levy  to  sale  ;  and  upon  a  writ  of  vendilioni  exponas  sued  out  to  De- 
cember term  1831,  he  sold  it.  in  due  form  to  the  plaintiff  for  910  dol- 
lars ;  and  accordingly  made  out  and  acknowledged  a  deed  for  the 
same  to  the  plaintiff  at  a  court,  of  common  pleas  held  in  Mercer  county 
in  the  June  following. 

The  defendant  on  his  part  offered  to  prove,  by  George  Sheakly  the 
plaintiff  in  the  judgment  under  which  the  sheriff  sold  the  land  levied 
on,  the  instructions  which  he  gave  the  sheriff  in  respect  to  making 
the  levy;  the  interest  that  he  directed  him  to  levy  on  ;  and  further, 
to  show  by  him  what  land  was  actually  embraced  within  the  terms 
of  the  levy.     The  plaintiff's  counsel  objected  to  all  this  evidence, 
and  the  court  sustained  their  objection  as  to  giving  in  evidence  the 
instructions  of  the  plaintiff  in  the  execution  about,  making  the  levy, 
and  what  he  directed  the  sheriff  to  levy  on;  but  admitted  the  testi- 
mony so  far  as  it  was  offered  to  prove  what  was  embraced  within  the 
terms  of  the  levy:  and  to  this  opinion  of  the  court  the  plaintiff's 
counsel  excepted.     The  defendant  then  showed,  by  the  evidence 
which  he  produced,  that  after  the  entry  of  the  judgment  against 
Carlisle,  and  before  the  execution  was  sued  out  on  it,  Carlisle  had 
sold  a  number  of  the  town  lots  embraced  in  his  conveyance  from 
Sheakly  to  divers  persons,  who  had  enclosed  and  improved  them  by 
putting  up  valuable  dwellinghouses  and  other  buildings  upon  them 
before  the  levy  was  made,  while  the  remaining  lots  undisposed  of  and 
belonging  to  Carlisle  at  the  time  of  the  levy  were  chiefly  enclosed 
with  I  he  ol  her  cleared  land  which  he  bought  of  Sheakly  and  divided 
into  fields,  and  usecVand  cultivated  by  him  as  a  farm.     The  frame 
house  mentioned  in  the  levy,  which  is  upon  lot  No.  46,  was  shown 
to  be  the  dwellinghouse  that  had  been  used  and  was  connected  with 
the  farm ;  and  that  the  grist  mill  which  is  also  mentioned  in  the 
levy,  stands  upon  lot  No.  22. 

Sullivan  and  Pearson,  for  the  plaintiff  in  error. 

The  parol  testimony  in  relation  to  the  levy  was  not  admissible. 
The  extent  or  intent  of  the  levy  could  not  depend  upon  the  subse- 
quent assertions  of  a  witness  that  this  lot  or  that  was  not  embraced. 
If  it  was  a  matter  of  law  to  be  determined  by  inspection  of  the  writ 
itself  and  other  matters  of  record,  it  was  wrong  to  receive  parol  evi- 
dence to  put  upon  it  a  construction.  The  levy  was  upon  all  the  land 
conveyed  by  Sheakly  to  Carlisle.  This  lot,  No.  32,  was  conveyed. 
The  judgment  was  a  lien  upon  the  whole  tract.  The  purchaser 
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would  therefore  infer  that  he  was  buying  the  whole.  The  levy  was 
his  notice,  and  it  led  him  to  that  conclusion.  Parol  testimony,  there- 
fore, should  not  have  been  received  to  exempt  a  portion  of  the  pro- 
perty and  thus  curtail  the  levy,  although  it  might  have  been  admitted 
to  show  the  situation  of  the  property.  Parol  evidence  should  have 
been  received  to  show  the  extent  of  the  improvements.  Whart. 
Dig.  499. 

Holstein,  for  the  defendant  in  error. 

The  town  plat  contains  about  twenty-five  acres.  After  the  judg- 
ment was  obtained  against  Carlisle,  he  sold  about  fifteen  lots,  upon 
which  improvements  were  erected  of  the  value  of  from  10,000  to 
15,000  dollars.  No.  32  was  one  of  the  lots  thus  sold.  Parol  evidence 
is  admissible  to  explain  the  extent  of  the  levy.  Here  it  did  not  con- 
tradict the  levy,  and  was  therefore  properly  received.  As  the  levy  con- 
tained the  words  "  adjoining  of"  Georgetown,  it  did  not  embrace  the 
lots  in  the  town.  Those  lots  had  improvements  erected  on  them 
which  were  not  described  in  the  levy ;  while  it  contained  a  descrip- 
tion of  the  improvements  on  lots  that  were  levied  upon.  Swartz  v. 
Moore,  5  Serg.  fy  Rawle  260 ;  Hall  et  al.  v.  Benner,  1  Perms.  Rep. 
402. 

KENNEDY,  J.  (after  stating  the  case)  delivered  the  opinion  of  the 
Court. 

Several  matters  have  been  assigned  for  error,  the  first  of  which  is 
the  exception  taken  to  the  opinion  of  the  court  on  the  admission  of 
evidence.  So  far  as  the  defendant  offered  to  give  evidence  of  the 
instructions  of  the  plaintiff  in  the  execution  to  the  sheriff,  in  regard 
to  making  the  levy  and  the  interest  or  estate  that  he  should  levy  on, 
the  court  decided  in  favour  of  the  plaintiff  by  rejecting  the  evidence; 
and  I  think  very  correctly  too:  but  so  far  as  the  evidence  offered  to 
be  given  tended  to  show  what  property  was  embraced  within  the 
terms  of  the  levy,  the  court  decided  in  favour  of  its  admission  ;  and 
this,  if  there  be  error  in  it,  is  the  only  thing  in  the  opinion  of  the 
court  on  this  point,  that  the  plaintiff  can  complain  of,  because  the 
other  matters  were  ruled  in  his  favour.  Then  with  respect  to  parol 
evidence  being  admissible  for  the  purpose  of  showing  what  was  in- 
cluded within  the  description  contained  in  the  levy,  and  whether  the 
house  and  lot  of  ground  in  question  were  within  it  or  not,  it  seems 
to  me  impossible  that  a  doubt  can  be  entertained  of  its  admissibility. 
It  is  only  by  such  evidence  that  the  locality  of  the  property  described 
in  the  levy  can  be  ascertained  and  identified;  and  as  the  lot  in 
controversy  is  not  specifically  described  in,  or  made  a  part  of  the 
levy,  it  must  be  obvious  that  whether  it  be  actually  embraced  within 
it  or  not,  must  be  determined  by  means  of  parol  evidence.  The  rea- 
sonableness of  this  principle  seemed  to  be  rather  admitted  by  the 
plaintiff's  counsel  in  the  argument;  but  it  was  objected  that,  under 
the  decision  of  the  court  admitting  the  evidence  offered  on  this  point, 
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Other  evidence  was  given  altogether  inadmissible  in  its  character; 
and  that  the  court,  in  their  charge  to  the  jury,  took  notice  of  it  as  if 
it  were  properly  admissible,  and  entitled  to  consideration  by  the  jury 
in  forming  their  verdict.  If  any  such  evidence  were  admitted,  it 
certainly  does  appear  from  the  record  of  the  case  to  have  been  done 
not  through  any  error  or  mistake  of  the  law  on  the  part  of  the  court. 
And  it  cannot  be  that  a  judgment  is  to  be  reversed,  because  evidence, 
not  strictly  admissible  on  the  issue  joined  between  the  parties,  was 
given  by  one  party  without  objection  from  the  other,  and  afterwards 
commented  on  by  the  court  to  the  jury  as  if  it  were  properly  admissi- 
ble. Beside,  this  objection  does  not  appear  to  be  comprehended  in 
any  of  the  errors  assigned.  The  judgment  cannot,  therefore,  be  re- 
versed on  the  first  error  assigned. 

The  second  error  is  an  exception  to  the  charge  delivered  by  the 
court  to  the  jury,  on  certain  points  submitted  by  the  counsel  of  the 
plaintiffs.  So  far  as  questions  of  law  were  involved  in  these  points, 
they  were  correctly  answered.  But  some  of  them  were  clearly  ques- 
tions of  fact,  and  therefore  came  exclusively  within  the  province  of 
the  jury  to  decide  them  according  to  the  evidence  :  as  in  the  third 
point,  where  the  court  was  requested  to  charge  the  jury,  "that  the 
levy  embraced  all  the  interest  of  Carlisle  in  the  tract  of  land  bought 
from  George  Sheakly  which  was  bound  by  the  judgment,  including 
Georgetown."  Now  whether  the  levy  did  embrace  all  the  land 
purchased  by  Carlisle  of  Sheakly  which  was  bound  by  the  judg- 
ment, or  not,  was  certainly  a  matter  of  fact  to  be  decided  by  the  jury 
from  the  evidence  given.  By  comparing  the  description  of  the  land 
contained  in  the  deed  and  thereby  conveyed  from  Sheakly  to  Car- 
lisle, with  the  description  of  the  land  contained  in  the  levy,  I  should 
say  that  they  were  not  the  same  ;  and  whether  either  included  the 
lot  in  question  was  a  fact  which  could  only  be  determined  by  the  aid 
of  parol  evidence,  because  it  is  not  pretended  that  it  is  specifically 
mentioned  or  described  either  in  the  one  or  the  other.  The  court, 
then,  were  not  bound,  and  indeed  could  not,  without  usurping  the 
province  of  the  jury,  give  such  direction  as  was  requested,  in  this 
particular,  to  the  jury. 

The  questions,  whether  the  lot  of  ground  in  contest  was  embraced 
within  the  levy,  or  not,  and  how  far  the  parol  evidence  given  on  the 
trial  was  to  be  regarded  in  deciding  it,  comprehend  every  thing 
involved  in  the  points  submitted  by  the  plaintiff's  counsel  to  be 
answered  by  the  court.  It  being  admitted  on  the  trial  that  the  land 
in  dispute  was  one  of  the  lots  of  Georgetown,  No.  32  in  the  plan  of 
the  town,  and  that  it  was  not  disposed  of  by  Sheakly  prior  to  his 
conveyance  to  Carlisle,  nor  reserved  by  Sheakly  in  his  deed  ;  it  was 
therefore  contended  by  the  plaintiff's  counsel,  that  it  was  necessarily 
embraced  in  the  sheriff's  levy;  because,  as  is  alleged,  the  levy  ex- 
pressly describes  the  land  taken  in  execution  as  being  "  the  same 
piece  and  tract  of  land  on  which  Georgetown  is  situated."  If  this 
were  really  so  without  more,  the  conclusion  contended  for  by  the 
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plaintiff's  counsel,  would  perhaps  be  more  plausible.  But  it  seems 
to  me  that  the  description  in  the  levy  is  susceptible  of  a  different 
construction,  and  that  it  may  as  well  be  read  in  such  a  way  as  to 
exclude  the  lots  of  the  town  altogether,  as  to  give  it  I  he  meaning 
contended  for  by  the  plaintiff's  counsel,  only  so  far  as  the  lots  of 
the  town  are  specifically  called  for,  which  seems  to  be  the  case  in 
respect  to  the  lot  No.  46,  on  which  the  farm  house  stands,  and  lot 
No.  22,  on  which  the  grist  mill  is  erected. 

In  order  to  render  the  words  of  the  levy  intelligible  and  to  make 
sense  of  them,  they  must  undergo  some  change.     The  words  of  the 
levy  are,  "  all  the  right,  title  and  interest  of  the  defendant  of,  in  and 
to  eighty  acres  of  land,  more  or  less,  situated  in  Sandy  Creek  town- 
ship, adjoining  of  and  the  same  piece  and  tract  of  land  on  which 
Georgetown  is  situated,  &c."     Now  the  words,  "  adjoining  of  and 
the  same  piece,  &c.,"  are  unmeaning,  or  rather  perhaps  involve  a 
contradiction ;  because  to  say  that  a  piece  or  tract  of  land  is  the  same 
land  that  it  adjoins,  is  absurd  and  cannot  be;  yet  this  would  seem  to 
be  the  literal  meaning  of  the  words  used  in  this  part  of  the  levy,  if 
they  can  be  said  to  mean  any  thing  at  all.    It  may  be  fair,  however, 
notwithstanding  this  apparent  absurdity,  to  presume  that  something 
rational  was  intended  by  the  introduction  of  them.     But  in  order  to 
get  at  that  intention,  it  is  necessary  to  change  the  form  of  them  and 
either  to  supply  something  that  is  wanting,  or  otherwise  to  remove 
what  may  seem  to  have  been  introduced  unnecessarily,  through  want 
of  capacity  perhaps  to  put  the  matter  in  writing  in  intelligible  form. 
By  striking  out  the  copulative  "and"  between  the  words  "adjoining 
of"  and  the  word  "  same,"  the  description  becomes  at  once  not  only 
perfectly  intelligible  but  sensible;  and  will  then  read  thus:  "all 
the  right,  &c.  of  the  defendant  of,  in  and  to  eighty  acres  of  land, 
&c.  adjoining  of  the  same  piece  and  tract  of  land  on  which  George- 
town is  situated."     It  is  easy  to  imagine  that  the  \vord  "and"  may 
have  been  inserted  here  inadvertently  or  ignorantly ;  but  it  is  utterly 
impossible  to  supply  any  words  that  are  wanting  that  would  make 
sense  by  retaining  the  particle  "and,"  and  at  the  same  time  fulfil  or 
meet  with  certainty  the  intention  of  the  sheriff  when  he  committed 
the  levy  to  writing.    If  the  word  "and"  be  rejected  as  surplusage,  the 
town  lots  will  necessarily  be  excluded  from  the  levy,  with  the  ex- 
ception of  those  whereon  the  frame  house  and  grist  mill  are  erected, 
which  are  particularly  called  for  in  the  close  of  it.     The  only  objec- 
tion I  see  to  this  form  of  rendering  the  language  of  the  levy  is,  that 
the  natural  import  or  meaning  of  the  words,  "  the  same  piece  or 
tract  of  land  on  which  Georgetown  is  situated,"  must  be  the  same 
with  the  one  hundred  acres  conveyed  by  Sheakly  to  Carlisle;  and 
hence  the  levy  would  exclude  all  the  land  to  which  it  appears  Car- 
lisle had  at  that  time  any  claim  there,  and  consequently  might 
render  it  entirely  inoperative.     To  this,  however,  I  think  it  might 
be  answered,  without  doing  much  violence  to  the  true  import  of 
these  words,  if  it  should  be  found  necessary  in  order  to  avoid  such 
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a  result,  that  they  ought  to  be  confined  to  mean  merely  the  ground 
plat  of  the  town,  and  not  the  tract  of  land  itself  as  it  was  before  the 
town  was  laid  out  and  taken  from  it.  But  as  this  construction  of 
the  levy  does  not  seem  to  be  necessary  in  order  to  support  the  charge 
of  the  court  below  to  the  jury,  in  answer  to  the  points  submitted  by 
the  plaintiff's  counsel,  I  do  not  wish  to  be  understood  as  deciding 
positively  in  favour  of  it.  For  I  am  satisfied  that  the  circumstances 
given  in  evidence,  when  taken  in  connection  with  any  rational  con- 
struction that  can  be  put  on  the  levy,  are  amply  sufficient  to  show 
beyond  all  doubt,  that  the  lot  of  ground  in  question,  as  well  as  all 
(he  town  lots  sold  by  Carlisle  and  improved  by  the  erection  of  build- 
ing thereon  before  the  levy  was  made,  were  not  intended  and  cannot 
be  considered  as  embraced  within  it.  The  terms  of  ihe  levy  seem 
to  be  completely  satisfied,  by  giving  to  it  all  the  unimproved  lots 
retained  by  Carlisle  and  enclosed  within  his  fields  and  occupied  as 
part  of  his  farm,  together  with  the  lots  on  which  the  dwellinghouse 
and  mill  stand,  with  the  out  buildings  used  as  appurtenant  thereto. 
The  purchaser  will  thus  obtain  the  full  quantity  of  land  called  for  by 
the  terms  of  the  levy,  and  perhaps  more,  as  well  as  all  the  buildings 
and  improvements  to  which  there  is  the  slightest  reference  in  it. 
The  circumstance  of  the  frame  house  and  grist  mill  being  particu- 
larly specified  in  the  levy,  without  naming  any  other  building  what- 
ever, is  powerful  evidence  to  show  that  houses  and  buildings  separate 
and  distinct  from  them  were  not  intended  to  be  included  within  it. 
The  maxim  expressio  unius  est  exclusio  alterius  applies  with  full  force 
here.  From  the  parol  evidence  given  on  the  trial,  it  appeared  that 
as  many  as  seven  or  eight  of  the  town  lots  embraced  within  the  deed 
of  conveyance  from  Sheakly  to  Carlisle,  had  been  disposed  of  by  the 
latter,  upon  which  valuable  dwellinghouses  and  other  buildings 
were  erected  at  the  time  of  the  levy;  yet  all  these  may  be  claimed 
by  the  plaintiff  under  his  purchase  at  the  sheriff's  sale  with  as 
much  propriety  as  the  house  and  lot  in  question.  This  evidence, 
taken  in  connection  with  the  terms  of  the  levy,  was  even  more  than 
sufficient  to  satisfy  any  reasonable  mind,  that  the  lots  thus  improved 
were  not  included  in  the  levy,  and  that  the  plaintiff,  under  his  pur- 
chase at  sheriff's  sale,  could  have  no  right  to  them  either  in  law  or 
equity. 

As  iffcp there  was  no  attempt  on  the  part  of  the  plaintiff  to  con- 
trovert the  truth  of  this  parol  evidence,  the  court  below  were  war- 
ranted in  telling  the  jury  that  the  plaintiff  could  not  recover;  and 
this  disposes  of  the  third  and  last  error  assigned. 

Judgment  affirmed. 
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Huidekoper  against  Cotton. 

A  rule  to  take  depositions  may  be  entered  in  the  court  below  while  the  cause 
is  pending  in  the  supreme  court  on  a  writ  of  error. 

In  an  action  for  a  malicious  prosecution,  one  of  the  grand  jurors  who  returned 
a  bill  of  indictment  "  ignoramus,"  is  a  competent  witness  to  prove  who  the  pro- 
secutor was. 

Notes  of  testimony,  upon  which  a  warrant  was  grounded,  cannot  be  read  to 
establish  probable  cause  for  issuing  it,  when  the  witnesses  are  alive  and  within 
the  jurisdiction  of  the  court. 

A  judgment  is  not  erroneous  because  the  verdict  on  which  it  was  rendered 
was  delivered  on  Sunday. 

ERROR  to  the  common  pleas  of  Warren  county. 

This  was  an  action  for  a  malicious  prosecution  by  James  Cot- 
ton against  H.  I.  Huidekoper.  Cotton  had  been  indicted  for  an 
assault  and  battery  with  intent  to  kill  Huidekoper,  and  the  grand 
jury  returned  the  bill  "  ignoramus,"  and  this  suit  was  instituted. 
The  cause  had  been  once  tried  before,  and  was  removed  to  the  su- 
preme court  by  writ  of  error:  while  there  pending,  the  plaintiff  below 
entered  a  rule  to  take  depositions,  to  be  read  in  the  event  that  the 
judgment  should  be  reversed  and  a  venire  de  novo  awarded.  The 
depositions  were  objected  to  on  this  trial,  on  the  ground  that  when 
the  rule  was  entered  in  the  court  below,  the  cause  was  not  pending 
there;  but  the  court  (Shippen,  president)  overruled  the  objection. 
The  plaintiff  offered  a  grand  juror  as  a  witness  to  prove  that  Huide- 
koper was  the  prosecutor  of  the  indictment ;  the  competency  of  the 
witness  was  objected  to  on  the  ground  of  the  capacity  in  which  he 
received  the  information  that  he  was  called  to  testify  to ;  but  this 
objection  was  also  overruled,  and  the  witness  was  sworn.  The  de- 
fendant offered  in  evidence  the  notes  of  the  testimony  of  witnesses, 
taken  by  the  magistrate  who  issued  the  warrant,  to  establish  proba- 
ble cause  for  the  prosecution  ;  this  evidence  was  objected  to  as  in- 
competent, the  witnesses  themselves  being  alive  and  within  the 
jurisdiction  of  the  court ;  this  offer  of  evidence  was  rejected.  The 
trial  closed  on  Saturday,  the  jury  rendered  their  verdict  on  Sunday 
morning,  and  the  judgment  was  entered  on  Monday.  This  was 
assigned  for  error,  and  also  the  rejection  and  receiving  the  evidence 
as  stated. 

Galbreath,  for  plaintiff  in  error. 
Thompson,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  was  an  action  for  a  malicious  prosecution.    An 
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indictment  had  been  presented  against  Cotton,  on  a  charge  of  shoot- 
ing at  Huidekoper  with  a  rifle  with  intent  to  kill  him,  and  wounding 
his  horse.  The  grand  jury  returned  the  hill  "ignoramus,"  and  Cotton 
instituted  this  suit.  It  was  removed  to  this  court  once  hefore,  and  a 
venire  de  novo  awarded.  During  the  time  that  the  record  was  in  this 
court,  the  plaintiff  below  entered  in  the  common  pleas  a  rule  to  take 
depositions,  &c.,  to  be  used  if  the^  cause  should  be  tried  again  on  a 
venire,  and  took  sundry  depositions  in  pursuance  of  this :  these  depo- 
sitions were  objected  lo,  because  the  rule  was  entered  in  the  common 
pleas,  while  the  record  was  in  the  supreme  court.  They  were  ad- 
mitted, and  exception  taken.  This  bill  of  exceptions  ought  not  lo 
have  been  taken  in  the  court  below,  nor  have  been  brought  here. 
The  act  of  the  26th  of  March  1827  provides  expressly  for  entering  a 
rule  and  taking  depositions  in  such  a  case.  It  is  a  good  and  conve- 
nient law.  The  action  remains  slated  on  the  docket,  and  it  was 
wise  to  provide  that  a  person  should  have  the  power  of  perpetuating 
his  testimony,  while  his  cause  was  pending  any  where. 

The  depositions  of  the  foreman  and  some  of  the  grand  jurors  were 
offered  to  prove  who  was  the  prosecutor.  The  court  admitted  the 
testimony,  rejecting  such  parts  as  staled  the  opinion  of  the  witnesses. 
This  was  objected  to,  as  being  contrary  to  the  oath  of  the  grand  juror 
and  the  policy  of  the  law.  The  court  overruled  the  objection,  and 
another  bill  of  exceptions  was  sealed.  That  part  of  the  grand  juror's 
oath,  "the  commonwealth's  counsel,  your  fellows',  and  your  own, 
you  shall  keep  secret,"  has  been  the  subject  of  much  observation  and 
some  misconstruction.  It  was  framed  in  another  country,  and  dur- 
ing a  state  of  society  different  from  that  in  which  we  live.  A  pow- 
erful and  disorderly  baron  once  came  with  his  armed  followers  and 
took  the  judges  off  the  bench  in  York,  and  kept  them  prisoners  in  his 
castle  some  weeks.  In  such  times  it  might  have  been  dangerous  to 
a  witness  to  have  it  known  that  he  gave  evidence  before  a  grand 
jury  against  such  a  chieftain.  Bills  of  indictment  are  sent  to  a  grand 
jury,  and  presentments  are  made  by  them,  before  the  culprit  is  ar- 
rested, and  they  are  not  permitted  to  give  information  of  this,  so  that 
the  accused  may  escape.  It  is  not  allowed  that  they  should  disclose 
who  agreed  to  find  the  bill,  and  who  did  not  agree.  I  shall  not  un- 
dertake to  specify  every  matter  which  is  embraced  by  these  words. 
That  part  of  the  oath,  us  well  as  the  whole  of  the  proceeding,  was 
intended  to  punish  the  guilty,  without  risk  to  those  who,  in  perform- 
ance of  their  duty,  took  a  part  in  the  proceeding;  but  it  never  was 
intended  to  punish  the  innocent  or  obstruct  the  course  of  justice. 
So  far  from  being  the  policy  of  our  law  that  a  prosecutor,  however 
groundless  the  charge,  should  escape;  directly  the  reverse  is  provided 
for:  by  an  old  act  of  assembly  it  is  enacted,  that  "no  person  shall 
be  obliged  to  answer  to  any  indictment  or  presentment  unless  the 
prosecutor's  name  be  indorsed  ;"  and  so  far  is  our  law  from  forbid- 
ding the  grand  jury  from  disclosing  the  name  of  the  prosecutor,  that 
it  is  provided  by  the  act  of  the  8th  of  December  1804,  that  in  all 
in. — H 
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indictments,  cases  of  felony  excepted,  the  grand  jury,  when  they 
return  a  bill  "  ignoramus,"  shall  decide  whether  the  county  or  the 
prosecutor  shall  pay  the  costs  ;  and  if  they  return  that  the  prosecutor 
is  to  pay  the  costs,  they  shall  name  who  is  the  prosecutor.  It  would 
seem  then  impossible  to  decide  that,  to  be  against  the  oath  of  a  grand 
juror,  or  against  the  policy  of  the  law,  which  is,  by  enactment  of  the 
legislature,  a  part  of  the  duty  of  the  grand  jury. 

In  England  also  a  grand  juror  may  be  examined  to  prove  who  was 
the  prosecutor.  Selwyn's  JV*.  P.  (by  Wheaton)  815. 

At  the  time  when  Cotton  was  first  arrested  and  bound  over,  several 
witnesses  were  examined  in  addition  to  the  oath  of  Mr  Huidekoper. 
Notes  of  their  testimony  were  taken,  and  of  the  cross-examination  : 
it  was  proved  that  these  notes  were  taken  as  the  testimony  was  given, 
and  the  defendant's  counsel  offered  to  read  them,  to  show  probable 
cause;  they  were  objected  to,  overruled,  and  exception  taken. 

The  witnesses  were  in  full  life  and  within  reach  of  the  process  of 
the  court,  and  had  not  been  subpoenaed  to  attend. 

It  is  then  no  more  nor  less  than  examining  a  man  atone  court,  and 
at  a  subsequent  hearing  calling,  not  the  same  man  and  swearing 
him,  but  calling  a  by-slander  to  prove  what  was  before  sworn.  Bui 
there  was  another  and  fatal  objection:  the  paper  offered  did  not  pur- 
port to  be  the  words  of  any  witness;  it  consisted  of  abbreviations  and 
short  abstracts  of  sentences;  prepositions,  adverbs  and  conjunctions 
generally  omitted  ;  impersonal  verbs  much  used  ;  verbs  without  any 
nominative,  and  nouns  without,  verbs ;  in  short,  though  correct  as 
notes,  from  which  the  writer  might  refresh  his  memory  and  give  a 
correct  statement  of  what  the  witness  said,  yet,  taken  as  written,  it 
was  uncertain,  and  much  of  it  totally  unintelligible  to  a  stranger. 
The  notes  of  testimony  is  an  expression  which  is  applied  to  very  dif- 
ferent matters.  In  our  ordinary  trials,  the  witness,  after  uttering  a 
sentence,  is  silent  until  it  is  written  down,  and  then  proceeds  with 
another  sentence.  What  is  thus  written,  is  often  the  very  words  of 
the  witness,  and  is  more  like  a  deposition  than  notes ;  though  it  is 
called  the  notes  of  the  testimony,  and  when  written  by  careful  coun- 
sel, and  properly  sworn  to,  has  been  received  to  prove  what  was  said 
by  a  witness  who  is  dead  or  gone  out  of  the  jurisdiction  of  the  court. 
What  was  offered  in  the  present  case  was  a  different  matter — an  ab- 
stract of  each  sentence;  and  though  perfectly  intelligible  to  the  wit- 
ness and  to  him  who  wrote  it  at  the  time,  it  was  not  so  to  any  other 
person.  These  notes  might  have  enabled  the  writer,  by  recurring 
to  them,  to  have  given  a  pretty  full  and  correct  account  of  what  the 
witness  swore;  but  the  writer  was  not  offered  as  a  witness  for  this 
purpose,  and  the  notes  were  rightly  rejected. 

The  next  bill  of  exceptions  was  to  the  overruling  some  notes  of- 
fered for  another  purpose — and  no  error  in  it. 

The  last  error  assigned  does  not  in  fact  appear  on  the  record ;  but 
the  judge  has  stated  the  fact,  that  it  may  receive  the  consideration 
of  this  court.  The  jury  was  sworn  on  Thursday  ;  the  trial  continued 
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until  Saturday  after  dark,  when  the  jury  retired  to  make  up  their 
verdict.  They  did  not  agree  for  some  time;  and  the  verdict  was 
given  in  about,  five  o'clock  on  Sunday  morning.  The  judgment  on 
that  verdict  was  rendered  on  Monday.  It  is  contended  that  all  is 
erroneous  or  void  because  the  verdict  was  given  in  on  Sunday. 

I  can  say  for  myself,  and  I  believe  for  the  whole  court,  that  we 
should  be  very  unwilling  to  sanction  any  violation  of  the  Sabbath. 
After  the  charge  of  the  court,  a  jury  cannot  separate.    The  objection 
goes  to  a  great  length :  if  it  is  unlawful  or  sinful  to  deliver  the  verdict 
to  the  prothonotary,  verbally,  after  Sunday  has  commenced,  I  must 
suppose  it  would  be  equally  unlawful  to  write  and  seal  it  up  to  be 
delivered  on  Monday;  nay,  to  deliberate  upon  and  discuss  it  after 
Sunday  had  commenced.     In  some  districts  the  practice  of  sealing 
up  a  verdict  and  delivering  it  in  court  is  general,  in  some  it  is  not 
usual,  and  is  not  known  to  the  common  law.    Now  whether  it  would 
be  less  sinful,  in  fact  and  in  its  consequences,  to  keep  a  jury  from 
Saturday  night  until  Monday  morning  locked  up  without  food ;  or  to 
permit  them  to  give  a  verdict,  go  home  and  attend  public  worship,  I 
leave  to  casuists  to  discuss.    However  strange  it  may  seem,  it  is  cer- 
tainly true,  that  Christians,  for  some  centuries,  kept  their  courts  open 
on  Sundays;  and  this  in  opposition  to  their  heathen  neighbours,  who 
abstained  from  holding  court  on  days  appropriated  to  certain  religious 
ceremonies  in  honour  of  their  deities,  and  who  also  had  certain  un- 
lucky days— -fasti  el  infasti.     At  length  decrees  of  councils  of  the 
church,  and  of  the  emperors  and  governments,  forbade  holding  courts 
on  Sunday;  but  they  went  fuither,  and  included  many  other  days 
— Lent  and  other  fasts  of  the  Catholic  church,  Christmas,  Easter, 
and  several  days  before  and  after.     These  were  many  of  them  esta- 
blished by  the  civil  authority  in  England,  but  were  never  part  of  the 
law  in  this  state.     Every  denomination  of  Christians  in  our  country 
has  its  own  regulations  for  its  own  members  ;  but  we  have  no  gene- 
ral ecclesiastical  law,  and  our  courts  have  no  power  in  such  matters, 
except  what  is  expressly  given  by  legislative  enactments.     Our 
legislature  in  1705  enacted,  that  "no  person,  on  the  first  day  of  the 
week,  shall  serve  or  execute,  or  cause  to  be  served  or  executed,  any 
writ,  precept,  warrant,  order,  judgment  or  decree,  except  in  cases  of 
treason,  felony  or  breach  of  the  peace ;"  and  declares  such  service 
void,  and  the  person  serving  it  liable  to  an  action,  as  though  he  had 
acted  without  writ,  warrant,  order,  judgment  or  decree. 

In  point  of  fact,  I  remember  cases  in  the  common  pleas  and  in 
the  circuit  courts,  between  1798  and  1809,  in  which  the  jury  charged 
and  sent  to  deliberate  on  Saturday,  did  not  agree  until  after  twelve 
o'clock  on  Saturday  night,  and  in  some  instances  until  late  in  the 
forenoon  of  Sunday.  In  some  of  those  cases  writs  of  error  were 
taken,  and  in  some  appeal :  so  far  as  I  know,  the  present  objection 
has  not  been  taken  in  our  courts  before. 

I  have  heard  of  courts  sitting  and  counsel  arguing  causes  on  Sun- 
day. I  never  saw  it,  and  I  would  not  do  it. 
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But  as  I  saicl,  we  have  no  power  in  the  matter  but  what  the  legis- 
lature have  given  us :  we  may  have  our  opinion  of  what  religion 
permits  or  forbids  ;  as  judges  we  can  only  say,  that  is  void  which  the 
legislature  has  declared  void.  No  law  forbids  the  receiving  of  a 
verdict  as  this  was  received,  and  usage  sanctions  it. 

Judgment  affirmed. 


Campbell  against  Shrum. 

The  purchase  of  a  tract  of  land  by  agreement  under  seal,  "  subject  to  the  pay- 
ment of  the  purchase  money  and  interest"  due  to  a  third  person,  is  a  covenant 
by  the  vendee  to  pay  such  purchase  money  and  interest,  upon  which  an  action 
may  be  maintained  in  the  name  of  the  vendor  for  the  use  of  him  to  whom  it  is 
due. 

A  subsisting  mortgage  on  the  land  by  the  vendor,  to  secure  that  purchase 
money  which  the  vendee  had  thus  covenanted  to  pay,  would  not  prejudice  the 
title  tendered  by  the  vendor  to  the  vendee  before  suit  brought. 

A  notice  to  take  depositions,  is  rightly  served  by  leaving  a  copy  of  it  at  the 
dwellinghouse  of  the  party  with  his  son. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

This  was  an  action  of  covenant  by  Henry  Shrum  for  the  use  of 
Thomas  Astley  against  Robert  Campbell.  On  the  2d  of  January 
1805,  Thomas  Astley  and  James  Gibson  sold,  by  articles  of  agree- 
ment, a  tract  of  land  to  Henry  Shrum,  the  plaintiff.  On  the  27th 
of  September  1814,  Henry  Shrum  entered  into  an  agreement,  under 
seal,  with  Robert  Campbell,  to  convey  to  him  the  same  land,  in  con- 
sideration of  the  sum  of  341  dollars  and  75  cents,  "subject  to  the 
payment  of  all  the  purchase  money  and  interest,  now  due  on  an  arti- 
cle of  agreement  between  Thomas  Aslley  and  James  Gibson  of  the 
one  part,  and  the  said  Shrum  of  the  other  part,  dated  the  2d  of  Janu- 
ary 1805."  On  the  1st  of  August.  1821,  Shrum  executed  a  mort- 
gage to  Gibson  to  secure  the  balance  due  on  his  purchase.  Campbell 
being  in  possession  under  his  purchase,  Shrum  procured  the  legal 
title  from  Astley,  who  was  invested  with  Gibson's  interest,  and  made 
a  tender  of  it  to  him,  and  demanded  the  payment,  of  the  money  due 
to  Astley,  which  Campbell  refused  to  pay,  and  this  action  of  cove- 
nant was  brought  to  compel  the  payment.  The  defendant  pleaded 
non  estfactum  and  covenants  performed.  On  the  trial  ihe  plaintiff 
offered  in  evidence  a  deposition,  taken  upon  a  notice,  a  copy  of  which 
had  been  left  at  the  defendant's  house  with  his  son.  It  was  objected 
to  on  the  ground  that  that  was  not  a  good  service  of  notice.  The 
objection  was  overruled  and  exception  taken.  The  defendant  relied 
upon  these  positions  as  constituting  his  defence  :  that  the  plaintiff 
was  guilty  of  laches  and  was  too  late  in  endeavouring  to  enforce  the 
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contract ;  that  the  mortgage  to  Gibson  was  an  incunrvbrance  on  the 
land ;  that  he  had  entered  into  no  covenant  such  as  was  set  out  in 
the  plaintiff's  declaration ;  that  the  clause  in  the  agreement  on  which 
the  plaintiff  rested  his  claim  to  recover  was  not  a  covenant  by  the 
defendant,  but  a  condition,  which  could  only  be  enforced  by  a  pro- 
ceeding in  rem. 

The  court  below  (Shaler,  president)  ruled  all  the  points  against 
the  defendant. 

The  jury  rendered  a  verdict  for  2446  dollars  and  65  cents  damages, 
in  favour  of  Shrum,  to  be  released  by  the  payment  by  Campbell  of 
the  purchase  money  to  Astley  in  one  year,  or  by  Campbell  otherwise 
fulfilling  the  contract  between  Shrum,  and  Astley  and  Gibson;  but 
no  execution  to  issue  until  satisfaction  was  entered  on  the  mortgage: 
the  deed  from  Shrum  to  Campbell  to  be  left  in  court  to  be  taken  out 
by  Campbell  upon  his  payment  of  the  damages  or  performance  of 
his  contract. 

Fetterman,  for  the  plaintiff  in  error. 

An  action  of  covenant  will  not  lie  to  enforce  the  payment  of  the 
purchase  money  due  to  Astley  and  Gibson.  An  action  of  ejectment 
would  have  been  the  proper  remedy.  Then  as  to  the  first  error  as- 
signed, we  contend  the  deed  from  Nicholson  to  Cramond  and  others 
should  not  have  been  admitted  in  evidence ;  because  no  title  was 
shown  in  Nicholson,  the  grantor.  Lessee  of  Peters  et  al.  v.  Condron 
et  al.,  2  Serg.  fy  Rawle  80 ;  Hoak  et  al.  v.  Long,  10  Serg.  fy  Rawle 
1.  Nor  should  the  agreement  between  Shrum  and  Campbell  have 
been  received  in  evidence.  And  here  arises  the  principal  point  to 
be  determined  in  this  case:  whether  the  article  of  agreement  con- 
tained such  a  covenant  as  the  one  declared  on  by  the  plaintiff  be- 
low 1  There  is  an  express  covenant  in  the  agreement  to  pay  Shrum 
341  dollars.  This  express  covenant  negatives  any  implied  covenant. 
But  there  is  no  covenant  to  pay  the  purchase  money  to  Astley  and 
Gibson.  It  is  true,  that  Campbell  bought  subject  to  that  payment. 
But  if  he  did  not  pay  Astley  and  Gibson,  the  remedy  was  in  their 
hands.  They  could  maintain  ejectment  to  compel  payment.  The 
assignment  of  a  lease,  which  is  a  case  analogous,  constitutes  no 
covenant.  Salisbury  v.  Phillips  et  al.,  10  Johns.  57.  The  case  of 
Beach  v.  Morris,  12  Serg.  fy  Rawle  16,  was  one  in  which  the  vendor 
brought  an  action  of  debt  against  the  purchaser  from  the  vendee, 
who  had  contracted  with  the  vendee  to  pay  the  instalments.  A 
proviso  does  not  make  a  covenant.  2  Mod.  36.  Nor  will  an  action 
of  covenant  lie  upon  the  proviso  in  a  mortgage  deed.  Drummond's 
Administrators  v.  Richards,  2  Munf.  327;  Bristoe  v.  Knipe,  Yelv.  206; 
Waldo  v.  Hall,  14  Mass.  486;  Wheeler  and  wife  v.  Walker,  2  Cond. 
Rep.  199.  Suppose  Campbell  a  purchaser  at.  sheriff's  sale,  on  a 
judgment,  against  Shrum,  would  his  case  be  different?  Chahoon  et 
al.  v.  Hollenback,  16  Serg.  #  Rawle  425.  The  depositions  referred 
to  in  the  third  error  should  have  been  rejected.  There  was  no  legal 
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notice  to  the  son  of  Campbell.  By  the  thirty-eighth  rule  of  the  court 
of  common  pleas,  it  is  ordered  that  notice  is  to  be  given  to  the  party 
in  person,  or,  in  his  absence,  to  be  left  with  some  of  his  family  at  his 
dwellinghouse.  Here  it  does  not  appear  that  the  service  was  at  the 
dwellinghouse. (a)  It  has  been  held  that  service  on  an  attorney  is 
not  good,  where  a  rule  of  court  requires  it  to  be  on  the  party  himself. 
Nash  et  al.  v.  Gilkison  et  al.,  5  Serg.  $•  Raicle  352.  Nor  is  notice 
on  a  party's  wife  sufficient,  if  she  has  not  acted  in  the  business. 
Bauman  and  wife  v.  Zinn  et  al.,  3  Yeates  157.  At  our  bar  we  have 
always  been  in  the  practice  of  objecting  to  the  notice  at  the  time  of 
the  trial.  In  this  case  the  trial  took  place  in  ten  or  eleven  days  after 
the  depositions  were  filed,  so  that  but  a  short  period  intervened ;  and 
we  cannot  be  charged  with  having  taken  the  other  parly  by  surprise. 
The  bill  of  exceptions  was  shown  to  the  opposite  counsel.  In  the 
case  of  a  rule  and  notice  to  take  special  bail,  if  the  defendant  be 
absent,  the  notice  must  be  left  at  his  house  in  the  presence  of  a 
member  of  his  family.  This  is  the  general  rule;  and  we  are  not  to 
travel  out  of  it  and  conjecture  the  manner  of  service.  In  a  case  in 
Washington  county,  a  deposition  was,  on  the  second  trial  of  the 
cause,  found  to  have  been  taken  by  one  of  the  attorneys.  The  court 
below  decided  it  to  be  inadmissible;  and  this  court  confirmed  the 
decision.  Let  the  fact,  however,  be  taken  to  be  as  it  was  proved  at 
the  trial.  The  fourth  and  sixth  errors  were  considered  together. 
The  effect  of  the  mortgage  to  Astley  for  the  purchase  money,  was 
still  existing  when  the  deed  was  tendered.  It  was  for  more  than 
the  amount  of  the  purchase  money  claimed  of  Campbell  by  Shrum. 
On  this  mortgage  Astley  might  sell  the  land.  Where  there  are 
incumbrances  upon  the  land,  the  vendee  has  a  defence  pro  tanto,  or 
to  the  full  amount.  Huber  v.  Burke,  11  Serg.  fy  Raicle  238;  Poke 
et  al.  v.  Kelly,  Assignee  of  Case,  13  Serg.  <$•  Rawle  165.  With  re- 
spect 1.0  the  fifth  error  assigned,  we  contend  that  Campbell  could 
rescind  the  contract,  under  the  lapse  of  time  and  all  the  peculiar 
circumstances  of  the  case,  although  he  had  not  tendered  the  pur- 
chase money.  The  right  of  relinquishment  is  not  affected  by  taking 
possession.  Bank  of  Columbia  v.  Hagner,  1  Peters's  S.  C.  Rep.  468. 
The  vendee  may  disaffirm  and  recover  back  (he  money  he  has  paid, 
if  the  vendor  be  unable  to  make  tide.  Judson  v.  Wass,  11  Johns. 
525 ;  Benedict  v.  Lynch,  1  Johns.  Cha.  370 ;  Ballard  v.  Walker,  3 
Johns.  Ca.  60.  Interest  was  not  recoverable.  Fasholt  v.  Reed,  16 
Serg.  <£•  Rawle  266  ;  Dunlop  et  al.  «.  Hepburn  et  al.,  1  Wheat.  202. 
The  court  charged,  that  at  law  Shrum  could  not  recover.  So  far 
the  charge  was  right;  but  it  was  error  to  assume  the  exercise  of 
chancery  powers  through  the  jury. 

Burke  and  Forward,  for  the  defendant  in  error,  were  directed  by 

(a)     On  referring  to  the  notes  of  the  trial,  it  appeared  that  the  service  was  at  the 
dwellinghouse. 
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the  court  to  confine  their  remarks  to  the  point  relating  to  service  of 
the  notice  to  take  ihe  depositions  of  John  B.  Wallace  and  others. 

The  record  does  not  show  that  the  notice  was  left  at  the  dwelling- 
house  of  Campbell ;  but  such  was  the  fact,  and  so  it  was  proved  on 
the  trial.  The  depositions  were  on  file  for  a  length  of  time.  Why 
were  they  not  objected  to  at  an  earlier  period  1  The  court  below 
very  properly  has  a  good  deal  of  latitude  in  admitting  papers  in  evi- 
dence. This  latitude  should  not  be  infringed  upon  in  the  present 
case.  The  objection  should  have  been  sooner  made.  Carpenter  v. 
Groff,  5  Serg.  $•  Rawle  162. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Ten  error?,  in  relation  to  matters  of  evidence  and 
the  charge  of  the  court  below,  have  been  assigned  in  this  court. 
Several  of  them  having  been  waived  in  the  argument  here,  I  shall 
confine  myself  to  such  as  the  plaintiff  in  error  has  urged  as  material. 

The  main  question  is,  whether  the  words  of  the  articles  of  the 
27th  of  September  1814,  between  Shrum,  the  plaintiff  below,  and 
Campbell  the  defendant,  constitute  a  covenant  on  the  part  of  Camp- 
bell to  pay  the  arrears  of  purchase  money  and  interest  due  by  Shrum 
to  Astley  and  Gibson,  under  the  agreement  made  between  them  on  the 
2d  of  January  1805.  By  the  agreement  of  the  27th  of  September 
1814,  Shrum  agrees  to  grant  and  convey  to  Campbell,  his  heirs  and 
assigns,  the  tract  of  land  "under  and  subject  to  the  payment  of  all 
the  purchase  money  and  interest  now  due  on  an  article  of  agree- 
ment between  Thomas  Astley  and  James  Gibson  of  the  one  part, 
and  the  said  Henry  [Shrum]  of  the  other  part,  dated  the  2d  of 
January  1805  ;"  after  which  follows  a  covenant  by  Campbell  to  pay 
Shrum  341  dollars  and  75  cents. 

No  particular  form  of  words  is  necessary  to  constitute  a  covenant. 
Whatever  shows  the  intent  of  the  parties  to  bind  themselves  to  a 
performance  of  the  thing  stipulated,  may  be  deemed  a  covenant, 
without  regard  to  the  form  of  expression  made  use  of.  Express  cove- 
nants may  be  created  by  words  which  at  first  view  might  appear  to 
operate  rather  as  conditions,  qualifications,  or  defeasances  of  cove- 
nants. Thus  an  office  was  conveyed  by  the  plaintiff  to  the  defend- 
ant, provided  that  out  of  the  profits  he  should  pay  the  plaintiff  500 
pounds  :  it  was  held  that  the  proviso  was  in  nature  of  a  covenant, 
and  not  by  way  of  condition  or  defeasance,  and  covenant  would  lie. 
Clapham  «.  Moyle,  3  Scdk.  108;  1  Lev.  155.  So  where  a  lease  was 
made  to  B  for  life,  with  a  proviso  that  if  the  lessee  should  die  within 
the  term  of  forty  years,  the  executors  of  the  lessee  should  have  it  for 
so  many  of  the  years  as  should  amount  to  the  number  of  forty  to  be 
computed  from  the  date  of  the  lease:  this  proviso  was  held  only  to 
amount  to  a  covenant.  Parker  v.  Gravener,  2  Dy.  150;  And.  19  ; 
1  Co.  155,  a.  A  case  more  nearly  resembling  the  present,  is  the 
following.  A  leased  to  B,  for  years,  on  condition  that  he  should 
acquit  the  lessor  of  ordinary  and  extraordinary  charges,  and  should 
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keep  and  leave  the  houses,  at  the  end  of  the  time,  in  as  good  plight 
as  he  found  them  ;  the  lessee  was  held  liable  to  an  action  of  cove- 
nant for  omitting  to  leave  the  houses  in  good  plight.  2  Bac,  Jib. 
62. (a)  Here  the  principal  consideration  for  Shrum's  agreement  to 
transfer  to  Campbell  was,  that  Campbell  should  discharge  the  arrears 
due  by  Shrum  for  the  land,  and  relieve  and  exonerate  him  from  his 
liability  therefor.  No  one  that  reads  this  clause  can  doubt  that  the 
understanding  of  the  parties  was,  that  Campbell  agreed  to  do  so. 
Without  this  construction,  Shrum  would  have  been  left  to  pay  Ast- 
ley  and  Gibson  in  the  first  instance,  and  afterwards  be  turned  round 
to  recover  upon  the  equitable  claim  for  indemnity  which  he  would 
have  against  Campbell.  Whereas  it  was  intended,  under  the  agree- 
ment, that  Campbell  should  pay  off  these  arrears  forthwith  ;  and  a 
breach  of  the  undertaking  on  his  part  occurred  when  he  omitted  to 
do  so,  for  which  Shrum  could  at  once  bring  his  action.  It  is  no 
answer  on  the  part  of  Campbell  to  say  that  Shrum  had  not  paid 
Astley  and  Gibson,  and  therefore  he  has  not  been  damnified;  this 
action  is  not  founded  on  the  damnification,  but  on  the  breach  of  cove- 
nant. The  amount  of  damages  to  be  recovered  is  another  question; 
but  if  the  plaintiff  tendered  a  clear  title  from  Astley  and  Gibson,  I 
see  no  reason  why  the  whole  arrears  of  purchase  money  and  interest 
may  not  be  fairly  recovered ;  and  the  present  verdict  is  sufficiently 
guarded  to  prevent  injury  to  the  defendant  from  the  lien  of  Astley 
and  Gibson,  or  Astley  alone,  under  the  mortgage. 

It  is  contended  that  Shrum  disabled  himself  from  conveying  a 
title  to  Campbell,  in  compliance  with  the  agreement  in  1814,  by 
giving  a  mortgage  to  Aslley  in  1821,  on  receiving  from  him  a  deed 
for  the  premises.  The  answer  of  the  court  below,  which  seems  a 
satisfactory  one,  was,  that  this  created  no  new  lien;  though  different 
in  form,  it  is  substantially  the  same  with  the  lien  in  favour  of  Ast- 
ley and  Gibson,  under  the  articles  of  agreement  of  January  1805, 
transferred  to  Campbell  and  accepted  by  him,  and  which  he  cov- 
enanted to  discharge.  Under  these  articles  Astley  and  Gibson,  not 
having  parted  with  the  legal  title,  had  a  lien  for  the  arrears  of  the 
purchase  money  affecting  the  land  in  the  hands  of  Shrum  and  in 
the  hands  of  Campbell  his  assignee.  It  is  said  now,  oil  the  argu- 
ment here,  that  the  mortgage  was  given  for  more  than  was  due  on 
the  articles.  This  is  a  matter  of  fact  which  we  cannot  now  inquire 
into.  If  true,  and  it  would  have  varied  the  principle  of  law,  the 
the  court  below  should  have  been  requested  to  charge  upon  it.  We 
can  only  examine  the  charge  as  it  appears  on  the  record,  and  the 
sum  appears  to  be  considered  the  same  under  the  articles  and  under 
the  mortgage. 

As  to  the  defendant's  right  to  rescind  the  contract  in  the  year 
1827,  I  do  not  perceive  the  slightest  foundation  for  it.  He  went  into 
possession  of  the  land  and  held  it  till  that  period  ;  paid  the  341  dollars 

(a)     See  Burnett  v.  Lynch,  5  Barn,  fy  Cres.  602 ;  Platt  on  COB.  15;  Law  Lib.  7. 
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and  75  cents  to  Shrum;  had  never  called  on  Shrum  or  Astley  for  a 
title,  or  offered,  so  far  as  appears,  to  pay  off  the  arrears  of  purchase 
money  which  in  1814  he  had  agreed  to  discharge.  Before  one  party 
can  rescind  a  contract,  he  is  bound  to  show  that  he  did  all  in  his 
power  to  complete  it,  and  that  the  other  party  is  in  fault.  There  is 
no  proof  of  any  act  done  or  step  taken  by  the  defendant  to  fulfil  his 
contract,  though  he  was  in  the  enjoyment  of  the  rents  and  profits. 
I  concur  with  the  court  below  that  there  is  no  pretext  for  this  claim. 
Nor  is  there  any  reason  for  the  defendant's  exemption  from  the  pay- 
ment of  interest. 

Exception  was  taken  to  the  deposition  of  J.  B.  Wallace,  Esq.  on 
ihe  ground  of  the  insufficiency  of  the  service  of  the  notice.  The 
thirty-eighth  rule  of  the  court  of  common  pleas  of  Alleghany  county, 
requires  notice  to  be  served  by  being  read  and  delivered  to  the  party, 
or,  in  his  absence,  to  some  of  his  family  at  his  dwellinghouse.  The 
evidence  was,  that  the  witness  served  the  rule  on  defendant's  son, 
and  left  him  a  copy  of  the  rule :  that  he  declined  hearing  it  read  and 
showed  him  where  his  father  was  working  in  the  field.  On  this 
proof  it  is  doubtful  whether  the  son  was  at  the  dwellinghouse  :  but 
by  reference  to  the  notes  of  the  evidence  below,  by  consent,  it  ap- 
pears he  was.  The  service  was  therefore  good. 

Judgment  affirmed. 


Taylor  against  Wells. 

The  captain,  who  was  part  owner  of  a  steamboat,  took  flour  on  freight,  and 
also  undertook  to  sell  it ;  and,  after  selling  it,  failed  to  account  for  the  proceeds 
to  the  freighter :  the  owners  are  not  bound  by  his  contract,  in  the  absence  of 
proof  that  he  had  express  authority  from  them,  or  implied  authority  from  the 
usage  of  trade,  to  act  as  factor. 

WRIT  of  error  to  the  court  of  common  pleas  of  Jllleghany  county. 

This  was  an  action  of  assumpsil,  brought  by  George  Wells,  the 
defendant  in  error,  against  the  plaintiffs  in  error,  Linton  Rogers, 
George  W.  Taylor,  impleaded  with  Hiram  Kauntz,  Jacob  Harbaugh 
and  David  Moody,  owners  of  the  steamboat  Lark,  to  recover  the  value 
of  fifty  barrels  of  flour,  which  were  received  from  the  plaintiff  below 
on  board  the  boat  by  Kauniz,  the  captain  and  part  owner,  who  failed 
to  render  an  account  of  the  disposition  or  proceeds  of  the  property. 

The  plaintiff  below  gave  in  evidence,  on  the  trial,  articles  of  agree- 
ment, showing  (he  ownership  of  the  defendants.  Amongst  other 
things,  it  is  stipulated  that  "each  owner  shall  draw  his  equal  share 
of  the  profits  of  the  running  and  work  done  by  her,  according  to  the 
amount  of  stock  which  he  may  hold."  There  is  nothing  in  theartU 
in. — i 
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cles  in  relation  to  the  authority  of  the  captain,  or  to  the  owners'  lia- 
bility for  his  acts. 

The  account,  and  a  receipt,  for  the  flour  by  Kauntz,  were  offered 
in  evidence,  and  objected  to  by  the  defendant's  counsel.  The  ob- 
jection was  overruled,  and  an  exception  sealed. 

Samuel  M'Donald,  a  witness  on  behalf  of  the  defendants  below, 
testified  that  he  was  the  clerk  on  board  the  Lark.  He  did  not  know 
of  any  partnership  between  the  defendants  except  as  owners  of  the 
boat.  They  did  not  do  business  together  as  merchants.  The  fifty 
barrels  of  flour  were  got  by  Kauntz  from  Wells.  The  other  owners 
of  the  boat  had  no  knowledge  of  the  transaction.  Witness  did  not 
know  of  the  owners  of  the  boat,  giving  Kauntz  authority  to  purchase 
flour  or  any  other  commodity.  The  flour  was  not  purchased  for  the 
use  of  the  boat,  and  was  not  used  on  board  the  boat.  It  was  taken 
to  Louisville.  The  witness  did  not  know  to  whom  it  was  there  sold, 
or  given.  When  the  flour  was  got,  the  witness  had  been  on  board 
two  or  three  weeks.  The  flour  was  sold  by  Kauntz.  Witness  did 
not  know  at  how  much  per  barrel.  Kauntz  stated  he  purchased 
mackerel  with  the  price  of  it.  The  boat  had  not  full  freight  without 
the  flour.  There  was  no  entry  in  the  boat  book  showing  what  be- 
came of  the  flour.  Wells  had  more  or  less  freight  every  trip. 

The  court  below  charged  the  jury,  that,  the  contract  or  agreement 
of  Kauntz,  the  captain  and  part  owner,  was  binding  upon  all  the  de- 
fendants, without  regard  to  the  custom  or  course  of  trade ;  and  this 
direction  was  the  error  complained  of. 

Burke,  for  the  plaintiffs  in  error. 

The  court  below  considered  the  owners  of  the  steamboat  answer- 
able for  the  act  of  one  of  them,  who  had  made  a  purchase  not  for 
the  use  of  the  boat.  The  captain,  Kauntz,  who  was  also  a  part 
owner,  gave  the  receipt  for  the  flour  in  his  own  name.  We  contend 
that  the  ownership  of  a  boat  is  a  limited  partnership  ;  and  if  the  act 
of  one  of  the  partners  be  not  within  the  agreement  between  them — 
if  it  be  not  in  the  ordinary  course  of  the  business  of  the  vessel — no 
liability  attaches  to  the  rest.  Here  the  object,  or  business  of  the  boat 
was  to  carry  freight.  The  partners  were  to  divide  the  profits  of  the 
running  and  work  done  by  the  boat.  The  plaintiff  below  offered  no 
testimony  to  show  that  the  partnership  was  a  general  one.  One 
witness,  to  be  sure,  was  called  to  prove  that  it  was  the  custom  for 
captains  of  steamboats  to  take  freight  to  sell.  But  another  witness 
testified  that  such  was  not  the  custom.  On  the  point,  as  to  what  was 
the  custom,  there  was  no  further  testimony  given.  We  proved  that 
the  purchase  was  not  made  by  the  defendants'  authority,  who  are 
part  owners  of  the  boat  but  not  partners  in  trade,  but  by  Kauntz, 
the  captain,  in  his  individual  capacity.  Kauntz  exceeded  his  autho- 
rity. Where  there  is  a  limited  partnership,  a  contract  out  of  it,  made 
by  one,  does  not  bind  the  other  partners.  Livingston  v,  Roosevelt, 
4  Johns.  251.  The  part  owner  of  a  ship  cannot  insure  for  the  rest. 
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3  Stark.  Ev.  1074,  d.  The  admission  of  one  part  owner  does  not 
bind  another.  Passmore  v.  Bonsfield,  2  Stark.  JV*.  P.  64  ;  also  found 
in  2  Eng.  Com.  Law  Rep.  297.  A  partner  cannot  enter  into  any 
engagement  binding  the  firm,  unconnected  with,  and  foreign  to,  the 
partnership.  It  is  otherwise  where  previous  authority  or  subsequent 
approbation  is  shown  :  neither  of  which  incidents  belongs  to  this 
case.  See  opinion  of  Judge  Duncan  in  Sutton  et  al.  v.  Irwine  et  al., 
12  Serg.  fy  Rawle  15,  which  refers  to  Ex  parte  Burrows,  8  Fes.  Jun. 
540. 

Fetterman,  for  the  defendant,  in  error. 

It  is  customary  for  captains  either  to  purchase  or  to  receive  pro- 
perty on  commission.  The  latter  was  the  transaction  in  the  present 
case.  The  evidence  shows  there  was  not  a  full  freight.  The  usage 
is  for  the  captain,  in  such  a  case,  to  buy  in  order  to  fill  the  vessel, 
and  to  sell  and  credit  the  proceeds  to  the  boat  or  its  owners.  We 
believe  we  might,  with  safety,  rest  this  case  on  the  ground  taken  in 
the  charge  of  the  court  below,  although  we  could  show  the  custom 
to  be  as  we  contend.  Kauntz  was  the  captain  and  agent  of  the 
owners.  He  was  so  held  out  by  them  to  the  world.  They  entrusted 
him  with  the  care  and  management  of  the  boat.  His  acts  were, 
therefore,  binding  on  them,  and  evidence  of  his  declarations  was 
properly  received.  Story's  Jlbbot,  76,  81,  82;  Scottin  v.  Stanley  et 
al.,  1  Doll  129 ;  Maldon  v.  Whitlock,  1  Cowen  290;  Schermerhorn 
v.  Loines,  7  Johns.  311  ;  Emery  v.  Hersey,  4  Greenleaf  407 ;  Kemp 
et  al.  v.  Coughtry  et  al.,  11  Johns.  107. 

Burke,  in  reply. 

The  cases  referred  to  on  the  other  side,  do  not  disturb  the  princi- 
ples for  which  we  contend.  Here  there  was  no  positive  evidence  of 
the  usage  of  trade.  The  testimony  of  Davis  and  that  of  Allen,  the 
only  witnesses  examined  on  this  point,  was  contradictory.  If  evi- 
dence had  been  given,  showing  that  the  custom  was  such  as  the 
other  side  have  asserted,  the  case  in  4  Greenleaf  407,  would  be  appli- 
cable ;  but  not  otherwise.  Wells  claims  for  an  actual  sale  to  the  cap- 
tain. The  receipt,  which  has  been  accidentally  mislaid,  was  signed 
by  Kauntz.  The  captain,  we  repeat,  in  making  the  purchase,  went 
beyond  the  limits  of  his  authority,  as  the  boat  was  confined  to  the 
mere  business  of  freighting. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  a  suit  to  recover  the  value  of  fifty  barrels 
of  flour  from  the  defendants,  who  were  joint  owners  of  the  steamboat 
Lark.  The  flour  was  shipped  at  Wellsburgh,  to  be  carried  to  Louis- 
ville, where  it  was  sold  by  the  captain  of  the  boat,  who  was  one  of 
the  joint  owners.  The  evidence  is  by  no  means  clear  as  to  the  real 
nature  of  the  transaction.  Whether  it  was  a  sale  to  Kauntz,  or  a 
shipment  on  freight  to  Louisville,  with  power  to  the  captain  to  sell, 
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does  not  clearly  appear ;  but  whether  it  is  one  or  the  other,  the  result 
of  the  legal  principle  will  be  the  same.  It  was  the  opinion  of  the 
court  that,  independent  of  an  alleged  custom,  the  contract  of  Kaunlz, 
as  captain  and  part  owner,  was  binding  on  all  the  defendants,  with- 
out evidence  showing  the  custom  or  course  of  trade.  From  this 
opinion  we  dissent,  without  expressing  any  opinion  as  to  the  case  if 
this  should  be  found  by  the  jury  the  usual  or  ordinary  course  of  trade. 
It  is  a  general  principle  that  the  owners  are  bound  by  every  lawful 
contract  made  by  the  master  relative  to  the  usual  employment  of 
the  ship.  If  therefore  the  master  had  authority  to  make  the  contract 
in  question,  the  owners  are  bound  by  it,  although  made  without  their 
particular  knowledge.  In  Colt  et  al.  v.  M'Mechen,  6  Johns.  Rep.  1 60, 
and  Elliott  v.  Rossell,  10  Johns.  Rep.  1,  it  is  decided,  that  the  owners 
of  vessels  employed  in  the  transportation  of  property  are  considered 
as  common  carriers.  The  employment  of  a  common  carrier,  as  such, 
is  to  transport  property  from  one  place  to  another,  with  the  strictest 
responsibility  as  to  its  safe  delivery  ;  but  this  does  not  include  ex  vi 
termini  power  to  sell.  If  their  agent  therefore  undertake,  further 
than  this,  to  become  the  factor,  and,  as  such,  make  sale  of  the  goods, 
the  owners  are  not  liable  for  his  faithful  performance  of  the  trust. 
And  what  is  the  case  before  us  1  The  plaintiff,  Wells,  ships  fifty  bar- 
rels of  flour  at  Wellsburg  in  Virginia,  to  be  transported  to  Louisville 
in  Kentucky,  for  the  customary  freight.  In  addition  to  which  the 
captain  undertakes  to  sell  the  property  for  Wells,  and  account  with 
him  for  the  proceeds,  a  contract  which  he  fails  to  perform.  On  the 
arrival  of  the  boat  at  Louisville,  the  contract  of  the  common  carrier 
is  at  an  end,  and  a  new  relation  commences  between  the  master  and 
freighter,  viz.  that  of  factor  and  principal.  As  factor,  he  is  account- 
able to  the  freighter,  and  to  him  in  that  character  must  the  shipper 
resort  for  a  breach  of  the  contract.  Kemp  et  al.  v.  Coughtry  et  al., 
11  Johns.  Rep.  107,  is  founded  on  the  usage  of  trade  between  the 
cities  of  New  York  and  Albany.  The  witnesses  proved  a  special 
usage,  by  which  the  captain  acted  not  only  as  a  common  carrier,  but 
as  a  factor,  and  on  the  ground  of  the  usage,  the  court  decided  that 
the  owners  were  liable.  It  must  be  recollected  that  this  case  is  de- 
cided on  the  principle  that  the  owners  are  common  carriers,  who 
have  given  neither  an  express  authority  to  the  captain  to  act  as  fac- 
tor, nor  is  such  an  authority,  so  far  as  we  know,  to  be  implied  from 
the  ordinary  course  of  trade  on  the  river. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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M'Call  against  Neely. 

To  give  effect  to  the  statute  of  limitation,  the  possession  of  an  occupant,  by 
a  colourable  title,  is  co-extensive  with  his  title  ;  but  the  possession  of  an  avowed 
intruder  is  confined  to  the  land  actually  occupied  by  him. 

An  entry  upon  a  tract  of  land  which  had  been  previously  appropriated  by  war- 
rant, survey  and  patent,  a  possession  of  it  for  twenty-one  years,  and  the  pay- 
ment of  taxes  during  that  time,  is  a  good  title  to  the  whole  tract. 

ERROR  to  Jllleghany  county. 

Ejectment  by  Sarah  M'Call  and  others,  heirs  at  law  of  Anna  Gib- 
son, against  John  Neely  and  others,  for  a  tract  of  land.  The  plain- 
tiffs had  a  legal  title  from  the  commonwealth,  by  patent  dated  the 
27th  of  February  1787. 

The  defendants  had  entered  upon  the  land  in  1808,  and  they,  and 
those  under  whom  they  claimed,  had  resided  upon  it  more  than 
twenty-one  years  before  suit  brought,  and  during  that  time  it  had 
been  assessed  in  their  name ;  they  paid  the  taxes  for  the  whole  tract, 
containing  three  hundred  and  eighty-three  acres,  and  cleared  and 
fenced  one  hundred  and  fifty  acres.  Upon  these  facts  the  question 
arose,  whether  the  possession  of  the  defendants  was  co-extensive 
with  the  whole  tract,  so  as  to  give  effect  to  the  statute  of  limitation; 
or  whether  it  would  only  protect  them  to  the  extent  of  the  land 
cleared  and  fenced. 

To  establish  the  facts  that  the  land  was  assessed  in  the  name  of 
the  defendants,  and  that  the  taxes  were  paid  by  them,  they  offered 
in  evidence  the  duplicates  of  that  township,  and  the  receipts  of  the 
collectors.  This  evidence  was  objected  to  as  being  secondary :  that 
the  testimony  of  the  assessor  and  collector  was  the  primary  evidence ; 
but  the  court  overruled  the  objection. 

The  court  below  (Shaler,  president)  was  of  opinion  that  the  statute 
of  limitations  protected  the  defendants  in  the  possession  of  the  whole 
tract,  and  so  instructed  the  jury,  who  found  a  verdict  accordingly. 
This  opinion,  and  the  admission  of  the  testimony  mentioned,  were 
the  subjects  of  the  assignment  of  error. 

Dallas,  with  whom  were  Colwell  and  Bradford,  for  the  plaintiffs  in 
error. 

The  collectors  referred  to  in  the  first  error,  who  were  living,  should 
have  been  brought  forward  as  witnesses;  otherwise  third  persons 
could  not  be  affected.  Cluggage  v.  Swan,  4  Binn.  150;  Cutbush 
v.  Gilbert,  4  Serg.  <$•  Ramie  551. 

The  third  error  has  relation  to  the  charge  of  the  court  below,  which 
goes  to  overrule  the  case  of  Miller  v.  Shaw,  7  Serg.  #  Rawle  136. 
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The  principle  settled  there,  and  recognized  in  many  other  cases,  is, 
that  the  possession  of  the  settler  without  title  is  restricted  to  the 
quantity  of  land  actually  occupied.  In  favour  of  a  trespasser  there 
can  be  no  constructive  possession.  Tillinghast' 's  Mams  on  Ejectment 
486 — 488  ;  Hamond  v.  Warfield,  2  Harris  fy  Johns.  151 ;  Davidson 
v.  Beatty,  3  Harris  fy  M' Henry  625  ;  Barr  v.  Gratz's  Heirs,  4  Wheat. 
213  ;  9  Martin  123  ;  4  HaWs  L.  Journ.  128;  Royer  et  al.  v.  Benlow, 
10  Serg.  #  Rawle  306 ;  Read  v.  Goodyear,  17  Serg.  $  Rawle  350. 

Burke  and  Fetterman,  for  the  defendants  in  error,  the  court  declined 
hearing. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — To  give  effect  to  the  statute  of  limitations,  the 
possession  of  an  occupant  by  a  colourable  title,  is  co-extensive  with 
his  title ;  but  the  possession  of  an  avowed  intruder  is  confined  to  the 
land  actually  occupied  by  him.  Though  a  settler  on  appropriated 
land  is  not  an  avowed  intruder,  his  possession  extends  no  further  than 
his  actual  occupancy,  because  there  is  no  boundary  or  any  thing  else 
to  mark  its  extent.  In  Royer  v.  Benlow,  it  was  not  extended  to  a 
boundary  marked  out  by  the  settler  himself,  because  the  title  remains 
in  the  state  till  the  land  is  measured  off  to  the  purchaser.  But  a 
purchaser,  whether  by  settlement,  warrant  or  location,  may  not  mea- 
sure it  off  for  himself,  because  there  is  a  public  and  sworn  officer 
appointed  for  the  purpose,  whose  duties  are  necessarily  exclusive. 
A  private  survey,  therefore,  being  merely  void  as  against  the  state, 
cannot  give  colour  of  title  against  any  one  else.  Constructive  pos- 
session is  an  incident  of  title;  and  as  the  title  of  a  settler  is  attached 
to  no  land  in  particular  beyond  the  bounds  of  his  occupancy,  his 
possession  can  be  carried  no  further.  Before  survey  made  by  due 
authority,  he  has  but  a  right  of  prior  appropriation,  which  he  may 
waive  or  forfeit  by  non  user;  and  though  he  may  bind  himself,  as 
regards  his  neighbours,  to  abide  by  an  indicated  boundary  when  his 
warrant  shall  come  to  be  laid,  as  in  Gordon  v.  Moore,  5  Binn.  136, 
yet  this  indication  of  a  future  boundary  has  no  operation  as  a  circum- 
stance in  passing  the  title  from  the  state.  Until  warrant  and  survey, 
he  remains  as  much  a  settler,  notwithstanding  a  private  designation 
of  his  boundary,  as  he  was  before;  and  has,  according  to  the  princi- 
ple of  Morris  v.  Thomas,  5  Binn.  77,  but.  a  right  of  pre-emption  which 
gives  no  constructive  possession  till  the  subject  of  it  has  been  legally 
defined.  An  apparent  exception  to  this  is  found  but  in  the  case  of  a 
settlement  on  a  vacancy  containing  no  more  than  a  settler's  allow- 
ance, and  surrounded  by  surveys  made  on  lawful  authority;  which 
was  said,  in  Gilday  v.  Watson,  2  Serg.  <£•  Rawle  407,  to  extend  the 
possession  of  the  settler  over  the  whole.  But  the  bounds  of  the  set- 
tlement were  previously  defined  by  the  public  officer,  insomuch  that 
he  might  return  a  survey  for  the  settler  on  a  proper  warrant,  without 
retracing  the  lines.  Still  as  the  settler  might  choose  to  take  but  a 
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part  of  the  vacancy,  his  bounds  could  not  be  permanently  fixed  with- 
out an  actual  survey  on  the  ground,  or  by  adoption  of  the  lines  already 
run  ;  and,  without  meaning  to  yield  the  authority  of  that  case  as  a 
decision,  I  am  compelled  to  admit  that  the  reasoning  in  support  of 
it  is  not  conclusive. 

But  though  a  settler  may  not  extend  his  possession  without  a  legal 
survey,  may  he  not  abandon  that  character  and  acquire  a  colourable 
title  to  the  survey  of  another,  and  by  consequence  a  constructive 
possession  of  the  land  contained  in  it?  A  disseisor  ipso  facto  gains 
the  freehold  of  the  disseisee;  and  though  the  estate  thus  acquired  is 
tortious,  yet,  till  the  wrong  is  repaired  by  the  reinvestiture  of  the 
owner,  it  has  the  properties  of  a  rightful  one.  A  disseisin  is  "  not 
only  the  dispossession  of  the  freeholder,  but  also  a  substitution  of 
the  disseisor  as  tenant  to  the  lord,  and  as  one  of  the  pares  curia  in 
place  of  the  disseisee."  Cruise's  Dig.  15.  And  though  there  is 
much  truth  in  the  remark  of  Lord  Mansfield  in  Taylor  v.  Horde,  1 
Burr.  110,  that  "  the  precise  definition  of  what  constituted  a  disseisin 
which  made  the  disseisor  the  tenant  of  the  demandant's  precipe 
though  the  owner's  entry  was  not  taken  away,  was  once  known,  but  is 
not  now  to  be  found ;"  yet  he  himself  admits  that  "  the  consequences 
of  actual  disseisin,  considered  as  such,  continue  law  to  this  day." 
By  the  English  common  law  the  disseisee  cannot  dispose  of  the  land 
or  devise  it;  and  a  descent  takes  away  his  right  of  entry.  Though 
there  is,  as  insisted  by  Lord  Mansfield,  an  undoubted  difference  in 
this  respect  between  a  disseisin  by  election,  and  an  actual  disseisin, 
which  makes  the  disseisor  a  freeholder  in  spite  of  the  owner ;  and 
though  a  descent  is  necessary  in  the  case  of  the  latter  to  take  away 
the  owner's  entry  and  turn  his  estate  to  a  right,  yet  an  actual  dis- 
seisin seems  to  have  the  effect,  as  supposed  by  Lord  Mansfield  him- 
self, of  creating  a  tortious  freehold  in  the  disseisor  even  before  such 
descent.  If  such  then  be  its  effect  when  disseisin  is  attended  with  its 
original  consequences,  it  must  have  the  effect  here  of  transferring 
the  possession  of  the  disseisee,  whether  actual  or  constructive,  as 
entirely  as  it  transfers  the  estate  elsewhere,  though  with  us  a  descent 
does  not  take  away  the  entry  of  the  owner,  nor  the  disseisin  incapa- 
citate him  to  perform  any  otherwise  valid  act  of  alienation.  Though 
our  property  is  allodial,  yet  feudal  tenures,  by  which  this  peculiar 
effect  of  a  disseisin  is  produced,  may  be  said  to  exist  among  us  in 
their  consequences  and  the  qualities  which  they  originally  imparted 
to  estates;  as  for  instance  in  precluding  every  limitation  founded  on 
an  abeyance  of  the  fee.  Granting  this,  the  argument  is  that  actual 
disseisin  extends  no  further  than  the  actual  ouster,' and  consequently 
only  to  the  land  actually  evicted  ;  and  it  must  be  conceded  that  of 
land,  an  office,  and  some  other  estates,  though  not  of  a  rent,  which 
is  entire,  there  may  be  a  disseisin  in  part.  But  to  prevent  a  disseisin 
of  part  from  being  a  disseisin  of  the  whole,  the  disseisee  must  have 
been  suffered  to  remain  in  the  actual  possession  of  the  residue  ;  for 
such  seems  to  be  Dame  Pelt's  case,  Brownl.  230.  In  that  case  it  is 
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said  arguendo,  and  quoted  with  approbation  by  Finer,  (Disseisin  A.  3) 
that  "  the  possession  of  a  house  is  the  possession  of  the  land  for  the 
lessee  against  the  lessor  of  that  which  passes  by  one  demise  ;  but  if 
a  stranger  enters,  severs,  and  parts  by  metes  and  bounds,  nothing  is 
wrought  by  the  possession  of  the  residue."  But  if  there  were  no 
possession  of  the  residue,  and  the  stranger  were  not  to  sever  by  metes 
and  bounds,  it  is  fair  to  infer  that  his  possession  of  a  part  would  carry 
the  whole.  And  it  seems  there  may  be  a  disseisin  of  a  vacant  pos- 
session even  without  an  entry  on  it ;  as  in  Plott's  case,  Finer,  Dis- 
seisin C.  6,  where  a  stranger  came  to  the  door  of  a  house  locked  up 
by  the  owner  who  had  left  it,  and  taking  the  key  in  his  hand,  de- 
manded it  to  himself  in  fee.  This  however  may  have  been  an 
elective  disseisin.  But  there  may  undoubtedly  be  a  disseisin  of  a 
vacant  possession  by  entering  on  it  and  holding  the  owner  out.  In 
Adams  v.  Lambert,  Finer,  Disseisin  C.,  Dyer  266  b.  S.  C.,  a 
stranger  having  erected  a  shop  in  a  vacant  plat  of  the  king's  manor, 
and  continuing  to  hold  after  the  king  had  granted  it  over,  was  barely 
held  not  to  be  a  disseisor  of  the  grantee,  because  no  one  can  disseise 
the  king  on  whom  he  entered.  By  these  instances  it  appears  that 
a  disseisor  gains  a  colourable  title,  and  that  by  entering  under  it  he 
gains  the  possession  of  the  party  held  out.  The  definition  of  a  co- 
lourable title,  or  as  it  is  more  frequently  expressed,  "  colour  of  title," 
has  never,  that  I  know  of,  been  attempted.  The  words  do  not 
necessarily  import  the  accompaniment  of  the  usual  documentary 
evidences;  for  though  one  entering  by  a  title  depending  on  a  void 
deed,  would  certainly  be  in  by  colour  of  title,  it  would  be  strange  if 
another  entering  under  an  erroneous  belief  that  he  is  the  legitimate 
heir  of  the  person  last  seised,  should  be  deemed  otherwise:  and  it 
would  be  stranger  still  if  his  alienee  were  deemed  to  have  more  co- 
lour of  title  than  he  had  himself.  To  give  colour  of  title,  therefore, 
would  seem  not  to  require  the  aid  of  a  written  conveyance,  or  a  re- 
covery by  process  and  judgment,  for  the  latter  would  require  it  to  be 
the  better  title.  I  would  say  that  an  entry  is  by  colour  of  title  when 
it  is  made  under  a  bona  fide  and  not  pretended  claim  to  a  title  exist- 
ing in  another.  It  is  impossible  to  say  therefore  that  a  disseisor 
claiming  to  be  the  true  owner  of  a  survey,  as  he  may  in  fact  be  with- 
out being  named  in  the  warrant,  does  not  enter  by  colour  of  title. 
These  inquiries  may  be  thought  more  curious  than  useful,  especially 
with  us,  where  a  disseisin  is  unattended,  as  I  have  already  remarked, 
with  all  its  common  law  consequences.  But  in  its  consequence  of 
transferring  the  possession,  it  is  undoubtedly  in  force  here,  and  if  it 
were  not,  to  no  other  part  of  the  law  could  we  go  for  an  analogy. 
The  principle  I  have  thus  attempted  to  enforce,  may  seem  inconsis- 
tent with  the  doctrine  of  Miller  v.  Shaw,  7  Serg.  4"  Rawle  129;  but 
it  is  to  be  observed  that  the  court  had  in  view  the  case  of  an  intruder 
claiming  no  more  than  the  rights  of  a  settler,  which,  it  has  been 
shown,  give  no  possession  of  any  thing  but  the  land  immediately 
occupied  :  and  this  much  it  is  proper  to  say  in  order  to  restrain  the 
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generality  of  expressions  used  more  particularly  by  myself.  These 
were  predicated  either  of  a  settler  who  claims  a  title  of  his  own  origi- 
nation, or  of  a  mere  intruder,  usually  called  a  squatter,  who  claims  no 
title  at  all ;  not  of  one  who  claims  the  title  of  another  whose  limits 
have  been  legally  defined  by  a  survey.  With  this  explanation,  the 
principle  now  asserted  will  be  found  consistent  with  the  doctrine  of 
that  case. 

But  may  not  one  who  entered  originally  as  a  settler  or  squatter, 
change  the  character  of  his  disseisin  by  exercising  acts  of  ownership 
under  the  title  of  the  disseisee,  and  thus  become  a  desseisor  by  colour 
of  title  ?  It  was  said  by  Chief  Justice  Tilghman,  in  Royer  v.  Benlow, 
and  repeated  by  Mr  Justice  Rogers,  in  delivering  the  opinion  of  the 
court  in  Read  v.  Goodyear,  17  Serg.  4*  Rawle  350,  that  payment 
of  the  taxes  raises  a  presumption  of  ouster  from  the  whole  tract ;  and 
that  the  acquiescence  of  the  owner  is  tantamount  to  an  acknow- 
ledgement of  such  ouster.  These  dicta,  though  not  conclusive,  are 
entitled  to  a  preponderating  weight,  as  well  for  the  respect  we  feel 
for  the  quarter  whence  they  come,  as  for  their  intrinsic  good  sense. 
The  taxes  are  usually  assessed  in  the  name  of  the  warrantee  ;  and 
where  they  are  paid  by  the  intruder,  it  is  a  direct  assertion  on  the 
one  side,  and  a  concession  on  the  other,  of  possession  under  the 
warrant.  But  the  same  consequence  would  follow  from  payment  of 
taxes  assessed  in  the  name  of  the  occupant.  It  is  the  ownership  that 
is  taxed ;  and  necessarily  the  ownership  of  him  who  is  entitled  to 
the  warrant;  for  the  land  is  never  taxed  until  the  title  is  out  of  the 
commonwealth — at  least  it  is  the  title  which  guides  the  assessor  in 
designating  the  subject  of  the  tax.  In  the  case  of  conflicting  titles, 
there  have  been  instances  of  double  assessment ;  and  though  that  is 
illegal,  yet  payment  of  the  tax  under  either  title,  is  necessarily  an 
assertion  of  ownership  under  that  title.  The  point  has  not  been 
directly  decided  ;  but  we  have  no  difficulty  in  saying  that  payment 
of  the  taxes  for  twenty-one  years,  with  the  acquiescence  of  the  owner, 
gives  the  occupant  a  title  by  the  statute  of  limitations  to  the  whole. 

The  objection  to  the  receipts  and  assessments,  is  as  unfounded  as 
the  exception  to  the  charge.  To  the  rule  that  payments  to  any  other 
person  than  the  party  to  the  suit  must  be  proved  by  a  witness,  a 
payment  to  a  public  officer  is  an  established  exception.  Thus  it 
was  ruled  in  Cluggage  v.  Swan,  4  Binn.  150,  that  receipts  for  pay- 
ments into  the  land  office,  or  to  deputy  surveyors  for  their  fees,  are 
competent  evidence  when  given  in  the  course  of  the  officer's  busi- 
ness ;  and  receipts  by  collectors  of  taxes  must  be  equally  so.  The 
duplicate  assessments,  being  public  documents,  were  evidently  proper 
to  lay  a  ground  for  the  receipts.  Thus  it  appears  that  none  of  the 
assignments  of  error  have  been  sustained. 

Judgment  affirmed. 


in. — K 
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Lodge  against  Patterson. 

One  of  several  tenants  in  common,  in  whom  an  outstanding  title  is  alleged 
to  exist,  is  not  a  competent  witness  for  the  party  alleging  his  title. 

The  possession  of  one  tenant  in  common,  to  be  a  bar  under  the  statute  of 
limitations  against  his  co-tenants,  must  be  adverse. 

To  be  adverse  it  is  not  necessary  that  actual  notice  be  given  to  his  co-ten- 
ants. It  may  be  demonstrated  by  circumstances. 

Where  one  who  immediately  on  the  death  of  his  co-tenant,  who  was  a  bro- 
ther, put  up  the  interest  of  the  deceased  in  the  land  at  public  sale  and  bought 
it  in  himself,  entered,  leased,  had  a  survey  made  of  it  in  his  own  name,  and  took 
the  profits  for  more  than  twenty-one  years,  his  possession  was  held  to  be  ad- 
verse and  to  bar  a  recovery  by  his  co-tenant's  heirs. 

ERROR  to  the  common  pleas  of  Mercer  county. 

This  was  an  ejectment  brought  by  the  heirs  of  Nathan  Patterson 
deceased,  the  defendants  in  error,  against  Lodge  and  Lodge,  who 
put  in  the  plea  of  Not  guilty,  and  took  defence  for  the  undivided  four- 
sevenths  of  two  hundred  acres,  being  the  shares  of  Andrew  Patterson 
and  three  others,  heirs  of  John  Patterson  deceased,  who  owned  and 
died  seised  of  the  tract.  The  plaintiffs  proved  that  Nathan  Patterson 
deceased  bought  an  improvement  right  from  Thomas  Laughead, 
and  paid  500  dollars  for  it ;  stating  that  the  purchase  was  made  for 
himself  and  his  brother  John.  Laughead,  when  he  sold,  had  a  cabin 
on  the  south  east  end  of  the  tract ;  some  grain  in  the  ground,  and 
from  six  to  eight  acres  cleared.  Nathan  Patterson  deceased,  went 
on  the  land  in  1802,  and  in  1803  put  up  a  new  house  on  another 
part  of  the  tract,  in  which  he  remained  till  his  death  about  the  year 
1812,  claiming  and  paying  taxes  for  the  whole  tract.  His  family 
have  lived  on  it  ever  since,  paying  the  taxes.  After  moving  into  the 
new  house,  in  1803,  Nathan  leased  the  old  cabin  to  a  tenant.  In 
1802  or  1803,  a  survey  containing  three  hundred  and  ninety-five 
acres  was  made  for  Nathan. 

The  defendants  then  produced  John  Chambers,  Esq.  as  a  witness, 
who  testified  that  John  and  Nathan  came  out  together.  While  the 
witness  lived  with  Nathan  in  1803,  Nathan  showed  him  the  division 
line  and  the  part  which  John  was  to  have,  which  was  the  south  side. 
He  showed  where  the  division  line  would  have  been,  if  John  had 
lived.  He  said  they  held  the  tract  between  them.  In  1806,  Nathan 
said  he  was  going  over  the  mountains  and  would  get  some  of  John's 
money  to  renew  his  store.  He  told  witness,  after  John's  death,  he 
had  bought  Lodge's  part  of  John's  share,  and  was  paying  it  out  of 
the  store,  and  wanted  to  have  a  settlement  with  him  that  fall.  The 
witness  heard  Nathan  say  he  had  got  the  share  of  Mary,  who  died. 

Andrew  Christy  testified  that  after  John  and  Nathan  came  out  and 
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settled  on  the  tract,  Nathan  began  to  improve  on  the  north  end,  and 
John  on  the  south  end ;  that  one  end  was  called  Nathan's  and  the  other 
John's ;  that  Nathan  lodged  at  John's  until  John's  death  in  Febru- 
ary 1803 ;  that  Nathan  said  he  and  John  were  partners.  John  had 
property  which  Nathan  sold  after  his  death  at  public  vendue,  and 
which  amounted  to  from  200  to  400  dollars.  The  notes  at  the  ven- 
due were  taken  in  Nathan's  name.  Nathan  set.  up  the  two  hundred 
acres  called  John's,  and  bought  them  in  himself.  After  Nathan's 
death  that  end  of  the  tract  was  commonly  unoccupied. 

The  defendants  then  offered  as  a  witness  Nathan  Patterson,  Jun., 
a  son  of  Andrew  Patterson  deceased,  and  grandson  of  John  Patter- 
son deceased,  and  therefore  an  heir  at  law  of  the  said  John  Patter- 
son. His  testimony  was  objected  to,  and  rejected  by  the  court 
below,  to  which  the  defendants'  counsel  excepted. 

The  following,  amongst  other  points,  were  submitted  to  the  court 
below  by  the  defendants'  counsel : 

2.  That  if  the  jury  believe  Nathan  Patterson  originally  entered 
on  the  land  as  one  of  the  heirs  at  law  of  John  Patterson,  and  pur- 
chased the  right  of  some  of  the  co-heirs,  the  statute  of  limitations 
does  not  run  against  the  other  heirs  of  John  Patterson  deceased 
until  there  is  an  express  ouster. 

3.  That  as  one  of  the  heirs  of  John  Patterson  deceased,  Nathan 
had  a  right  to  enter  on  the  land,  and  his  so  entering  is  not  an  ad- 
verse possession  to  his  co-tenants  in  common ;  and  getting  a  survey 
made  in  his  own  name,  paying  the  taxes,  receiving  the  profits,  and 
even  setting  up  the  land  for  sale  and  buying  it  in  himself,  unless 
express  notice  is  brought  home  to  his  co-tenants  of  these  acts,  they 
are  not  such  as  will  oust  his  co-tenants  so  as  to  leave  the  statute  of 
limitations  to  run  between  them. 

On  these  points  the  court  below  (Shippen,  president)  decided 
against  the  defendants. 

The  following  errors  were  assigned. 

1.  In  rejecting  the  evidence  offered  in  the  bill  of  exceptions. 

2.  In  not  charging  as  the  defendants  requested  in  the  defendants' 
second  and  third  points. 

3.  In  charging  that  if  one  tenant  in  common  enters  on  and  takes 
the  profits  of  the  whole,  and  claiming  the  whole  originally,  for  twen- 
ty-one years,  the  jury  may  and  ought  to  presume  an  actual  ouster, 
and  it  is  not  necessary  to  prove  an  actual  ouster  or  express  notice  to 
the  other  heirs. 

4.  In  charging  that  Nathan  Patterson  having  the  land  of  his 
brother  John  set  up  and  sold  at  vendue,  and  purchasing  it  himself, 
would  be  a  circumstance  entitled  to  weight,  as  to  his  having  after- 
wards entered  and  held  the  land  adversely  to  the  title  now  set  up  as 
a  defence. 

Pearson,  for  the  plaintiff  in  error. 

As  to  the  first  error,  the  defendants  set  up  an  outstanding  title  in 
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Nathan  Patterson,  who  was  proposed  as  a  witness.  Was  he  not  a 
competent  witness  to  prove  it]  One  tenant  in  common  is  a  witness 
for  another.  A  verdict  for  the  defendants  would  not  have  enabled 
him  to  get  possession  of  the  land,  and  he  was,  therefore,  not  inter- 
ested in  the  event  of  the  suit.  It  was  indifferent  to  him  who  gained 
possession. 

2.  The  entry  of  one  tenant  in  common  enures  to  the  benefit  of  the 
co-tenants,  unless  it  is  shown  by  some  distinct  act  to  be  hostile. 
Tilling.  M.  Ej.  485.  Adverse  possession  must  be  notorious  and 
avowed  ;  and  strict  proof  is  required  to  show  it.  It  cannot  be  pre- 
sumed ;  but  must  be  proved.  The  fact  of  old  Nathan  Patterson 
purchasing  the  interests  of  some  of  the  other  heirs,  shows  that  he 
entered  in  their  right  as  well  as  his  own.  The  sale  of  the  land  and 
purchase  of  it  by  himself  at  public  vendue,  amounts  to  nothing,  if 
the  ether  heirs  had  no  notice  of  the  proceeding.  Ibid.  50 — 55.  Till 
one  tenant  in  common  gives  notice  to  his  co-tenants  of  his  adverse 
claim,  he  holds  in  their  right  and  for  their  benefit.  Silent  possession 
and  no  act  of  ouster,  will  not  give  exclusive  possession.  The  receipt 
of  rents  is  no  ouster. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — In  this  ejectment  the  defendants,  Lodge  and 
Lodge,  entered  on  the  record  the  plea  of  Not  guilty ;  and  moreover, 
that  they  took  defence  for  four  undivided  seventh  parts  of  two  hun- 
dred acres,  being  the  shares  of  Andrew  Patterson  and  three  others, 
heirs  of  John  Patterson  deceased,  who  owned  and  died  seised  there- 
of. They  offered  Nathan  Patterson,  a  son  of  Andrew  Patterson,  as 
a  witness  in  their  behalf.  The  defendants  having  set  up  the  title  of 
John  Patterson's  heirs  by  way  of  defence  against  the  plaintiff's  claim, 
the  question  trying  in  this  ejectment  was,  whether  the  right  of  the 
plaintiffs,  who  are  the  heirs  of  Nathan  Patterson,  or  of  the  heirs  of 
John  Patterson,  was  the  better.  The  witness,  therefore,  came  for- 
ward to  maintain  his  own  title,  and  to  keep  those  in  possession  who 
recognized  it.  If  the  defendants  succeeded,  the  witness's  title  was 
found  by  the  verdict,  and  he  could  call  on  the  defendants  to  attorn  to 
him,  or  commence  an  action  to  recover  possession.  In  such  action 
the  proceeding  here  would  be  evidence  for  the  purpose  of  proving, 
that  the  defendants  asserted  the  witness's  title  to  be  the  best.  The 
witness  seems,  therefore,  to  be  directly  interested  in  obtaining  a  ver- 
dict in  favour  of  the  defendants,  by  whom  he  is  called,  and  was  on 
that  account  properly  rejected. 

The  other  errors  assigned,  are  in  the  charge  of  the  court  respecting 
the  statute  of  limitations.  There  are  certain  principles  on  this  sub- 
ject which  have  been  well  established  by  authority,  and  are  conso- 
nant to  justice  and  reason.  The  possession  of  a  party,  to  be  availa- 
ble as  a  bar  from  lapse  of  time  under  the  statute,  must  be  adverse. 
The  possession  of  one  joint  tenant  or  tenant  in  common,  is  prima  facie 
.the  possession  of  his  companion  also :  and  it  therefore  follows  that 
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the  possession  of  the  one  can  never  be  considered  as  adverse  to  the 
title  of  the  other,  unless  it  be  attended  with  circumstances  demon- 
strative of  an  adverse  intent ;  such  as  demand  by  the  co-tenant  of 
his  moiety,  and  refusal  to  pay,  saying  he  claims  the  whole:  or,  when 
one  joint  tenant  bade  the  other  go  out  of  the  house,  and  he  went  out 
accordingly.  Jldams  on  Eject.  56.  On  the  same  principle  it  was 
decided,  that  although  the  entry  of  one  is,  generally  speaking,  the 
entry  of  both,  yet  if  he  enter  claiming  the  whole  to  himself,  it  will 
be  adverse.  Ibid. ;  14  Tin.  Jib.  512.  The  circumstances  in  the  pre- 
sent case,  evincing  an  actual  ouster,  were  exceedingly  strong.  The 
plaintiff's  putting  up  the  two  hundred  acres  for  sale  and  purchasing 
them,  was  properly  stated  by  the  court  below  to  be  a  circumstance 
entitled  to  weight :  it  was  a  claim  of  the  whole  to  himself  in  his  own 
right  as  purchaser,  and  of  course  hostile  to  any  right  which  he  or 
the  other  relatives  possessed  as  heirs  of  his  brother.  This  claim  was 
persisted  in  by  entering  on  the  land,  and  leasing  it  as  his  own  exclu- 
sively ;  by  having  a  survey  made  in  his  own  name  ;  by  taking  the 
whole  profits,  and  holding  more  than  twenty-one  years  by  a  con- 
tinued possession  and  enjoyment. 

It  is  urged  that  the  purchase  by  N.  Patterson  is  not  to  be  deemed 
a  circumstance  of  weight,  because  it  does  not  appear  that  the  other 
heirs  had  notice  of  it.  That,  however,  is  not  necessary  to  be  shown 
as  an  ingredient  to  constitute  adverse  possession.  The  character  of 
adverse  possession  is  given,  not  by  proving  notice  to  persons  interest- 
ed, but  by  the  nature  of  the  acts  done  by  the  party.  There  must  be 
a  hostile  intent,  and  that  intent  must  be  manifested  by  outward  acts 
of  an  unequivocal  kind.  To  constitute  a  disseisin,  it  was  never  held 
to  be  requisite  that  notice  should  be  sent  to  the  disseisee,  or  that  it 
must  be  proved  he  had  knowledge  of  the  entry  and  ouster  committed 
on  his  land.  The  open  act  of  entry  on  the  land,  with  the  declared 
intent  to  disseise,  constitute  the  disseisin.  No  act  unexplained  could 
be  a  stronger  declaration  of  the  intent  of  the  party  than  his  purchasing 
the  whole  right  of  his  deceased  brother  in  the  land :  and  his  posses- 
sion cannot  be  construed  to  have  been  in  the  character  of  co-tenant 
with  his  brother's  heirs,  when  he  had  purchased  all  their  right,  and 
claimed  to  hold  it. 

For  these  reasons  we  think  there  is  no  error  in  the  charge  of  the 
court. 

Judgment  affirmed. 
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Burns  against  Thornburgh. 

To  set  off  one  judgment  against  another  is  not  a  legal  power,  nor  is  its  exer- 
cise demandable  of  right :  it  is  discretionary,  and  the  propriety  of  its  exercise 
cannot  be  questioned  upon  a  writ  of  error. 

WRIT  of  error  to  the  court  of  common  pleas  of  Jllleghany  county. 

In  an  action  of  trespass  vi  et  armis,  George  Thornburgh,  on  the  22d 
of  December  1829,  obtained  judgment  in  the  court  below,  upon  an 
award  of  arbitrators,  for  30  dollars  damages,  against  Alexander, 
Henry  and  John  Burns,  the  plaintiffs  in  error.  On  the  30th  of  Decem- 
ber 1829, 20  dollars  of  this  judgment  were  assigned  to  George  Watson 
and  Walter  Forward,  attorneys  for  Thornburgh;  and,  on  the  31st  the 
balance,  together  with  the  plaintiff's  bill,  were  assigned  by  Thorn- 
burgh to  Robert  Cain.  Before  a  justice  of  the  peace,  M'Clelland  had 
obtained,  on  the  14th  of  February  1825,  a  judgment  for  62  dollars 
and  30  cents  against  Thornburgh.  On  the  23d  of  December  1829 
this  judgment  was  assigned  to  Burns,  the  plaintiffs  in  error,  by  whom 
a  transcript  was  taken  and  filed  in  the  prothonotary's  office  on  the 
28th  of  December  1829.  On  the  30th  of  December  the  judgment 
obtained  by  Thornburgh  against  the  plaintiffs  in  error,  was,  on  mo- 
tion, set  off  against  so  much  of  the  judgment  in  the  case  of  M'Clel- 
land for  use  against  Thornburgh.  On  the  13th  of  January  1830,  the 
debt,  interest  and  costs,  except  prothonotary's,  amounting  to  59  dol- 
lars and  66  cents,  of  the  Thornburgh  judgment,  were  set  off  on  the 
M'Clelland  judgment  agreeably  to  the  order  of  court.  A  rule  was 
then  taken,  on  the  14th  of  August  1830,  to  show  cause  why  the  set- 
off  should  not  be  set  aside.  This  rule  was  made  absolute  to  the  ex- 
tent of  the  transfer  of  20  dollars  of  the  judgment  for  the  fees  of  the 
attorneys.  To  this  order  exception  was  taken  by  the  counsel  of  the 
defendants  below. 

JBurfee,  for  plaintiffs  in  error,  contended,  that  attorneys  had  no  lien 
on  the  judgment  for  their  fees  :  and  that  the  writ  of  error,  in  this 
case,  could  be  sustained.  Wellock  w.  Cowan,  1 6  Serg.  fy  Rawle  318 ; 
Fitzgerald  et  al.  v.  Caldwell  et  al.,  Add.  Rep.  119,  120 ;  Clason  v. 
Shot  well,  12  Johns.  31. 

Watson,  for  defendant  in  error,  was  stopped  by  the  court. 

PER  CURIAM. — The  revocation  of  the  order  to  defalcate,  is  but 
equivalent  to  a  refusal  to  defalcate  in  the  first  instance,  which  is  not 
the  subject  of  a  writ  of  error.  The  power  to  set  one  judgment 
against  another,  is  an  inherent  one,  and  the  only  equitable  power 
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which  the  common  law  courts  originally  possessed.  Not  being  con- 
ferred by  the  statute,  it  is  not  a  legal  power,  nor  its  exercise  demand- 
able  of  right ;  and  being  discretionary,  the  propriety  of  its  exercise 
cannot  be  questioned  here,  where  we  are  incompetent  to  judge  of  the 
circumstances. 
Writ  quashed. 


Watt  against  Scott. 

The  sale  of  a  decedent's  land,  made  by  his  administrator,  in  pursuance  of  an 
order  of  the  orphan's  court,  granted  under  the  act  of  the  19th  of  April  1794,  is 
good  without  a  confirmation,  after  a  lapse  of  fifteen  years,  when  no  objections 
had  been  filed,  and  there  had  been  no  irregularity  in  the  proceedings  under  the 
order 

WRIT  of  error  to  the  court  of  common  pleas  of  Jllleghany  county. 

This  was  an  action  of  ejectment  brought  in  the  court  below,  to 
January  term  1829,  by  the  heirs  of  Samuel  Scotl,  the  defendants  in 
error,  against  John  Watt,  to  recover  a  lot  of  ground  situate  in  Pitt 
township.  On  the  trial  of  the  cause  it  was  admitted  that  Samuel 
Scott,  the  father  of  the  defendants  in  error,  anterior  to  1814,  died 
seised  in  fee  of  the  lot,  and  that  it  thereupon  descended  to  them  as 
his  heirs  at  law.  The  plaintiff  in  error  derived  his  title  to  the  lot 
from  James  Jelly,  who,  in  1814,  bought  it  at  a  sale  made  by  the 
administrators  of  the  deceased,  under  a  decree  of  the  orphan's  court 
of  Alleghany  county.  The  administrators  made  a  return  of  the  sale 
and  their  proceedings  to  the  next  orphan's  court  after  the  sale  took 
place.  The  purchase  money,  being  851  dollars,  was  paid  by  Jelly 
to  the  administrators.  They  executed  a  deed  of  conveyance  to  him, 
and  he  look  possession  of  the  lot  shortly  after.  Since  that  time  he 
and  those  claiming  under  him  have  had  possession  down  to  the  pre- 
sent. No  objections  appear  on  the  record  of  the  orphan's  court  to 
have  been  made  at  any  time  to  the  sale.  Nor  was  any  irregularity 
alleged  to  exist  in  the  proceedings  and  sale,  except  that  the  sale, 
upon  its  being  returned  to  the  orphan's  court,  did  not  appear,  from 
any  entry  made  to  that  effect  on  the  records  thereof,  to  have  been 
approved  and  confirmed  by  the  court.  This  was  the  only  objection 
raised  against  the  sale ;  and  upon  (his  ground  the  court  below  di- 
rected the  jury  that  no  title  passed  under  it  to  Jelly.  The  court 
below,  among  other  things,  was  requested  to  instruct  the  jury,  that 
if  a  confirmation  of  the  sale  by  the  orphan's  court  were  held  neces- 
sary to  give  validity  to  it,  after  so  great  a  lapse  of  time,  payment  of 
the  purchase  money,  execution  of  the  deed,  and  possession  of  the  lot 
under  if,  the  confirmation  ought  to  be  presumed  by  the  jury,  as  no 
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objection  appeared  on  the  record  to  have  been  made  against  the  sale, 
nor  any  shown  to  exist  that  could  have  justified  the  orphan's  court 
in  setting  it  aside.     This  however  the  court  refused  to  do. 
Two  errors  were  assigned. 

1.  That  the  court  erred  in  charging  the  jury  that  without  a  con- 
firmation of  the  sale  no  title  passed. 

2.  That  the  court  erred  in  charging  the  jury  that  there  were  no 
facts  in  this  case  from  which  a  confirmation  could  be  presumed,  and 
in  taking  away  from  the  jury  all  power  of  passing  on  the  facts  of  the 
case. 

Hamilton,  for  the  plaintiff  in  error. 

Up  to  the  sale  there  was  no  allegation  of  irregularity  in  the  pro- 
ceedings. There  was  not  sufficient  personal  property  to  satisfy  the 
debts  of  the  intestate.  Hence  the  sale  of  a  portion  of  his  real  pro- 
perty became  necessary.  The  sale  was  made,  and  a  due  return  of 
it  was  entered  upon  the  records  of  the  orphan's  court.  The  question 
is,  whether  the  title  passed  by  the  sale  to  Jelly  the  purchaser,  or 
whether  something  more  was  requisite.  The  court  below  considered 
a  confirmation  of  the  sale  necessary  to  a  title.  The  right  of  the  ad- 
ministrators to  sell  is  derived  from  the  act  of  the  19th  of  April  1794. 
Purd.  Dig.  372.  The  right  of  the  heirs  is  not  complete  to  the  estate 
of  the  deceased,  until  all  the  debts  are  paid.  Groff  v.  Groff  et  al., 
14  Serg.  4"  Rawle  183.  There  is  nothing  in  the  act  of  assembly, 
authorising  the  sale,  that  requires  a  confirmation.  It  is  merely  an 
incident  in  practice.  In  cases  of  partition,  however,  the  act  of  as- 
sembly expressly  does  require  a  confirmation.  Hartman  v.  Stahl,  2 
Penns.  Rep.  223.  A  confirmation  of  the  sale  can  be  obtained  at  any 
time  on  application  to  the  court.  Shaupe  et  al.  v.  Shaupe,  12  Serg. 
4-  Rawle  9.  Huckle  and  wife  v.  Phillips,  2  Serg.  <£•  Rawle  7 ;  The 
case  of  Richards,  Guardian,  &c.  6  Serg.  fy  Rawle  462  ;  Common- 
wealth v.  Greason,  4  Serg.  fy  Rawle  426. 

Then,  as  to  the  next  point,  we  contend  the  court  was  wrong  in 
saying  the  jury  had  no  facts  to  find  upon.  The  return  of  the  admi- 
nistrator concludes  with  a  prayer  to  the  court  for  confirmation.  This 
is  drawn  by  the  attorney  or  clerk  of  the  orphan's  court.  The  deed 
recites  the  confirmation.  In  short  we  allege  that  the  confirmation 
is  a  mailer  of  course,  and  always  takes  place  unless  there  are  excep- 
tions. The  want  of  it  appearing  on  the  records  of  the  orphan's  court 
may  therefore  be  considered  the  omission  of  the  court  or  of  the  clerk. 
And  are  the  vested  rights  of  bona  fide  purchasers  to  be  affected  by 
such  an  omission  1  Our  testimony  however  was  rejected,  because 
the  court  thought  it  contradicted  the  record.  Now  it  was  matter 
only  dehors  the  record,  and  intended  to  supply  its  omission.  Sny- 
der's  Lessee  v.  Snyder,  6  Binn.  496  ;  Messinger  v.  Kintner,  4  Sinn. 
105;  M'Pherson  v.  Cunliff  et  al.,  11  Serg.  fy  Rawle  422;  Moore- 
head  v.  Pearce,  2  Yeates  456  ;  Scott  v.  Hancock,  13  Mass.  Rep.  162  ; 
Read  v.  Goodyear's  Executors,  17  Serg.  <$•  Rawle  350;  Rahm  v. 
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North,  2  Yeates  117;  3  Stark.  Ev.  1235;  Ludlow's  Heirs  v.  Wade, 
5  Ohio  Rep.  496 j  Mathews  v.  Thompson  et  al.,  3  Ohio  Rep.  272. 

Watson,  for  the  defendants  in  error. 

The  heirs  were  under  age  at  the  time  these  proceedings  com- 
menced, which  was  on  the  2d  of  July  1814.  The  proceedings  were 
exparle.  The  records  of  the  orphan's  court  were  notice  to  the  pur- 
chaser, and  to  all  the  world.  At  the  trial  every  thing  was  given  in 
evidence  except  the  bond  and  the  confirmation.  There  was  no  bond 
filed  by  the  administrators.  That,  it  is  presumed,  was  the  reason 
why  no  confirmation  was  had.  The  debts  of  the  intestate,  then 
unliquidated,  amounted  to  about  400  dollars.  The  price  of  the  land, 
for  which  it  sold,  was  more  than  twice  that  amount ;  and  James 
Jelly  the  purchaser  was  insolvent.  Groff  v.  Groff  et  ah,  14  Serg.  <$• 
Rawle  184 ;  Gord.  Decedents  230  ;  Act  of  the  26th  of  March  1808, 
Purd.  Dig.  414;  Dawson  et  al.  v.  Sims's  Administrator,  16  Serg.  fy 
Rawle  371 ;  Purd.  Dig.  406  ;  M'Pherson  v.  Cunliff  et  al.,  11  Serg. 
<$•  Rawle  436  ;  Messinger  v.  Kintner,  4  Binn.  99  ;  3  SI  Com.  331. 

Biddle,  on  the  same  side. 

Does  the  essential  action  of  the  orphan's  court  terminate  with  the 
order  to  sell,  or  is  a  confirmation  of  what  has  been  done  under  that 
order  an  indispensable  part  of  the  purchaser's  title,  as  in  case  of  she- 
riff's sales'?  The  language  of  the  courts  corresponds  with  the  gene- 
ral practice  and  professional  opinion.  Thus  in  the  case  cited  on 
the  other  side,  2  Yeates  118,  Judge  Smith  says,  "until  the  vendee 
has  complied  with  his  contract,  it  may  be  imprudent  in  many  in- 
stances to  have  the  sale  confirmed,"  plainly  meaning  that,  up  to  the 
point  of  confirmation,  the  deed  is  harmless  and  inoperative.  In 
M'Pherson  v.  Cunliff,  11  Serg.  fy  Rawle  433,  Judge  Duncan  says, 
"  the  purchaser's  contract  is,  in  truth,  with  the  court."  How  then 
can  knowledge  and  approbation  of  the  terms  of  the  contract  be  pro- 
nounced superfluous'?  Wherever  the  subject  is  adverted  to  in  the 
reports,  confirmation  is  evidently  regarded  as  indispensable.  6  Binn. 
498 ;  7  Serg.  fy  Rawle  172.  The  old  form,  found  in  Graydon  440, 
has  been  pursued  here,  and  recites  a  confirmation.  Considering  the 
numerous  and  distressing  scenes  of  fraud  disclosed  in  the  proceedings 
of  administrators,  and  the  disappearance  of  valuable  estates,  there 
can  be  no  motive  to  withdraw  any  part  of  the  protection  which  the 
law,  as  at  present  understood,  affords  to  those  who  are  incapable  of 
guarding  their  own  interests.  The  evil  will  be  widely  extended  if 
an  administrator  knows  that  after  obtaining  the  original  order  he  has 
no  occasion  to  invoke  further  the  sanction  of  the  court. 

Fetterman,  in  reply. 

The  proceedings  of  the  orphan's  court,  in  this  case,  were  based  on 
the  nineteenth  and  twentieth  sections  of  the  act  of  the  19th  of  April 
1794.  Purd.  Dig.  406.  Every  thing  required  by  that  act  was  done 
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by  the  administrators  of  the  intestate.  The  provisions  made  by  the 
act  of  the  2d  of  April  1804,  are  of  a  different  character,  for  a  different 
purpose,  and  in  strikingly  different  language.  Purd.  Dig.  411.  By 
the  act  of  the  2d  of  April  1802,  Ibid.  410,  the  order  of  the  orphan's 
court  is,  to  sell  and  convey.  The  acts  of  1794  and  1802  present  two 
classes  of  cases,  in  neither  of  which  is  the  final  order  of  confirmation 
made  necessary.  As  to  the  act  of  1775,  section  fourth,  Purd.  Dig. 
290,  in  relation  to  sheriff's  sales,  an  acknowledgement  of  the  deed 
by  the  court  is  expressly  required.  By  the  recent  act  of  the  29th  of 
March  1832,  the  bond  is  a  condition  precedent,  and  must  be  filed 
before  the  order  of  sale  is  made.  Here  there  was  a  fair  sale  and 
payment  of  the  purchase  money ;  and  an  uninterrupted  possession 
for  a  period  of  fourteen  years  under  the  sale. 

No  objections  appear  to  have  been  ever  made  to  the  sale,  and 
therefore  it  is  presumed  to  have  been  confirmed,  as  a  matter  of  course, 
by  the  orphan's  court. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Two  errors  have  been  assigned.  The  first  is  an 
exception  to  the  opinion  of  the  court,  pronouncing  the  sale  invalid, 
for  want  of  a  confirmation  of  it  appearing  on  the  records  of  the  or- 
phan's court.  And  the  second,  that  the  court  erred  in  not  charging 
the  jury  that  a  confirmation,  if  necessary  under  the  circumstances 
mentioned,  ought  to  be  presumed. 

The  question,  presented  in  the  first  error  assigned,  must  be  solved 
by  a  fair  construction  of  the  nineteeth  and  twentieth  sections  of  the 
act  of  the  19th  of  April  1794,  directing  the  descent  of  intestate's  real 
estate,  &c.  Purd.  Dig.  406  (1831).  By  the  nineteenth  section,  the 
administrators  of  persons  dying  intestate,  leaving  lands,  but  not  suf- 
ficient personal  estate  to  pay  their  debts  and  maintain  their  minor 
children,  are  authorized  "  to  sell  and  convey"  such  parts  of  the  lands 
for  that  purpose,  as  the  orphan's  court  of  the  county,  in  which  the 
lands  are  situate,  "  shall  think  fit  to  allow,  order  and  direct."  And 
by  the  twentieth  section,  the  administrators,  after  making  the  sales, 
are  "  to  bring  their  proceedings  therein  to  the  next  orphan's  court  after 
the  sale  made."  But  in  no  part  of  this  act,  nor  in  that  of  any  other 
on  this  subject  until  the  passage  of  the  late  act  of  the  29th  of  March 
1832,  is  it  required  that  the  sale  shall  be  approved  or  confirmed  by 
the  orphan's  court,  in  order  to  give  it  validity.  I  admit  that  it  has 
been  the  practice,  generally,  to  obtain  a  confirmation  of  such  sales 
and  to  have  it  so  entered  upon  the  records  of  the  court:  but  it  has  al- 
ways been  a  matter  of  course  to  confirm,  unless  objections  were  made. 
Where  objections  are  made,  I  think  it  has  been  the  practice  to  com- 
mit them  to  writing  and  to  file  them  with  the  clerk  of  the  court,  or 
to  have  them  noted  on  the  record  ;  yet  I  cannot  go  so  far  as  to  con- 
demn a  sale  for  want  of  its  appearing  on  the  record  that  it  was  con- 
firmed, after  it  has  been  carried  fully  into  effect  and  consummated 
by  the  parties,  and  possession  taken  of  the  estate  and  held  by  the 
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purchaser,  and  those  claiming  under  him,  for  a  space  of  fifteen  years, 
without  any  objection  having  been  made  or  filed  in  the  court,  or 
made  in  any  other  form  that  we  hear  of,  against  the  sale.  Indeed 
I  am  of  opinion,  that  according  to  the  terms  of  the  act  it  was  not  the 
intention  of  the  legislature,  after  a  return  of  the  sale  made  by  the 
administrator  to  the  court,  in  pursuance  of  a  previous  order  author- 
izing him  to  sell  and  convey,  that  any  action  of  the  court  should  be 
expressed  on  the  record  in  regard  to  it,  unless  some  objections  were 
made  to  it ;  in  which  case  the  court  would  be  necessarily  called  on 
to  act;  and  having  done  so,  their  decision,  disposing  of  the  objections, 
ought  to  appear  on  their  records,  that  it  may  be  known  what  it  is. 
Then  suppose  an  objection  to  be  made  and  entered  on  the  record, 
and,  immediately  following,  an  order  in  these  words,  "  objection 
overruled  by  the  court."  Could  it  be  said  that  the  sale,  after  this 
appearing  on  the  record,  ought  still  to  be  considered  not  good  and 
effective  7  Certainly  not.  Then  in  what  does  the  case,  where  an 
objection  has  been  made  to  the  sale  and  overruled  by  the  court,  dif- 
fer from  the  case  of  a  sale  made,  to  which  no  valid  objection  can  be 
made]  Because,  I  take  it,  that  after  an  objection  made  and  over- 
ruled, the  sale  is  to  he  considered  one  free  from  objection  ;  and  so 
the  same  conclusion  is  to  be  drawn  where  none  appears  to  have  been 
made.  And  if  none  exist,  then  the  necessary  consequence  would 
seem  to  be,  that  the  sale  is  good  and  effective.  This  course  of  rea- 
soning appears  to  be  sustained  by  the  terms  of  the  act  of  1794,  which 
expressly  directs  the  orphan's  court,  upon  the  first  application  of  the 
administrator,  and  on  his  laying  the  proper  ground  before  the  court, 
to  make  an  order  authorizing  him  to  sell  and  convey  the  land.  And 
having  sold  and  conveyed,  as  the  order  of  the  court  directed,  he  is  to 
bring  his  proceedings  therein  to  the  next  orphan's  court  after  the  sale 
made.  It  is  reasonable  then  to  conclude,  that,  as  the  administrator 
has  sold  and  conveyed  the  land  under  an  order  of  the  orphan's  court, 
which  the  court  was  fully  competent  to  make,  expressly  authorizing 
him  to  do  so,  it  ought  to  be  considered  not  only  good  but  effective, 
until  it  is  actually  set  aside  by  some  action  of  the  court  upon 
it.  It  has  been  asked  why  should  the  act  require  the  administrator 
to  bring  his  proceedings  to  the  next  court,  unless  it  be  to  have  them 
approved  and  confirmed  by  the  court?  I  answer,  that  to  me  it  ap- 
pears that  the  legislature  intended  by  this  to  have  the  proceedings 
put  on  record ;  and  required  also,  that  this  should  be  done  at  the  next 
court  after  the  sale,  so  that  all  concerned  might  know,  not  only  what 
was  done,  but  likewise  when  to  appear  and  make  their  objections  to 
the  sale,  if  they  had  any.  But  if  none  were  made  within  the  proper 
time,  the  natural  consequence  would  be,  that  the  sale  was  fair  and 
free  from  all  exception.  This  construction  of  the  act  of  1794  receives 
support,  I  think,  from  the  circumstance  of  the  legislature  having  in- 
troduced a  new  and  different  clause  into  the  act  of  the  29th  of  March 
1832  on  this  subject,  from  any  that  is  contained  in  any  prior  aef. 
In  the  thirty-second  section,  after  requiring  a  return  of  the  sale  to  be 
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made  to  the  orphan's  court,  is  added  "  when,  if  the  same  be  approved 
by  the  court,  it  shall  be  confirmed."  Now  this  clause  was  clearly 
unnecessary,  if  requiring  a  return  of  the  sale  to  the  court  necessarily 
implied  it.  By  this  last  act  every  purchaser  at  such  sale  is  apprized 
in  terms  which  cannot  be  misapprehended,  that  to  make  the  sale 
perfect,  it  must  be  approved  and  confirmed  by  the  court ;  but  to  sup- 
ply the  same  requisition  by  mere  construction  of  the  act  of  1794, 
under  which  the  sale  in  question  was  made,  would  seem  to  be  bring- 
ing the  rights  of  a  purchaser  to  a  test  not  contained  in  the  act  itself; 
and  of  which  he,  therefore,  may  never  have  had  the  least  intimation. 
This  I  feel  unwilling  to  do,  because  it  might  bring  into  dispute  the 
titles  of  some,  perhaps  many  who  have  not  only  bought  fairly,  and 
paid  the  full  value  of  the  land,  but  have  made  large  and  expensive 
improvements  upon  it. 

Being  of  opinion  then,  that  the  right  or  title  of  the  defendants  in 
error  to  the  lot  of  ground  in  dispute,  was  divested  by  the  sale  made 
of  it  under  the  order  of  the  orphan's  court,  and  that  they  therefore 
have  no  title  or  claim  to  it,  it  becomes  unnecessary  to  say  any  thing 
of  the  second  error.  Indeed,  having  decided  the  question  raised  in 
the  first  error  against  the  defendants  in  error,  the  question  involved 
in  the  second  error  does  not  arise  in  the  case. 

Judgment  reversed. 


Campbell  against  Finney. 

In  an  action  for  a  malicious  prosecution,  upon  the  statute  of  1705,  either  the 
court  or  the  jury  may  double  the  damage  sustained  by  the  plaintiff;  but  in  order 
to  authorize  the  court  to  do  it,  it  must  appear  by  a  special  finding  of  the  jury 
that  they  have  found  but  single  damages. 

WRIT  of  error  to  the  court  of  common  pleas  of  Mleghany  county. 

This  was  an  action  on  the  case  for  a  malicious  prosecution,  brought 
by  Robert  Finney  against  Nathan  G.  Campbell,  (he  plaintiff  in  error, 
to  recover  damages  under  the  act  of  1705,  which  enacts  that  "  if  any 
person,  &c.  shall  be  imprisoned  or  prosecuted  without  probable  cause, 
he  shall  have  double  damages  against  the  informer  or  prosecutor,  to 
be  recovered  by  an  action  at  common  law."  The  plaintiff  below  in 
his  declaration  counted  on  the  statute,  and  the  jury  found  a  general 
verdict  for  the  plaintiff  for  450  dollars  damages.  The  defendant 
below  moved  for  a  new  trial,  which  motion  was  overruled  by  the 
court,  who  directed  judgment  to  be  entered  for  900  dollars,  double 
the  amount  of  damages  found  by  the  jury.  The  plaintiff  in  error 
alleges  that  the  court  below  erred  in  rendering  judgment  for  double 
the  amount  found  by  the  jury. 
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Hamilton  and  Forward,  for  plaintiff  in  error. 

In  actions  of  this  kind  the  declaration  should  either  recite  or  con- 
clude contrary  to  the  statute.  In  this  case  the  declaration  did  con- 
tain a  conclusion  against  the  statute.  The  inference  is,  that  the 
plaintiff  below  went  to  the  jury  for  the  penalty  which  it  imposed  ; 
and  the  court  should  imply  that  the  jury  gave  the  douhle  damages 
provided  for  by  the  statute,  unless  the  plaintiff  can  show  that  he 
went  for  single  damages.  The  courts  should  require  great  strictness 
in  maintaining  actions  for  malicious  prosecutions.  Morrison  v.  Gross, 
1  Brown  1 — 8 ;  Rees  v.  Emerick  et  al.,  6  Serg.  fy  Rawle  288  ;  New- 
comb  v.  Butterfield,  8  Johns.  Rep.  342  ;  Ingle  v.  Wordsworth  et  al.,  3 
Burr.  1287.  In  Livingston  v.  Platner,  1  Cowen  175,  it  was  held 
that  the  jury  must  assess  the  single  value  in  terms;  otherwise  the 
court  will  presume  they  have  found  the  treble  value.  At  common 
law  single  damages  only  could  be  recovered.  Sayre's  Dam.  177, 
178,  242.  The  court  cannot  increase  the  damages  found  by  the 
jury,  because  it  cannot  arrive  at  a  correct  knowledge  of  the  damages 
sustained.  The  only  cases  in  which  this  can  be  done  are,  where  it 
appears  that  the  jury  have  neglected  or  refused.  Bennet  v.  Hart, 
Sayre's  Rep.  214;  12  Mod.  52.  No  example  can  be  found  in  this 
stale  to  authorize  the  proceeding  of  the  court  below,  in  a  case  in 
which  the  suit  has  been  brought  under  the  act  of  1705.  In  Penn- 
sylvania it  is  competent  for  the  jury  alone,  and  not  for  the  court,  to 
assess  damages.  Double  damages  never  can  include  vindictive 
damages.  Here  the  penalty  imposed  by  the  statute  is  given  in  lieu 
of  vindictive  damages.  Then  why  did  the  court  double  the  amount? 
Did  the  right  arise  from  any  thing  spread  upon  the  record  1  On  the 
contrary  it  does  not  there  appear  that  the  jury  intended  to  find  single 
damages.  In  Rees  v.  Emerick  et  al.,  6  Serg.  fy  Rawle  288,  Judge 
Duncan,  at  nisiprius,  left  it  to  the  jury  to  find  double  damages,  and 
judgment  was  entered  on  the  second  finding  of  the  jury.  In  Cross 
v.  The  United  States,  1  Gall.  26,  the  damages  were  not  doubled ; 
and  that  case  is  one  in  point  for  the  plaintiff  in  error.  The  statute 
of  1705  is  a  penal  one,  and  the  courts  should  not  advance  beyond  its 
clearly  defined  requisitions. 

Fetterman,  for  defendant  in  error. 

Where  suit  was  brought  on  a  statute  to  recover  double  damages 
with  costs  of  suit,  the  jury  found  1400  pounds  damages,  and  the 
court  rendered  judgment  for  2800  pounds.  Chapman  v.  Pickergill, 
1  Wils.  145.  There  is  a  difference  between  the  statute  of  New  York 
on  which  the  action  in  Livingston  v.  Platner,  1  Cowen  175,  was 
brought,  and  our  act  of  1705  on  which  the  present  case  is  founded. 
In  Lobdell  v.  New  Bedford,  1  Mass.  Rep.  153,  Judge  Sedgwick  in- 
structed the  jury  to  find  single  damages.  Where  the  statute  gives 
double  damages,  either  the  court  or  the  jury  may  assess  them.  If 
the  jury  find  generally,  the  damages  will  be  deemed  single,  and  the 
court  will  double  them.  Cross  v.  The  United  States,  1  Gall.  26. 
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Under  the  patent  laws  of  the  United  States,  the  jury  find  damages 
and  the  court  trebles  them.  He  further  cited,  2  Com.  Dig.  tit.  Pleader, 
2  S.  16,  p.  351  ;  Shoemaker  v.  Nesbit,  2  Rawle  201 ;  Yek.  176. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  would  seem  to  be,  under  the  act  in  question,  rather 
the  province  of  the  jury  than  the  court  to  find  the  double  damages 
given  by  the  act.  That  the  jury  have  the  power,  under  the  direction  of 
the  court,  there  can  be  no  doubt ;  and  this  was  the  method  pursued  in 
Rees  v.  Emerick  et  al.,  6  Serg.  fy  Rawle  286.  That  was  an  action 
on  the  act  of  the  21st  of  March  1772,  which  declares,  that  if  a  dis- 
tress and  sale  shall  be  made,  when  no  rent  is  in  arrear,  the  owner  of 
the  goods  distrained  and  sold  may,  by  action  of  trespass, or  on  the  case, 
recover  double  the  value  of  the  goods.  Justice  Duncan,  who  tried 
the  cause  at  nisiprius,  directed  the  jury  to  fmd,  first,  such  damages 
as,  under  all  the  evidence,  they  should  think  proper ;  and  secondly, 
double  the  value  of  the  goods  sold  and  distrained.  That  the  jury 
may  so  find,  also  appears  from  Livingston  v.  Plainer,  1  Cowen  175 ; 
1  Gall  Rep.  29 ;  Newcomb  v.  Butterfield,  8  Johns.  Rep.  266.  The 
jury,  who  try  the  issue  joined,  in  an  action  wherein  treble  damages 
are  recoverable,  may  assess  the  treble  damages.  Sayre's  Rep.  214. 
Justice  Story,  in  Cross  v.  The  United  States,  on  a  review  of  the  au- 
thorities, says,  "  Were  this  a  case  (it  was  an  action  for  a  penalty)  in 
which  damages  were  demanded,  we  think  it  would  be  good  either  for 
the  court  or  jury  to  assess  the  double  damages,  if  it  appeared  on  the 
record  that  such  assessment  was  in  fact  made."  Here  the  plaintiff 
counts  on  the  statute  with  a  demand  from  the  jury  for  double  dam- 
ages, and  the  presumption  is  that  the  jury  gave  double  damages. 
And  this  presumption  can  only  be  negatived  by  a  special  finding  of 
the  jury  themselves.  The  court  have  the  power  to  double  the  dam- 
ages only  where  the  jury  have  shown  by  the  verdict  that  they  have 
not  exercised  the  right.  It  is  competent  for  the  court  to  double  the 
damages  in  cases  in  which  they  are  not  doubled  by  the  jury;  but 
the  jury  must  find  the  facts  by  which  it  is  to  be  determined  whether 
the  defendant,  be  liable  to  such  damages.  The  declaration  should 
refer  to  the  act,  so  that  the  defendant  may  be  apprized  of  the  extent 
of  the  demand,  and  the  jury  must  find  the  damages  and  state  that 
they  are  single  damages.  Newcomb  v.  Butterfield,  8  Johns.  Rep. 
264.  The  case  of  Livingston  v.  Plainer,  1  Cowen  175,  which  was 
trespass  quart  clausum  fregit  and  for  cutting  the  plaintiff's  trees  con- 
trary to  the  statute,  it  was  also  ruled,  that  to  entitle  the  plaintiff  to 
have  his  damages  and  costs  trebled  on  motion,  he  must,  first,  count 
upon  the  statute;  second,  the  jury  must  find  generally  for  the  plain- 
tiff, and  assess  the  single  value  of  the  wood,  &c.  cut  and  carried  off, 
in  terms.  If  they  do  not  thus  find,  the  court  will  intend  that  the 
jury  have  found  the  treble  value.  In  the  case  at  bar,  the  jury  found 
all  the  facts  necessary  to  the  action  of  the  court,  except  that  they 
failed  to  find  that  the  damages  were  double  or  single.  In  the  absence 
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of  such  proof  it  was  the  duty  of  the  court  of  common  pleas  to  pre- 
sume that  the  jury  had  found  double. 

Judgment  reversed,  and  judgment  for  the  single  damages  found 
by  the  jury. 


Owen  against  Simpson.    ; 
#&>    A 

A  writ  of  fieri  facias  was  correctly  indorsed,  but  the  body  of  it  had  relation 
to  a  different  suit.  The  writ  was  executed  and  returned  by  the  sheriff  ae  if  the 
contents  corresponded  with  the  indorsement.  A  venditioni  exponas  issued,  on 
which  the  land,  levied  upon  as  the  property  of  the  defendant  named  in  tho  in- 
dorsement, was  sold.  All  the  other  proceedings  in  the  suit  were  correct.  The 
writ  of  fieri  facias  is  amendable,  and  the  purchaser  at  sheriff's  sale  acquires  a 
good  title.  <* 

ERROR  to  the  common  pleas  of  Butler  county. 

Michael  Owen  and  James  Parker,  the  plaintiffs  in  error,  were 
plaintiffs  below,  and  brought  this  action  of  ejectment  against  William 
Simpson,  the  defendant  in  error,  to  recover  a  tract  of  land  containing 
two  hundred  acres. 

The  following  was  the  case  stated  for  the  opinion  of  the  court 
below  : 

W.  W.  Fetterman  obtained  a  judgment,  No.  47  of  July  term  1826, 
in  the  common  pleas  of  Butler  county,  against  William  Sijnpson  and 
Thomas  Simpson,  for  35  dollars,  with  costs  amounting  to  14  dollars 
and  41  cents,  entered  from  the  1st  of  April  1826.  On  the  4th  of 
July  1826,  a  precipe  for  a  fieri  facias,  on  this  judgment,  was  given  to 
the  prothonotary,  which  was  filed  as  No.  2  of  October  term  1826  by 
the  prothonotary  on  the  day  after  its  date.  A  fieri  facias  then  issued 
which  was  indorsed  as  follows  :  "  No.  2  of  October  term  1826,  W. 
W.  Fetterman  v.  Thomas  Simpson  and  William  Simpson,  fieri  facias, 
debt  35  dollars,  interest  from  the  1st  of  April  1826  ;"  and  a  statement 
of  the  costs,  14  dollars  and  4|  cents.  The  body  of  this  writ  pur- 
ported to  be  a  fieri  facias  in  the  Commonwealth  v.  John  Stevenson, 
for  a  debt  of  45  dollars  and  26  cents.  Under  this  fieri  facias  a  levy 
was  made  on  the  tract  in  dispute  as  the  property  of  the  defendants, 
an  inquisition  held,  and  the  property  condemned,  as  appears  from  the 
return  indorsed.  On  the  execution  docket  at  No.  2  of  October  term 
1826,  regular  reference  is  made  to  the  original  suit,  No.  47  of  July 
term  1826.  The  levy  was  also  correctly  docketed.  A  venditioni 
exponas,  W.  W.  Fetterman  v.  Thomas  Simpson  and  William  Simp- 
son, then  issued,  No.  59  of  April  term  1828,  on  which  the  land  was 
returned  sold  to  Michael  Owen  and  James  Parker  on  the  llth  of 
April  1828,  for  22  dollars  and  50  cents,  to  whom  a  deed  was  exe- 


88  SUPREME  COURT  [Pittsburgh 

[Owen  v.  Simpson.] 

cuted  by  the  sheriff  and  duly  acknowledged.  If  the  court  should  be 
of  opinion  that  the  sale  was  good,  and  that  the  fieri  facias  No.  2  of 
October  term  1826  could  be  amended,  then  judgment  to  be  entered 
for  the  plaintiffs  ;  otherwise  judgment  for  the  defendant. 

On  this  statement  of  the  case  the  court  below  (Bredin,  president) 
directed  judgment  to  be  entered  for  the  defendant ;  which  is  now 
assigned  for  error. 

S.  .#.  Gilmore,  for  the  plaintiffs  in  error,  contended  that  the  fieri 
facias  was  amendable.  It  was  correctly  indorsed,  although  the  body 
of  it  had  relation  to  a  different  suit.  All  the  other  proceedings  in  the 
sale  of  the  land  were  correct.  And  it  was  not  until  after  the  eject- 
ment was  brought,  that  the  mistake  in  the  fieri  facias  was  discovered. 
2  Tidd's  Pr.  756,  769,  770 ;  Welsh  et  al.  v.  Vanbebber  et  al.,  4  Yeates 
559;  Peddle  v.  Hollinshead,  9  Serg.  $  Rawle2T7;  Black  v.  Wistar, 
4  Datt.  267  ;  Com.  Dig.  476,  Amendment. 

Purviance,  for  defendant  in  errot. 

The  cases  cited  on  the  other  sfde  are  amendments  based  upon 
some  foundation.  There  was  something  to  amend.  In  every  in- 
stance the  defective  record  had  something  on  its  face  by  which  the 
amendment  could  be  made.  But  in  the  present  case  there  was  a 
total  omission  to  issue  a  writ  of  any  kind  ;  and  at  this  late  period  to 
suffer  it  to  be  amended,  would  prejudice  the  interests  of  third  persons. 
The  cases  referred  to,  appear  principally  to  be  misprisions  of  the  clerk 
in  a  letter  or  syllable,  and  are,  therefore,  clearly  within  the  statute  of 
jeofail  and  the  decisions  of  the  English  courts.  But  there  is  no  law 
providing  fpr  an  entire  omission. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Not  only  has  every  court  the  power,  but  it  is  its 
duty  to  amend  a  clerical  error  which  stands  in  the  way  of  justice ; 
and  here  it  is  evident  the  defect  in  the  process  was  produced  by  the 
blunder  of  the  prothonotary.  But  there  is  one  consideration  which 
entitles  the  purchaser,  in  a  case  like  this,  to  peculiar  favour.  It  is  the 
course  of  most  of  our  offices  not  to  issue  the  writ  the  moment  a  precipe 
comes  in  ;  and  though  not  expressly  a  part  of  the  case,  it  is  not  too 
much  to  presume  that  in  preparing  a  number  of  executions  to  be  de- 
livered to  the  sheriff  together,  the  clerk  misplaced  the  indorsements; 
consequently,  that  the  sheriff  had  actually  in  his  hands  a  formal  writ 
to  authorize  the  levy  when  he  made  it.  Now  had  the  return  been 
made  on  the  paper  containing  this  writ,  though  entitled  in  another 
cause,  no  irregularity  could  have  been  pretended,  because,  theoreti- 
cally, the  body  of  the  writ  is  every  thing  and  the  indorsement  of  the 
title  nothing.  But  why  shall  not  the  court  attach  the  return  to  the 
writ  where  their  separation  was  accidental  1  In  practice,  the  indorse- 
ment means  more  than  it  does  in  theory,  as  it  determines  the  line 
and  limit  of  the  officer's  duty,  and  in  a  measure  controls  the  mandate 
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within.     So  far  does  this  prevail,  that  an  alias  or  pluries  for  an  un- 
made residue,  instead  of  being  based  according  to  strict  form  on  the 
return  of  the  preceding  writ,  and  commanding  further  execution  to 
be  done  but  to  the  extent  of  such  residue,  issues,  by  the  practice  of 
most  of  our  offices,  nominally  for  the  amount  of  the  entire  judgment, 
but  actually  for  the  balance,  deducting  the  credits  indorsed.    This  is 
an  incongruity  which  doubtless  mars  the  symmetry  of  the  proceed- 
ing :  but  that  it  is  convenient  in  practice  and  harmless  in  its  conse- 
quences, is  proved  by  the  fact  that  the  courts  have  not  been  called 
upon  to  correct  it.     It  is  not  meant  by  this  to  encourage  departures 
from  the  forms  of  the  common  law  ;  but  it  is  proper  to  say,  that  the 
indorsement  on  an  execution  is  something  more  than  an  index  of  its 
existence  on  the  file.     It  is  an  index  of  the  matter  within  ;  and  it 
contains  that  from  which  the  substance  of  a  perfect  writ  may  be  ex- 
tracied.     Now  where  there  have  been  cross  blunders  in  this  matter, 
it  will  not  be  disputed  that  the  court  may  set  every  thing  right  by 
transferring  the  indorsement  of  the  title,  and  return  to  the  paper 
containing  the  mandate;  and  it  requires  no  greater  assumption  of 
power  to  transfer  the  mandate  to  the  proper  indorsement :  so  that  it 
would  not  seem  to  be  a  stretch  of  authority  to  lay  hold  on  either  the 
writ  or  the  indorsement  to  sustain  a  title,  like  this,  grown  out  of  a 
bona  fide  proceeding.     But,  to  discard  the  assumed  existence  of  a 
formal  authority  in  the  hands  of  the  sheriff,  concurrently  with  the 
paper  indorsed  as  such,  which  I  admit  is  not  a  part  of  the  case,  we 
have  the  precipe  directing  a  writ  to  be  issued ;  a  levy,  inquisition, 
venditioni  and  sale,  all  reciting  it ;  and  with  such  materials  for  it, 
why  should  a  court  not  amend?    The  objection  is,  not  that  there  is 
nothing  to  amend  by,  but  that  there  is  nothing  to  be  amended  ;  as, 
on  turning  from  the  indorsement  without  to  the  matter  within,  we 
discover  what  is  either  perfect  already,  though  purporting  to  have 
been  issued  on  another  judgment,  or  else  a  nullity  as  respects  the 
sheriff's  authority  to  sell  the  defendant's  land.     It  is  undoubtedly  a 
nullity;  but  it  is  no  more  so  than  was  the  execution  in  Peddle  v. 
Hollingshead,  9  Serg.  fy  Rftuole  277,  which  was  insensible  and  void 
in  its  whole  frame  before  the  amendment  was  allowed  which  made 
it  intelligible,  and  which,  by  the  insertion  of  the  words  introduced, 
was  changed  in  its  legal  effect  and  became  a  different  instrument. 
And  in  Black  v.  Wistar,  4  Doll  267,  a  variance  between  the  judg- 
ment and  the  fieri  facias,  which  is  the  defect  here,  with  this  differ- 
ence that  the  variance  is  a.,  total  one,  was  amended  by  the  precipe 
and  judgment  even  after  error  brought.    Here  there  is  the  judgment, 
the  precipe,  the  indorsement,  the  inquisition  and  condemnation,  the 
return  of  sale  ;  in  short  every  thing  precedent  or  subsequent  to  the 
blunder  that  could  indicate  its  existence  and  extent ;  and  to  suffer 
the  misprision  of  a  clerk  to  destroy  the  title  of  a  purchaser  with  such 
materials  for  amendment,  would  be  inconsistent  with  the  liberality 
which  is  so  conspicuous  a  feature  in  the  practice  of  our  day.     As 
then  the  court  in  which  the  proceedings  were,  might  have  repaired 

III. — M 
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the  defect  in  the  purchaser's  title,  we  are  bound  by  the  terms  of  the 
case  to  say  he  is  entitled  to  recover. 

Judgment  of  the  court  below  reversed,  and  judgment  for  the  plain- 
tiff. 


Tipton  against  Kahle. 

In  slander,  the  words  "  he  swore  me  out  of  a  sum  of  money,"  are  not  action- 
able. 

The  purport  of  words  spoken  may  be  laid  in  the  declaration ;  but  it  is  not 
permitted  to  drop  altogether  both  the  language  and  ideas  uttered,  and  sum  up 
all  in  one  round  charge.,  and  leave  it  to  the  jury  to  say  whether  the  words 
proved  amounted  to  that  charge. 

WRIT  of  error  to  the  court  of  common  pleas  of  Venango  county. 

This  was  an  action  of  slander  brought  by  Frederick  Kahle,  the 
defendant  in  error,  against  the  plaintiff  in  error,  Lee  Tipton.  The 
declaration  set  forth,  that  Tipton  had  uttered  words  concerning 
Kahle,  "  in  substance  as  follows,  to  wit :  *  he  is  perjured,  and  swore 
me  out  of  a  sum  of  money,  and  will  swear  any  thing,  and  is  a  damned 
rascal :  he  is  a  thief,  and  I  can  prove  it'  (meaning  that  he,  the  said 
Frederick,  was  guilty  of  the  crime  of  perjury,  and  was  a  base  wicked 
and  abandoned  wretch,  and  would  swear  any  thing,  and  meaning 
that  the  said  Frederick  was  guilty  of  the  crime  of  larceny,  and  he, 
the  said  Lee,  could  prove  it)."  On  the  trial  of  the  cause  in  the  court 
below,  it  was  proved  Tipton  had  said  that  he  had  given  Kahle  leave 
to  swear;  that  Kahle  had  sworn  him  out  of  a  sum  of  lent  money 
before  Esquire  Martin ;  and  that  Kahle  was  a  thief,  and  had  stolen 
apples. 

The  following  points  were  submitted  by  Tipton's  counsel. 

1.  That  the  words  "  he  swore  me  out  of  a  sum  of  money,"  do  not 
support  the  charge  in  the  declaration,  that  defendant  said  the  plain- 
tiff had  committed  perjury. 

2.  That  the  words,  "  he  swore  me  out  of  a  sum  of  money"  are  not 
actionable. 

3.  That  if  the  jury  believe  there  was  a  suit  before  Esquire  Mar- 
tin, between  the  plaintiff  and  defendant,  and  defendant  agreed  that 
plaintiff  might  make  his  oath  as  to  certain  facts,  the  oath  so  made 
is  an  extra  judicial  affidavit,  and  saying  afterwards  that  the  plaintiff 
had  sworn  him  out  of  a  sum  of  money  in  that  case,  is  not  actionable. 

4.  That  to  say  of  another,  "  he  swore  me  out  of  a  sum  of  money" 
without  more,  or  adding  it  was  before  Esquire  Martin,  is  not  action- 
able in  itself,  and  cannot  be  made  so  without  producing  the  record 
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of  a  case  before  that,  justice,  in  which  the  party  could  be  judicially 
sworn,  and  had  been  sworn  as  a  witness. 
Errors  assigned. 

1.  In  laying  the  words  in  the  narr.  "in  substance." 

2.  In  the  court's  not  charging  as  requested  on  all  the  defendant's 
points. 

Pearson,  for  plaintiff  in  error. 

We  contend  it  was  error  to  lay  the  words  in  the  declaration  in  sub- 
stance. Yundt  v.  Yundt,  12  Serg.  <$•  Rawle  427;  Ward  v.  Clark,  2 
Johns.  10 ;  2  Ch.  PL  235 ;  2  Saund.  on  PL  fy  Ev.  798,  799. 

The  words  are  not  actionable  without  a  colloquium.  Shaffer  v. 
Kintzer,  1  Binn.  537;  Packer  v.  Spangler,  2  Binn.  60;  Wardr.  Clark, 
2  Johns.  10;  Stafford  v.  Green,  1  Johns.  505;  Crookshankv.  Gray  and 
wife,  20  Johns.  344;  Hopkins  v.  Beedle,  1  Games' s  Rep.  347;  6  Bac. 
Jib.  207;  2  Saund.  PI.  fy  Ey.  368;  Stark.  Ev.  867,  note.  Where  extra- 
neous matter  is  necessary,  it  must  be  laid  and  proved.  2  Saund.  PI.  fy 
Ev.  366,  798,  799;  Todd  v.  Hastings,  2  Saund.  Rep.  307;  Hawkes  v. 
Hawkey,  8  East.  427;  Craft  v.  Boite,  1  Saund.  Rep.  242;  Stark,  on 
Slander  292.  A  variance  is  fatal.  2  Saund.  PL  fy  Ev.  368.  A 
colloquium  must  be  proved  as  laid ;  2  Saund  PL  fy  Ev.  370,  385;  and 
must  be  laid  and  the  words  relate  to  it.  Maxwell  and  wife  v.  Allison, 
1 1  Serg.  fy  Rawle  344 ;  Van  Vechten  v.  Hopkins,  5  Johns.  223.  The 
colloquium,  if  any  was  proved,  was  of  an  extra  judicial  affidavit,  and 
not  actionable.  Shaffer  v.  Kintzer,  1  Binn.  537.  On  this  point  the 
court  erred.  The  words  showed  that  he  spoke  of  the  extra  judicial 
oath.  The  words  are  not  actionable  in  themselves ;  they  could  only 
be  rendered  so  by  reference  to  the  particular  proceeding,  which  must 
be  proved.  If  the  words  relate  to  a  particular  transaction  which 
shows  that  no  crime  could  have  been  committed,  although  they, 
under  other  circumstances,  might  be  actionable,  yet  they  then  cease 
to  be  so.  Van  Rensselaer  v.  Dole,  1  Johns.  Ca.  279;  Whart.  Dig.  555, 
556;  Dr  Shecut  v.  M'Dowell,  1  Cons.  Rep.  South  Car.  35;  Thomp- 
son v.  Bernard,  1  Camp.  48 ;  4  Coke's  Rep.  19;  1  Bac.  Jib.  239,  240. 
This  could  not  be  perjury.  The  magistrate  had  no  right  to  admin- 
ister an  extra  judicial  oath.  An  oath  in  a  private  matter  is  not  per- 
jury. 1  Hawk.  P.  C.  318,  320,  322;  2  Russel  on  Cr.  517,  520; 
Jlrchb.  Cr.  PL  249,  250;  4  Chit.  Bl.  137,  note.  To  say  of  a  man,  "he 
swore  a  false  oath  and  I  can  prove  it,"  has  been  expressly  decided 
to  be  not  actionable.  Parker  v.  Spangler,  2  Binn.  60.  So,  "he  swore 
false  before  Squire  Andrews,  and  I  cap  prove  it."  Stafford  v.  Green, 
1  Johns.  505.  So,  "  he  swore  false  against  me  in  Squire  Jameson's 
court."  Ward  v.  Clark,  2  Johns.  10.  So,  "  he  was  forsworn  in  leet 
court."  1  Bac.  Jib.  207 ;  Green  v.  Long,  2  Games' s  Rep.  91.  There 
must  be  a  colloquium  of  a  trial,  and  it  must  appear  that  the  evidence 
was  material  to  the  issue.  Crookshank  v.  Gray  and  wife,  20  Johns. 
344.  A  colloquium  is  absolutely  necessary  and  an  innuendo  will  not 
help.  Miller  v.  Miller,  8  Johns.  74.  The  witness  may  swear  to  a 
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lie  without  knowing  it.  The  oath  may  be  extra  judicial.  The 
charge  of  perjury  must,  be  unequivocally  conveyed.  Hopkins  v. 
Beedle,  1  Caines's  Rep.  347.  If  the  words  relate  to  an  oath  not 
legally  administered,  ihey  are  not  actionable.  Harvey  v.  Boies,  1 
Penns.  Rep.  12. 

The  substance  of  the  words,  not  of  the  charge,  must  be  proved  as 
laid  in  the  declaration.  Stark.  Ev.  845, 846,  847,  note  (e) ;  I  Bac.  Jib. 
243,  note ;  Stark,  on  Slander,  270 — 276.  And  the  sense  and  man- 
ner must  be  the  same.  Stark.  Ev.  846,  note ;  Miller  «.  Miller,  8 
Johns.  74;  Kyzer  v.  Grubbs,  2  M' Cord's  Rep.  305;  M'Connel  v. 
M'Coy,  7  Serg.  fy  Rawle  223.  For  the  application  of  this  principle 
in  the  case  of  an  indictment  for  perjury,  see  2  Russel  on  Cr.  546.  A 
variance  between  the  allegata  and  probata  is  fatal.  Stark  on  Slander 
274. 

Matter  of  inducement,  as  well  as  other  matter,  must  be  legally  prov- 
ed, and  if  an  oath  is  averred  to  be  taken  before  a  magistrate,  legal  evi- 
dence of  a  trial  must  be  produced.  3  Stark.  Ev.  1551,  note  (x);  2  Id. 
867,  note ;  Crookshank  v.  Gray  and  wife,  20  Johns.  344 ;  Bullock  v. 
Koon,  9  Cowen  30.  The  court  erred  in  not  instructing  the  jury 
whether  the  words  proved  were  the  same  in  substance  as  those  laid 
in  the  declaration.  Where  the  words  are  admitted  and  agreed  on, 
it  becomes  a  question  of  law  whether  they  are,  or  are  not,  the  same 
in  substance.  In  Rue  v.  Mitchell,  2  Doll.  58,  the  court  overstrained 
the  meaning  of  an  innuendo.  The  meaning  and  object  of  an  innu- 
endo are  clearly  explained  in  1  Bac.  Jib.  249;  Stark,  on  Slander  293 
—296,  302. 

Thompson  and  Galbraith,  for  the  defendant  in  error. 

Suppose  no  such  suit  existed  as  that  to  which  the  words  had  re- 
ference. Would  they  not  amount  to  slander?  The  greater  the 
slander,  the  more  is  it  aggravated.  It  was  for  the  jury  to  say  whe- 
ther the  crime  intended  to  be  imputed  was  perjury.  Eckhart  v.  Wil- 
son, 10  Serg.  4*  Rawle  44 ;  Bloom  and  wife  v.  Bloom,  5  Serg.  <$• 
Rawle  391  ;  Walton  t;.  Singleton,  7  Serg.  fy  Rawle  449.  Several 
witnesses  swore  to  the  reference  to  the  suit  before  Esquire  Martin. 
To  this  testimony  there  was  no  exception.  The  objection  here  is, 
that  we  laid  more  in  our  narr.  than  was  proved.  It  was  irregular 
and  too  late  to  make  the  objection  after  permitting  us  lo  give  testi- 
mony of  the  suit  before  the  justice.  Nor  is  the  innuendo  in  the  decla- 
ration set  forth  in  the  paper  book.  This  innuendo  helped  out  the 
words  and  clearly  rendered  them  actionable.  Rue  v.  Mitchell,  2 
Dall.  58.  The  case  of  Shaffer  v.  Kintzer  was  one  of  a  voluntary 
affidavit :  and  in  Yundt  v.  Yundt,  the  narr.  merely  stated  historically 
that  the  plaintiff  had  committed  the  crime  of  perjury. 

The  opinion  of  the  Court  was  delivered  by 
SERGEANT,  J. — Two  errors  have  been  assigned  in  this  cause.    The 
first  is  in  the  declaration,  and  the  second  in  the  court's  answers  to 
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the  four  points  proposed  to  them  by  the  defendant's  counsel.  As  we 
perceive  no  error,  except  in  one  of  the  answers  of  the  court,  it  is  un- 
necessary to  repeat  all  these  points  in  detail.  That  one  is  the  answer 
given  by  the  court  to  the  defendant's  third  point. 

The  court  was  correct  in  saying  that  the  words  laid  in  the  decla- 
tion,  "  he  swore  me  out  of  a  sum  of  money,"  were  not  actionable. 
But  the  consequence  was,  that  all  proof  in  relation  to  those  words 
ought  to  have  been  thrown  out  of  view  by  the  jury ;  for  it  is  unjust 
to  assess  damages  in  part  or  in  whole  for  words  not  actionable :  and 
therefore  the  court  were  wrong  in  afterwards  leaving  it  to  the  jury 
to  judge  whether  the  charge  thus  laid  was  proved,  and  whether  the 
defendant  meant  to  charge  the  plaintiff  with  perjury.  No  innuendo, 
though  found  by  the  jury,  could  render  the  defendant  liable  for  words 
not  in  themselves  actionable.  It  is  well  settled  that  the  office  of  an 
innuendo  is  to  elucidate  the  meaning  of  the  words  uttered,  not  to  alter 
their  nature.  Shaffer  v.  Kintzer,  1  Binn.  537  ;  Packer  v.  Spangler, 
2  Sinn.  60. 

If  it  was  meant  by  the  court  that  the  jury  might  take  the  proof  of 
these  words  into  consideration,  under  the  averment  in  the  declaration 
that  the  defendant  had  said  of  the  plaintiff  "  he  is  guilty  of  perjury," 
it  is  impossible  to  assent  to  such  a  principle.  There  was  no  proof 
whatever  that  the  defendant  had  uttered  these  words  as  here  laid.  The 
words  proved  by  the  witnesses  were,  substantially,  "  he  swore  me  out 
of  a  sum  of  money."  One  of  these  witnesses  added,  that  he  said 
"  he  had  given  him  leave  to  swear,"  and  another,  that  he  said  "  it 
was  before  Esquire  Martin."  Now  it  could  not  be  allowed  to  the 
plaintiff  to  support  an  averment,  that  defendant  had  said  "  he  is 
guilty  of  perjury,"  by  words  altogether  different,  even  if  they  im- 
ported that  charge.  The  meaning  of  the  decision  in  Kennedy  v. 
Lowry,  1  Binn.  393,  that  the  substance  of  the  words  may  be  stated 
in  the  declaration,  is,  that  the  plaintiff  need  not  set  out  every  identi- 
cal word  spoken  by  the  defendant,  but  may  give  the  purport  of  what 
was  said  by  him.  For  example,  words  may  be  laid  to  have  been 
spoken  in  the  second  person,  and  proved  in  the  third  :  redundant 
epithets  may  be  omitted  :  synonymous  terms  may,  in  some  cases,  be 
substituted  conveying  the  same  ideas :  but  it  is  not  permitted  to 
drop  altogether  both  the  language  and  ideas  uttered,  and  sum  up  all 
in  one  round  charge,  and  then  leave  it  to  the  jury  to  say  whether 
the  words  proved  amounted  to  that  charge.  Such  a  course  would 
deprive  the  defendant  of  notice  of  the  complaint  against  him  ;  would 
perplex  and  embarrass  him  in  justifying  or  explaining  the  words  he 
had  used,  and  would  transfer  from  the  court  their  duty  of  deciding 
how  far  the  words  used  were  actionable.  It  would,  in  fine,  derange 
the  whole  system  of  the  law  relative  to  actions  of  slander. 

But  had  all  the  words  proved  to  have  been  used  by  the  defendant 
on  this  subject  been  laid  in  the  narr.,  it  would  not  have  bettered  the 
plaintiff's  ca?e.  Whether  the  swearing  was  false  or  not;  whether,  if 
false,  it  was  in  a  judicial  proceeding,  was  not  stated  by  the  defend- 
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ant.  There  is  no  colloquium  of  any  such  proceeding,  or  of  the  plain- 
tiff's having  taken  an  oath  judicially.  The  words  do  not  seem  any 
thing  like  as  strong  as  those  used  in  Packer  v.  Spangler,  2  Binn.  60. 
There  it  was  held  that  to  say,  "  she  swore  a  false  oath  and  I  can 
prove  it,"  was  not  actionable ;  nor  could  they  be  helped  by  an  innuendo 
of  perjury.  To  the  same  effect  is  Shaffer  v.  Kintzer,  1  Binn.  537. 

There  are  other  words  in  this  count  which  were  clearly  action- 
able, and  which  appear  to  have  been  fully  proved.  The  case  ought 
to  have  gone  to  the  jury  on  them  alone,  and  it  was  error  to  allow 
the  other  words  charged,  to  be  taken  into  their  consideration  in  as- 
sessing damages.  For  these  reasons  the  judgment  is  reversed. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Devere  against  Loyd. 

In  an  action  to  recover  back  purchase  money  paid  for  a  tract  of  land,  on  the 
ground  that  the  vendor  had  no  title,  having  previously  sold  it  to  another,  that 
other  person  is  a  competent  witness  for  the  plaintiff  to  prove  the  payment  of  the 
purchase  money  by  him,  and  that  he  was  in  possession  under  his  purchase. 

ERROR  to  the  common  pleas  of  Erie  county. 

Cornelius  Devere  brought  this  action  on  the  case  against  Benjamin 
Loyd,  to  recover  back  purchase  money  which  he  had  paid  Loyd  for 
a  tract  of  land,  upon  the  allegation  that  he  [Loyd]  had  previously 
sold  it  to  James  M'Kendria  and  received  the  purchase  money  from 
him,  and  that  he  was  in  possession.  To  establish  these  facts,  the 
plaintiff  offered  James  M'Kendria  as  a  witness,  to  whom  the  defend- 
ant objected  on  the  ground  of  interest.  The  court  below  sustained 
the  objection  ;  and  this  was  the' error  assigned. 

Babbitt,  for  plaintiff  in  error. 
Riddle,  contra. 

PER  CURIAM. — The  objection  to  the  competency  of  the  witness 
assumes  that  his  title  under  the  purchase  proposed  to  be  proved  by 
him,  may  be  an  unsound  one ;  for  if  it  be  perfect  in  all  respects,  he 
can,  in  no  wise,  be  prejudiced  by  the  event  of  a  controversy  between 
the  present  parties.  Then  taking  it  to  be  unsound,  by  what  process 
would  a  recovery  here  operate  to  confirm  it  against  the  defendant, 
from  whom  it  is  supposed  to  be  derived  1  The  plaintiff  doubtless 
could  not  recover  for  himself,  against  the  witness,  after  having  dis- 
affirmed his  own  title  by  a  recovery  in  the  present  action.  But  had 
the  defendant  not  conveyed  to  the  plaintiff,  he  certainly  would  not 
be  estopped,  by  baving  suffered  such  a  recovery,  from  asserting  his 
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original  title  against  one  who  was  not  a  party  to  the  recovery,  and 
therefore  not  entitled  to  have  an  advantage  from  it.  How  then 
would  the  defendant's  title  stand  under  the  conveyance  to  the  plain- 
tiff] On  recovering  in  this  action,  the  latter  would  be  bound  in 
equity  to  reconvey;  and  though  we  could  not,  for  want  of  the  spe- 
cific power  of  a  court  of  chancery,  compel  him  to  do  so,  we  could 
essentially  produce  the  same  result  by  sustaining  an  ejectment  for 
the  defendant's  use  in  the  plaintiff's  name ;  in  the  trial  of  which  the 
record  of  the  present  action  would  be  incompetent  to  affect  him. 
The  testimony  of  the  witness,  therefore,  could  have  no  effect  in  con- 
firmation of  his  own  title;  and  it  was  error  to  reject  him. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Kennedy  against  Skeer. 

A  deed  cannot  be  given  in  evidence  until  some  interest  is  shown  to  have  ex- 
isted in  the  grantor. 

The  plaintiff  in  ejectment  must  recover  on  the  strength  of  his  own  title ;  and 
where  an  outstanding  title,  better  than  his  own,  is  shown,  he  must  fail  to  re- 
cover. 

When  the  defendant  claims  under  one  to  whom  the  plaintiff  had  assigned  his 
interest  in  a  treasurer's  deed  for  the  same  land,  the  plaintiff  will  not  be  estopped 
from  claiming  under  a  better  title  subsequently  acquired. 

WRIT  of  error  to  the  common  pleas  of  Butler  county. 

This  was  an  action  of  ejectment  brought  in  the  court  below  by 
Nathan  Skeer  against  James  Kennedy,  to  recover  the  possession  of 
one  hundred  acres  of  land  lying  in  Butler  county. 

The  plaintiff,  in  order  to  support  his  claim,  produced  David  Dou- 
gal  as  a  witness,  who  testified  that  the  land  in  question  was  origin- 
ally settled  by  Michael  Carrigan ;  that  the  one  hundred  acres  in 
question,  as  designated  on  a  draft  produced  and  shown  to  the  wit- 
ness, were  surveyed  for  Carrigan,  as  his  proportion  of  the  whole 
tract,  which  consisted  of  four  hundred  acres,  for  making  the  settle- 
ment on  it.  That  he  lived  and  resided  on  it  as  long  as  he  continued 
in  the  country.  The  plaintiff  then  read  in  evidence  a  deed  of 
conveyance  from  William  Campbell,  treasurer  of  Butler  county,  to 
himself  for  the  land,  dated  the  15th  of  August  1814;  an  assignment 
of  the  same,  indorsed  on  the  back  thereof,  from  him  to  Norbert 
Foltz,  bearing  date  the  21st  of  December  1814,  and  also  a  second 
assignment  of  the  same,  indorsed  in  like  manner,  from  Foltz  to  John 
Negly,  bearing  date  the  9th  of  March  1815,  when  it  was  admitted 
that  Kennedy,  the  defendant,  purchased  the  land  from  Negly,  and 
derived  his  claim  to  it  from  him.  The  plaintiff,  after  this,  next  of- 
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fered  to  read  in  evidence  a  deed  of  conveyance  for  the  land  in  con- 
troversy, from  Norbert  Foltz  to  Charles  Von  Bon  hurst,  bearing  date 
the  7th  of  August  1810,  to  which  the  defendant's  counsel  objected; 
but  the  court  overruled  the  objection,  and  the  defendant  excepted. 
The  plaintiff  then  further  read  in  evidence  a  deed  of  conveyance  for 
the  land  in  dispute  from  Charles  Von  Bonhurst  to  himself,  bearing 
date  the  3d  of  July  1822,  and  closed  his  evidence  in  chief. 

The  defendant  then  gave  evidence  of  the  value  of  the  improve- 
ments made  by  him  on  the  land  upon  the  faith  of  his  claim  under 
the  treasurer's  deed  of  conveyance  ;  after  which  the  plaintiff  offered 
to  read  in  evidence  a  letter  from  John  Negly  to  Charles  Von  Bon- 
hurst,  bearing  date  the  22d  of  March  1815.  This  was  objected  to 
by  the  defendant's  counsel ;  the  court  however  overruled  the  objec- 
tion, and  the  defendant  excepted.  The  plaintiff  in  the  next  place 
offered  to  prove  by  Norbert  Foltz  that  Negly  knew,  when  he  pur- 
chased the  commissioner's  or  treasurer's  title,  that  a  conveyance  had 
been  made  to  Von  Bonhurst;  that  Von  Bonhurst  was  to  have  paid 
him  150  dollars  for  the  conveyance,  of  which  he  had  only  paid  76 
dollars ;  that  he,  the  witness,  gave  Negly  his  right  to  receive  the 
balance  from  Von  Bonhurst;  that  Von  Bonhurst  offered  to  reconvey 
the  land  whenever  witness  would  repay  the  76  dollars  advanced ; 
that  this  was  the  first  understanding  between  them,  and  that  Von 
Bonhurst  had  tendered  him  a  reconveyance ;  that  Skeer  likewise 
knew  the  facts  attending  the  sale  to  Von  Bonhurst  at  the  time  he 
transferred  the  treasurer's  deed  to  Foltz;  that  he  thought  he  had 
told  Skeer  he  was  to  get  the  conveyance  from  Von  Bonhurst  on  the 
payment  of  the  76  dollars.  To  which  the  defendant,  by  his  counsel, 
objected ;  but  the  court  overruled  the  objection,  and  the  counsel  for 
the  defendant  excepled  to  the  opinion  of  the  court,  and  the  testi- 
mony of  Foltz  was  accordingly  given,  which  closed  the  evidence  on 
both  sides.  The  court  was  then  requested  by  the  counsel  for  the 
defendant  to  charge  the  jury  in  his  favour  upon  two  propositions  sub- 
mitted; but  the  court  instructed  the  jury  on  both  against  the  de- 
fendant. 

S.  Jl.  Gilmore  and  Fetterman,  for  plaintiff  in  error. 

Carrigan  had  an  outstanding  title.  This  was  shown  by  the 
plaintiff  himself:  and  the  defendant  could  not  be  estopped  from  con- 
troverting the  title  from  Foltz  to  Von  Bonhurst,  in  whose  name  the 
taxes  should  have  been  assessed  in  1814.  Foltz  had  a  right  to  sell 
again.  The  testimony  of  Foltzxwas  in  chief,  and  could  not  be  con- 
sidered rebutting  evidence,  although  given  after  the  defendant  had 
closed  his  testimony.  The  plaintiff  must  recover  upon  the  strength 
of  his  own  title.  But  here,  by  his  own  showing,  Michael  Carrigan 
had  a  better  title,  which,  we  contend,  enured  to  the  benefit  of  Ken- 
nedy, to  whom  Negly  assigned.  12  Johns.  Rep.  201. 

tyres,  for  the  defendant  in  error. 
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Both  parties  claim  under  Foltz ;  arid  the  question  is,  who  has  the 
better  title  under  him]  It  is  not  a  contest  about  original  title.  The 
commissioners  had  jurisdiction  to  sell  the  land  on  account  of  the 
non  payment  of  taxes.  The  purchaser's  title  at  commissioner's  sale 
was  good,  no  matter  who  claimed.  The  plaintiff  below  was  the 
purchaser.  He  bought  it  in,  and  sold  it  to  Foltz  to  enable  the  latter 
to  make  good  his  title  to  Von  Bonhurst,  for  whom  he  held  it  in  trust. 
When  Negly  bought,  he  had  notice  from  Foltz  himself  of  Von  Bon- 
hurst's  purchase. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is,  that  the  court  below 
were  wrong  in  admitting  the  deed  mentioned  in  the  first  bill  of  ex- 
ceptions to  be  read  in  evidence.  This  was  a  deed  of  conveyance  for 
the  land  in  question,  from  Norbert  Foltz  to  Charles  Von  Bonhurst. 
The  objection  to  its  being  read  in  evidence  to  the  jury  was,  that  it 
was  not  shown  and  did  not  appear,  that  Norbert  Follz  had  any  right 
or  interest  whatever,  either  in  law  or  in  equity,  to  the  land  when  he 
made  the  deed  of  conveyance,  and  that  it  was,  therefore,  inoperative 
and  inadmissible.  It  appears  to  me  that  this  objection  was  well 
founded.  In  Peters  et  al.  v.  Condron,  2  Serg.  fy  Rawle  84,  it  was 
held  that  a  deed  was  not  evidence  unless  it  was  first  shown  that  the 
grantor  possessed  some  interest,  either  in  law  or  equity,  in  the  matter 
in  controversy;  and  this  has  been  considered  the  settled  rule  on  this 
subject  ever  since.  Hook  v.  Long,  10  Serg,  <$•  Rawle  1. 

The  second  assignment  of  error  is,  that  the  court  improperly  ad- 
mitted the  letter,  mentioned  in  the  second  bill  of  exceptions,  to  be 
read  in  evidence.  As  this  letter,  or  the  contents  of  it,  are  not  placed 
upon  the  record,  or  on  our  paper  books,  we  cannot  undertake  to  de- 
cide on  its  admissibility  as  evidence  in  this  cause. 

The  third  error  is,  that  the  court  were  wrong  in  their  answer  to 
the  defendant's  first  point.  The  proposition  contained  in  this  point 
was,  that  as  the  plaintiff  had  shown  that  Michael  Carrigan  had 
the  first  title,  and  one  that  appeared  to  be  paramount  to  every 
other,  for  the  land  in  question,  and  had  not  given  any  evidence, 
even  tending  to  show  that  he  had  acquired  Carrigan's  right  to 
the  land,  he  was  not  entitled  to  recover  it.  The  court,  however, 
seemed  to  think  that  this  point  had  been  decided  against  the  defend- 
ant by  this  court,  when  this  cause  was  before  it  on  a  former  writ  of 
error.  In  this  I  think  there  was  a  misapprehension  on  the  part  of  the 
court  below  :  for  there  is  certainly  no  rule  of  law  better  established 
than  that  a  plaintiff  in  an  action  of  ejectment  must  recover  entirely 
on  the  strength  of  his  own  title ;  and  therefore  if  a  better  title  than 
his  be  shown  on  the  trial  of  the  cause,  either  by  himself  or  the  de- 
fendant, he  must  fail  in  his  suit.  To  this  rule  there  are,  to  be  sure, 
some  exceptions  ;  as  in  the  case  of  a  lessor,  who  brings  an  action  of 
ejectment  against  his  lessee,  after  the  expiration  of  the  term  men- 
tioned in  the  lease,  the  lessee  will  not  be  permitted  to  set  up  a  better 
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title  and  one  adverse  to  that  of  his  lessor,  in  a  third  person  ;  although 
he  may  show  that  his  lessor  has  transferred  his  right  to  another,  and 
therefore  is  not  entitled  to  recover.  Neither  will  adefendant  in  a  judg- 
ment, upon  which  land  that  he  held  by  a  bad  title  has  been  regularly 
taken  in  execution  and  sold,  be  permitted  to  show  a  better  title  in  a 
third  person  to  defeat  the  purchaser  in  an  action  of  ejectment  brought 
against  him  to  recover  the  possession  of  it.  But  there  is  nothing 
shown  in  the  present  case  to  take  it  out  of  the  operation  of  the  rule 
mentioned.  I  therefore  think  there  was  error  in  the  answer  of  the 
court  to  the  defendant's  first  point. 

The  fourth  and  last  error  assigned  is,  that  the  court  erred  in  their 
answer  to  the  defendant's  second  point.  The  defendant,  by  his  second 
point,  wished  the  court  to  charge  the  jury,  that  as  the  plaintiff  ap- 
peared to  have  conveyed  the  land  to  Norbert  Foltz,  under  whom  the 
defendant  claimed  with  a  full  knowledge  of  all  the  facts,  he  could 
not  avail  himself  of  a  title  acquired  afterwards,  to  take  away  the 
land  from  those  holding  it  under  the  conveyance  previously  made  by 
him.  The  court,  however,  thought,  under  the  particular  circum- 
stances of  this  case,  that  the  plaintiff  was  entitled  to  recover  notwith- 
standing the  deed  of  conveyance  executed  by  him  to  Foltz. 

If  there  had  been  nothing  in  the  way  of  the  plaintiff's  recovery 
but  his  deed  of  assignment  transferring  the  interest  he  held  in  the 
land  under  the  treasurer's  deed,  and  it  had,  as  is  alleged,  contained 
nothing  more  than  a  bare  assignment  of  his  interest,  whatever  it 
might  be,  whether  any  thing  or  nothing,  for  we  cannot  judge  of  it 
as  it  has  not  been  shown  to  us,  then  the  answer  of  the  court,  the 
treasurer's  deed  being  admitted  to  be  invalid,  might  have  been  right. 
But  the  plaintiff  having  shown  an  outstanding  title  in  Carrigan, 
which  was  better  than  what  he  had  shown  in  himself,  the  answer 
of  the  court  to  the  defendant's  second  point  must  be  considered  erro- 
neous also,  for  the  same  reason  that  their  answer  given  to  the  de- 
fendant's first  point  is  held  to  be  so.  If,  however,  the  plaintiff  had 
shown  on  the  trial,  as  his  counsel  alleged  in  the  argument  was  the 
fact,  that  Foltz  had,  before  he  conveyed  the  land  to  Von  Bonhurst, 
purchased  it  from  Carrigan,  then  the  answer  of  the  court  would 
have  been  correct,  provided  the  deed  of  assignment  from  the  plaintiff 
to  Foltz  afterwards  contained  barely  a  transfer  of  his  interest  under 
the  treasurer's  deed,  whatever  it  might  be,  whether  bad  or  good. 
For  the  defendant  could  not  claim  more  under  the  assignment  by  the 
plaintiff  of  the  treasurer's  deed,  than  was  thereby  actually  granted 
and  intended  to  be  so  :  and  if  by  the  terms  of  it  nothing  more  than 
the  interest  acquired  by  the  treasurer's  deed  was  intended  to  be  con- 
veyed or  passed,  the  plaintiff  would  not  be  estopped  from  claiming 
the  land  under  a  better  title  subsequently  acquired  by  him.  I  have 
thought  it  proper  to  notice  the  case  under  this  aspect,  as  it  may  be 
that  on  the  next  trial  the  plaintiff  may  prove  himself  invested  with 
Carrigan's  title. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Brewster  against  Yourd. 

Upon  a  question  as  to  the  credibility  of  a  witness,  the  certificate  of  the  clerk 
of  the  sessions  that  he  had  been  elected  constable,  is  inadmissible,  both  as  to 
the  fact  itself  and  the  evidence  to  establish  it. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

John  Yourd,  the  defendant  in  error,  brought  an  action  of  slander 
against  Benjamin  F.  Brewster,  and  produced  John  Spear  as  a  wit- 
ness, who  proved  the  defamatory  words  laid  in  the  declaration.  The 
defendant  below  then  called  witnesses  who  testified  that  Spear's 
general  character  for  truth  was  bad.  In  support  of  his  character  the 
plaintiff  called  other  witnesses,  and  the  witnesses  on  either  side  were 
interrogated  as  to  the  current  of  opinion  amongst  a  majority  of  his 
neighbours  upon  the  subject.  The  plaintiff  also  offered  in  evidence 
a  certificate  from  the  clerk  of  the  court  of  quarter  sessions  of  the 
county,  under  the  seal  of  said  court,  certifying  from  the  records  the 
number  of  times  Spear  had  been  elected  constable  of  Indiana  town- 
ship, and  the  vote  he  had  received.  This  testimony  was  objected 
to  by  the  defendant's  counsel,  but  admitted  by  the  court ;  to  which 
exception  was  taken. 

Error  was  assigned  to  the  admission  of  this  testimony. 

Fetterman,  for  plaintiff  in  error,  remarked  that  the  sole  question 
amounted  to  this,  whelher  the  certificate  of  a  constable's  election  is 
evidence  of  his  character  for  truth  1  whether  an  election,  ipso  facto, 
made  him  a  good  witness? 

Burke,  for  defendant  in  error. 

The  witnesses  on  both  sides  were  asked  to  state  the  current  of 
public  opinion  in  relation  to  the  character  of  Spear  amongst  his 
neighbours.  The  fact  of  his  election  as  constable  was  evidence  upon 
that  pint.  Greater  latitude  is  allowed  in  supporting  than  attacking 
the  character  of  a  witness.  Chess  v.  Chess,  1  Penns.  Rep.  40; 
M'Kim  et  al.  v.  Somers,  1  Penns.  Rep.  297 — 301  ;  Foster  et  al.  v. 
Shaw  et  al.,  7  Serg.  fy  Rawle  156.  The  general  good  conduct  of  a 
witness  is  evidence  to  support  his  credit.  1  Stark.  Ev.  147;  Rich- 
ardson t>.  Lessee  of  Stewart,  4  Binn.  198.  The  testimony  here  was 
of  so  slight  a  character  as  to  have  but  little  weight,  and  as  not  to 
prejudice  the  other  party.  And  this  court  will  not  reverse  where  the 
evidence  admitted  is  immaterial.  Numan  v.  Kapp,  5  Binn.  73 ; 
Brown  et  al.  v.  Downing  et  al.,  4  Serg.  fy  Rawle  498;  Murrel  v. 
Johnson's  Administrator,  1  Hen.  <$•  Munf.  451 ;  Preston  v.  Harvey, 
2  Hen.  $  Munf.  55. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  one  of  the  canons  of  evidence,  that  testimony 
be  given  under  the  sanction  of  an  oath;  so  that  if  the  fact  attempted 
to  be  proved  were  competent,  it  could  not  be  proved  by  the  certificate 
of  an  officer  whose  business  it  is  to  certify  records  and  not  facts.  If 
the  evidence  of  a  constable's  election  be  matter  of  record,  as  perhaps 
it  is,  the  fact  can  be  established  but  by  producing  the  record — at  the 
very  least,  by  testimony  that  he  acted  as  such.  But  the  fact  was 
not  competent.  Except  in  the  case  of  a  party  charged  with  an  of- 
fence, whose  case  is  in  this  respect  peculiar,  an  impeachment  of 
general  character  can  be  answered  but  by  evidence  of  general  cha- 
racter, and  not  of  particular  facts.  But  character  from  being  chosen 
for  an  office,  is  inferential,  and  the  quality  and  degree  of  it  is  depen- 
dent on  the  nature  of  the  office;  for  it  cannot  be  supposed  that  the 
choice  of  a  public  printer,  for  instance,  whose  duties  are  mechanical, 
would  be  so  much  determined  by  the  character  of  the  individual  for 
veracity,  as  would  the  choice  of  a  church  warden.  Even  in  cases 
where  moral  and  religious  observances  are  especially  insisted  on,  all 
that  can  be  said  is  that  the  electors  would  probably  withhold  their 
suffrages  from  a  candidate  notoriously  destitute  of  them.  But  such 
a  conclusion  is  no  more  than  the  remote,  and  by  no  means  necessary 
inference  of  a  fact  from  a  fact,  which  in  the  case  of  the  printer  might 
be  without  any  foundation  whatever.  There  cannot  however  be  one 
rule  for  the  printer  and  another  for  the  church  warden  ;  and  even 
were  they  distinguishable  in  principle,  intermediate  cases  involving 
various  shades  of  moral  fitness  would  arise,  to  which  a  rule  adapted 
to  either  of  them  could  not  be  applied.  Presumptions  from  circum- 
stances such  as  those,  are  too  indeterminate  for  legal  adjudication. 
General  character  however  results  from  the  voice  of  the  neighbour- 
hood, not  of  electors  happening  to  be  present  at  an  election,  who  are 
but  a  small  part  of  the  inhabitants  of  either  sex  whose  opinions  enter 
into  tile  general  estimate  of  individual  conduct  and  behaviour.  Ex- 
cept in  answer  to  a  question  on  cross-examination,  a  witness  to  cha- 
racter is  not  permitted  to  give  the  report  he  has  heard  from  particular 
individuals;  nor  would  he  be  allowed  to  state  the  separate  opinion 
of  each  elector  whose  name  should  be  found  on  the  inspector's  list, 
for  that  would  not  be  to  give  general  character,  but  the  elements  of 
which  it  is  composed:  and  what  more  is  indicated  by  the  result  of 
the  polls'?  He  must  speak  to  the  tone  of  the  neighbourhood,  which 
is  certainly  not  indicated  by  the  event  of  an  election ;  else  a  failure 
to  be  chosen  would  fasten  on  the  unsuccessful  candidate  an  imputa- 
tion of  moral  dereliction  which  would  be  competent  to  discredit  him 
in  a  court  of  justice — a  consequence  that  will  not  seriously  be  attri- 
buted to  it.  On  all  these  grounds  the  evidence  was  inadmissible. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Johnston  against  Warden. 

It  is  no  answer  to  evidence  that  it  does  not  prove  the  plaintiff's  whole  case ; 
if  it  be  a  link  in  the  chain  of  evidence  afterwards  to  be  given,  it  is  admissible. 

Declarations  of  the  existence  of  a  partnership,  made  by  one  defendant,  although 
not  sufficient  to  charge  another  defendant  as  a  partner,  are  evidence  of  the  fact 
against  himself,  and  may  be  admitted  as  evidence,  in  connection  with  proof  of 
the  acts  and  declarations  of  the  other  defendant,  that  he  was  a  partner. 

After  some  evidence  has  been  given  of  the  existence  of  a  partnership  between 
the  defendants,  the  plaintiff's  book  of  original  entries  may  be  admitted  as  evi- 
dence of  debt  against  the  partnership. 

Where  the  defendants  have  represented  themselves  as  partners,  and  have  been 
trusted  as  such,  they  are  bound  by  that  representation  ;  and  their  own  acts  and 
declarations,  made  after  their  liability  has  attached,  cannot  be  admitted  as  evi- 
dence to  discharge  their  liability. 

If  A  contract  with  B  to  deliver  articles  to  B  at  a  specified  period,  and  if, 
before  the  articles  are  delivered,  B  enter  into  partnership  with  C,  if  credit  be 
given  at  the  time  of  the  delivery,  it  is  presumed  to  be  given  to  the  partners,  and 
they  are  liable  whether  the  existence  of  the  partnership  was  or  was  not  known 
to  A  at  the  time  he  gave  the  credit. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

Jlssumpsit  was  brought  by  Warden,  Arthurs  &  Co.,  the  defendants 
in  error,  against  Johnston  and  Rhodes,  the  plaintiffs  in  error,  to  re- 
cover the  value  of  castings  for  ploughs  furnished  by  them  at  their 
foundry  to  the  plaintiffs  in  error. 

At  the  trial  Abraham  Nicholson  was  produced  and  sworn  as  a 
witness  on  behalf  of  the  plaintiffs  below,  who  testified  that  he  was  in 
their  employ.  After  the  castings  were  got  and  taken  down  the  river, 
the  witness  went  to  Zanesville,  where  he  saw  Rhodes.  Rhodes 
asked  the  witness  if  the  plaintiffs  below  had  said  any  thing  about 
pay  for  the  castings.  Here  Johnston's  counsel  objected  to  any  evi- 
dence being  given  of  what  Rhodes  said  to  the  witness  about  John- 
ston being  his  partner,  or  any  statements  made  to  the  witness  by 
him  relative  to  the  matters  in  controversy,  as  no  proof  of  partnership 
between  the  defendants  had  been  given.  This  objection  the  court 
below  overruled  ;  to  which  the  counsel  of  Johnston  tendered  a  bill  of 
exceptions.  The  witness  then  testified  to  the  admissions  of  Rhodes 
of  the  existence  of  the  partnership. 

John  Arthurs,  one  of  the  plaintiffs  below,  was  then  produced,  and 
proved  the  book  produced  to  be  their  book  of  original  entries,  and  the 
absence  of  the  clerk  who  made  the  entries.  The  book  containing 
charges  for  castings  against  Johnston  and  Rhodes,  which  solely 
constituted  the  plaintiff's  cause  of  action,  was  then  offered  in  evi- 
dence and  objected  to  by  Johnston's  counsel  generally ;  and  especi- 
ally, as  furnishing  evidence  that  castings  were  made  for,  and  deliver- 
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ed  to  Johnston  and  Rhodes,  and  as  evidence  of  partnership  between 
them.  These  objections  were  overruled  by  the  court  below,  and  the 
book  was  admitted  generally;  whereupon  the  counsel  of  Johnston 
tendered  a  bill  of  exceptions. 

Johnston's  counsel  then  offered  to  prove,  by  a  witness,  that  he  had 
heard  both  Johnston  and  Rhodes  say  that  Rhodes  was  indebted  to 
Johnston  at  the  time  castings  were  furnished ;  and  offered  also  in 
evidence  the  insolvent  petition  of  Rhodes  in  which  he  had  returned 
Johnston  a  creditor,  to  rebut  the  declarations  of  Rhodes  as  proved  by 
Abraham  Nicholson,  and  as  evidence  that  Rhodes  had  given  ploughs 
to  Johnston  in  payment  of  said  debt.  To  the  admission  of  this  tes- 
timony the  plaintiffs  counsel  objected.  The  court  below  sustained 
the  objection :  to  which  the  counsel  of  Johnston  excepted. 

The  court  below  in  their  charge,  by  Shaler,  president,  instructed 
the  jury,  that  if  A  contracts  with  B  to  deliver  articles  at  a  specified 
period,  and  if  in  the  intermediate  time  B  and  C  enter  into  part- 
nership, as  upon  such  a  contract  it  is  to  be  presumed  that  pay- 
ment is  to  accompany  delivery,  if  credit  is  given  at  the  time  of  deli- 
very, it  must  be  presumed  to  be  done  upon  the  credit  of  the  partners; 
and  this,  whether  the  existence  of  the  partnership  was  known  to  the 
plaintiff  who  gave  the  credit,  or  not ;  if  the  existence  of  the  partner- 
ship was  known  at  the  time,  no  doubt  could  be  raised;  but  if  a  credit 
be  given  where  there  is  a  secret  partner,  the  credit  is  supposed  to  be 
given  as  well  to  him  as  to  those  associated  with  him,  upon  the  ground 
that  as  he  is  entitled  to  the  profits,  so  he  in  equity  should  be  respon- 
sible for  loss  in  the  present  case. 

The  following  errors  were  assigned. 

1.  The  court  erred  in  admitting  evidence  of  what  Rhodes,  one  of 
the  defendants  below,  said  about  Johnston  being  his  partner,  before 
any  proof  of  partnership  had  been  given. 

2.  The  court  erred  in  admitting  plaintiff's  book  containing  charges 
against  Johnston  and  Rhodes,  which  constituted  plaintiff's  sole  cause 
of  action,  without  having  first  proved  partnership  between  the  de- 
fendants. 

3.  The  court  erred  in  rejecting  evidence  offered  by  defendant 
Johnston,  of  indebtedness  of  defendant  Rhodes  to  said  Johnston  at 
the  time  castings  were  furnished. 

J\fetcalf,  for  plaintiff  in  error. 

There  was  no  evidence  or  pretext  that  there  was  a  partnership 
between  Johnston  and  Rhodes  at  the  time  of  the  contract  for  the 
castings.  Johnston,  if  at  all,  became  a  partner  subsequently,  and 
is  not,  then,  liable.  2  Stark.  Ev.  1075  ;  Young  v.  Hunter,  4  Taunt. 
582.  An  admission  by  one  partner,  after  a  dissolution,  will  charge 
the  other;  but  a  declaration  by  one  as  to  a  matter  occurring  before 
he  became  a  partner,  will  not  affect  the  other  with  liability.  2  Stark. 
Ev.  45.  The  admission  of  one  person  is  evidence  against  himself, 
but  not  against  another.  3  Ibid.  1072.  No  act,  subsequent  to  deli- 
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very,  will  make  a  person  a  partner.  4  Term  Rep.  720.  In  10  Johns. 
66,  it  was  expressly  decided  that  the  declarations  of  one  partner  are 
not  evidence  to  charge  another.  General  reputation,  accompanied 
with  acts,  is  sufficient  proof  of  the  existence  of  a  partnership. 
Whitney  et  al.  v.  Sterling  et  al.,  14  Johns.  216.  The  declarations 
of  a  person  who  is  not  a  party  to  the  suit,  are  not  competent  evidence 
of  a  partnership.  Martin  et  al.  v.  Kaffroth,  16  Serg.  fy  Rawle  120. 
It  was  error  in  the  court  below  to  admit  the  plaintiff's  book  of  origi- 
nal entries,  made  out  after  the  work  was  done.  It  was  incumbent 
on  them  to  show  in  the  first  place,  by  evidence  aliunde,  the  existence 
of  a  partnership.  It  would  be  a  monstrous  doctrine  that  one  indivi- 
dual may  fix  another  as  a  partner  by  a  mere  entry  in  a  day  book. 
We  contend  it  was  competent  for  us  to  explain  by  testimony  why 
Johnston  went  to  the  foundry,  and  afterwards  down  the  river,  with 
Rhodes.  Johnston  had  an  interest  in  the  making  and  sale  of  the 
ploughs,  not  as  a  partner,  but  as  the  creditor,  of  Rhodes.  In  support 
of  the  fourth  error,  the  counsel  cited,  M'Cready  et  al.  v.  Freedly,  3 
Rawle  251 ;  Gow  on  Part.  166. 

Fetterman,  contra. 

The  charge  of  the  court  below,  to  which  the  fourth  error  is  as- 
signed, is  abundantly  sustained  by  the  authorities.  The  case  of 
Scottin  v.  Stanley  et  al.,  1  Doll.  129,  is  directly  in  point,  and  is 
confirmed  by  the  case  in  4  Term  Rep.  475,  in  which  Lord  Kenyon 
said,  that  if  all  be  partners  at  the  time  the  goods  are  furnished,  all 
are  liable.  We  could  not  tell  when  Johnston  became  a  partner.  He 
may  have  become  so  before  the  contract  was  made.  Muldon  v. 
Whitlock  et  al.,  1  Cowen  290.  The  order  of  giving  evidence  is  a 
subject  of  discretion  for  the  court  below.  Eisenhart  et  al.  v.  Slay- 
maker,  14  Serg.  fy  Rawle  156.  If  there  had  been  no  other  evidence 
of  the  partnership  than  the  declarations  of  Rhodes,  the  decision  of 
the  court  would  have  been  erroneous.  But  the  partnership  was 
otherwise  proved.  The  admission  of  one  of  the  defendants,  sued  as 
a  partner,  that  he  and  others  composed  the  firm,  is  evidence.  Tay- 
lor and  Fitzsimmons  v.  Henderson,  17  Serg.  fy  Rawle  453;  Whitney 
et  al.  v.  Sterling  et  al.,  14  Johns.  215;  Drake  et  al.  v.  Elwyn  et  al., 
1  Caines's  Rep.  184;  Felichey  v.  Hamilton,  1  Wash.  C.  C.  Rep.  491 ; 
Gow  on  Part.  167 — 208.  After  sufficient  evidence  had  been  given 
to  enable  the  jury  to  decide  that  Johnston  and  Rhodes  were  partners, 
the  admission  of  the  plaintiff's  book  of  original  entries  was  proper. 
The  testimony  offered  by  the  defendant  below,  as  to  the  indebted- 
ness of  Rhodes  to  Johnston,  was  properly  rejected,  because  it  was 
irrelevant.  And  to  allow  secret  declarations,  made  by  one  defendant 
to  another,  to  be  admitted  as  evidence  in  their  behalf,  would  be  to 
sanction  the  manufacture  of  evidence  for  the  occasion. 

Burke,  in  reply. 

When  the  contract  was  made,  there  was  no  partnership  between 
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Johnston  and  Rhodes.  Suppose,  for  the  sake  of  argument,  that  a 
partnership  was  subsequently  formed,  before  all  the  articles  contract- 
ed for  were  delivered,  would  Johnston  be  liable  1  Two  mechanics 
put  in  stock  preliminary  to  the  formation  of  a  partnership:  can  one 
be  chargeable  for  what  the  other  thus  procures1?  We  say  there  must 
be  a  joint  and  direct  assumption  of  responsibility  to  make  both  liable. 
Here  there  was  no  joint  original  liability,  and  hence  the  case  in  1 
Cowen  290  is  not  applicable.  In  Scottin  v.  Stanley  et  al.,  the  work 
was  done  after  an  avowed  and  notorious  ownership,  and  therefore 
done  for  the  benefit  of  all  the  owners.  Rhodes  was  not  upon  his  trial. 
Against  him  a  judgment  had  been  already  obtained.  He  was  fixed 
for  the  debt,  and  Johnston  alone  was  concerned.  Under  such  cir- 
cumstances, Rhodes's  declarations,  although  admissible  to  charge 
himself,  ought  not  to  have  been  received  as  against  Johnston.  If 
Johnston  had  been  a  secret  partner,  then  they  might  have  been  ad- 
mitted ;  but  no  such  evidence  had  been  produced. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  an  action  of  assumpsit  to  recover  the  value 
of  ploughs,  &c.  furnished,  as  plaintiffs  alleged,  to  the  defendants, 
Johnston  and  Rhodes.  The  defence  was  that  the  goods  were  fur- 
Dished  to  Rhodes  alone,  and  that  Johnston  was  not  a  partner. 

The  evidence  was  objected  to  on  the  ground  that,  although  the 
declaration  or  admission  of  each  member  of  a  firm  that  he  is  a  part- 
ner is  evidence  to  charge  himself,  it  is  no  evidence  of  the  fact  against 
any  other  party.  This  is  conceded,  and  I  do  not  perceive  how  the 
evidence  contravenes  that  principle,  for  the  evidence  was  not  offered 
to  charge  Johnston,  but  Rhodes.  If  the  plaintiff  rested  on  the  decla- 
rations or  admissions  of  Rhodes,  he  must  have  failed  in  the  action, 
for  clearly,  although  sufficient,  to  charge  him,  they  could  not  affect 
any  other  person.  It  is  no  answer  to  evidence  that  it  does  not  prove 
the  plaintiff's  whole  case  :  but  if  it  is  a  link  in  the  chain  of  evidence 
afterwards  to  be  given,  it  is  admissible.  The  plaintiff,  in  addition  to 
Rhodes's  declaration,  which  merely  showed  that  he  was  a  partner, 
also  proved  the  acts  and  declarations  of  Johnston  that  he  was  a  part- 
ner. After  proving  the  admission  of  Rhodes,  the  witness  states — 
defendants  came  together  on  market  day  to  the  foundry  of  plaintiffs, 
and  talked  with  witness's  brother,  one  of  the  plaintiffs.  They  said 
they  wanted  extra  shares  for  each  plough,  and  wanted  them  soon, 
as  they  were  in  a  hurry  to  get  down  the  river  as  the  water  was  fall- 
ing. Johnston  used  this  language.  Johnston  also  suggested  altera- 
tions in  the  share  to  make  it  fit  better.  This  conversation  occurred 
whilst  the  work  was  going  on.  The  witness  saw  Johnston  at  the  foun- 
dry twice.  At  the  second  conversation  in  the  foundry,  Rhodes  was 
with  him.  Johnston  did  not  say  he  was  a  partner  with  Rhodes,  but 
said,  we  want  ploughs  so  as  to  get  down  the  river  before  the  water  falls. 
It  was  also  in  proof  that  Johnston  accompanied  Rhodes  down  the  river. 
Now  although  this  testimony  did  not  conclusively  prove  that  Johnston 
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was  a  partner,  yet  it  was  evidence  which  the  court  were  correct  in  sub- 
mitting to  the  jury,  that  they  might  pass  upon  it.  Where  an  action 
is  brought  against  several  upon  a  contract,  on  which  they  are  liable 
as  partners,  the  evidence  usually  given  to  establish  the  partnership, 
consists  in  showing  that  they  have  acted  as  partners  in  the  particular 
business.  In  such  a  case  the  plaintiff' is  not  bound  down  to  the  same 
strictness  of  proof  which  is  required  for  partners  when  they  appear 
as  plaintiffs.  There  no  reason  exists  for  relaxing  the  rules  of  evi- 
dence, for,  by  the  very  act  of  suing  jointly,  they  assume  that  they 
have  a  joint  title  to  sue,  and  they  are  necessarily  cognizant  of  all  the 
means  by  which  the  fact  is  capable  of  being  proved :  but  where 
partners  are  sued  as  defendants,  the  plaintiff  may  not  be  able  to 
ascertain  the  real  connexion  between  them  ;  it  is  sufficient  for  him 
to  show  that  they  have  acted  as  partners,  and  that  by  their  habit 
and  course  of  dealing,  conduct,  and  declarations,  they  have  induced 
those  with  whom  they  have  dealt  to  consider  them  as  partners.  3 
Stark.  Ev.  1070;  Gow  on  Partn.  208.  In  the  case  of  a  dormant 
partnership,  it  is  difficult  to  establish  the  partnership  in  any  way, 
except  by  the  declarations  of  each  of  the  alleged  partners,  or  the  de- 
clarations of  one  and  the  acts  of  the  other,  or  by  the  acts  of  each  of 
them.  I  take  it  for  granted  that,  in  conformity  to  the  principle  of 
law,  the  court  instructed  the  jury,  that  although  the  declaration  or 
admission  of  each  of  the  alleged  partners,  members  of  the  firm,  that 
he  was  a  partner,  was  evidence  to  charge  himself,  it  was  no  evi- 
dence of  the  fact  against  the  other  party. 

The  plaintiff  having  given  some  evidence  thatapartnershipexisted, 
had  a  right  to  give  his  book  of  original  entries  in  evidence,  in  which 
the  charge  for  the  castings  is  made  against  Johnston  and  Rhodes.  It 
is  given  as  evidence  of  debt,  but  not  as  proof  of  partnership. 

The  defendants  next  complain  of  the  rejection  of  the  evidence  con- 
tained in  the  third  bill  of  exceptions,  that  the  witness  heard  both 
Johnston  and  Rhodes  say  that  Rhodes  was  indebted  to  Johnston  at 
the  time  the  castings  were  furnished,  and  offered  also  the  insolvent 
petition  of  Rhodes,  which  showed  that  he  had  returned  Johnston  a 
creditor,  to  rebut  the  declarations  of  Rhodes  as  proved  by  plaintiffs, 
and  as  evidence  that  Rhodes  had  given  ploughs  to  Johnston  to  pay 
said  debt. 

It  is  a  principle  of  law  that  the  declaration  or  admission  of  each 
individual  menber  of  a  firm  that  he  is  a  partner,  is  conclusive  evi- 
dence to  charge  himself  in  that  character.  If  a  person  has  repra- 
sented  himsel.'  to  be  a  partner,  and  has  been  trusted  as  such,  he  is 
bound  by  that  representation,  and  it  is  no  defence  to  him  to  show 
that  he  was  not  in  fact  a  partner.  Gow  on  Partn.  208,  209,  and  the 
authorities  fhere  cited.  Now  here,  from  the  declarations,  admis- 
sions and  zcts  of  both  parties,  when  together,  and  separately,  the 
plaintiffs  were  induced  to  believe,  and  did  believe,  that  they  were 
partners,  and  charged  them  as  such  with  the  articles  furnished.  In 
such  a  casa  we  have  a  right  to  expect  something  more  than  an  offer  to 
in. — o 
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prove  their  own  acts  and  declarations  to  discharge  themselves  from 
the  consequences  of  their  own  conduct,  and  these  acts  and  declara- 
tions made  after  their  liability  attaches.  If  a  debt  did  exist  between 
them,  and  there  was  an  explanation  of  the  conduct  of  Johnston,  the 
ordinary  proof  should  have  been  given  of  the  indebtedness.  We 
think  the  court  were  right  in  overruling  the  testimony. 

The  plaintiff  further  alleges  that  there  is  error  in  the  court  in  their 
instruction  to  the  jury  :  "That  if  A  contracts  with  B  to  deliver  arti- 
cles at  a  specified  period,  and  if  in  the  intermediate  time  B  and 
C  enter  into  partnership,  as  upon  such  a  contract  it  is  to  be  pre- 
sumed that  payment  is  to  accompany  delivery,  if  credit  is  given  at 
the  time  of  delivery,  it  must  be  presumed  to  be  done  upon  the  credit 
of  the  partners;  and  this  whether  the  existence  of  the  partnership 
was  known  to  the  plaintiff  who  gave  the  credit  or  not.  If  the  exist- 
ence of  the  partnership  was  known  at  the  time,  no  doubt  could  be 
raised;  but  if  a  credit  be  given  when  there  is  a  secret  partner,  the 
credit  is  supposed  to  be  given  as  well  to  him  as  to  those  associated 
with  him,  upon  the  ground  that  he  is  entitled  to  the  profits,  so 
he  in  equity  should  be  responsible  for  the  loss  in  the  present  case." 
In  this  opinion  the  court  are  supported  by  the  cases  of  Saville  v. 
Robertson  et  al.,  4  T.  R.  720,  and  Scottin  v.  Stanley  et  al.,  1  Dallas 
129.  In  the  case  at  bar,  if  a  partnership  did  exist,  it  was  known  to 
the  plaintiffs,  who,  on  the  delivery  of  the  articles,  charged  the  part- 
ners in  their  books  with  the  amount.  It  shows  that  the  credit  was 
given  to  both  partners. 

Judgment  affirmed. 


Gilmore  against  Thompson. 

A  purchaser  of  land  at  a  treasurer's  sale  for  taxes,  whose  title  is  defeated  by 
proof  of  the  actual  payment  of  the  tax  for  which  the  land  was  sold,  is  never- 
theless entitled  to  recover  compensation  for  the  improvements  made  by  him. 

APPEAL  from  the  circuit  court  of  Butler  county. 
.  This  was  an  ejectment  by  Samuel  A.   Gilmore  against  John 
Thompson  and  others  to  recover  a  tract  of  land. 

The  plaintiff  had  a  legal  title  for  the  land.  The  defendants  relied 
upon  a  sale  of  the  land  to  them  by  the  treasurer  for  taxes.  In  answer 
to  which,  the  plaintiff  proved  that  the  tax  for  which  tie  land  had 
been  sold  to  the  defendants  had  been  paid  previously  o  the  sale. 
The  only  question  which  arose  in  the  case  was,  whether  , he  defend- 
ants were  entitled  to  recover  compensation  for  improvements  made 
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on  the  land  by  them  after  their  purchase  1     The  court  instructed 
the  jury  in  the  affirmative ;  and  this  was  the  ground  of  appeal. 

Purviance,  for  the  appellant. 

The  taxes  in  this  case  being  paid,  there  was  no  jurisdiction  to  sell, 
and  the  sale  is  void  to  all  intents  and  purposes.  The  act  of  1815, 
which  provides  for  the  sale  of  unseated  lands,  authorizes  the  sale  of 
land  for  arrearages  of  taxes.  In  this  case,  there  being  no  arrearages, 
there  was  no  authority  to  sell.  The  original  owner  having  paid  his 
taxes,  was  guilty  of  no  laches  or  neglect,  and  was  not  bound  to  take 
notice  of  the  sale  ;  and  in  the  present  instance,  the  land  being  as- 
sessed in  different  names,  it  was  difficult  to  obtain  notice  of  the  sale. 
The  act  of  the  1st  of  March  1780  exempts  donation  land  from  tax- 
ation whilst  in  the  hands  of  his  donee  or  his  representative.  Would 
a  sale  in  a  case  of  this  kind  vest  any  title  for  any  purpose  ?  The 
holder  of  a  donation  patent,  being  under  no  obligation  to  attend  to 
his  land,  no  treasurer's  sale  could  divest  him  of  his  right.  The  ob- 
ject of  the  laws  relating  to  unseated  lands,  would  seem  to  be  the 
punishment  of  those  who  are  remiss  in  the  payment  of  their  taxes  ; 
but  where  no  taxes  are  to  be  paid,  or  where  they  have  been  paid,  the 
object  of  the  law  ceases  and  the  jurisdiction  is  entirely  gone. 

The  proviso  in  the  act  of  1815  relates  only  to  minors,  to  whom  the 
privilege  of  redemption  is  given  two  years  after  the  disability  of  non- 
age is  removed ;  and  in  such  cases  they  are  compelled  to  pay  for  the 
improvements.  But  this  is  only  in  cases  where  they  have  omitted 
to  pay  the  taxes  or  to  redeem  until  within  the  two  years  referred  to. 
A  minor  of  fifteen  years  of  age  redeems  land  sold  ;  is  he  compelled 
to  bring  his  ejectment  within  two  years  after  he  comes  of  age?  Cer- 
tainly not :  otherwise  minors  would  be  in  a  worse  situation  than 
adults.  The  provision  was  intended  for  their  benefit  and  not  their 
disadvantage,  and  relates  only  to  the  cases  which  it  enumerates. 
To  extend  it  beyond  the  proviso,  you  would  compel  the  owner  of 
unseated  land,  although  he  regularly  paid  the  taxes  thereon,  to  pay 
them  over  again,  and  that  too  as  often  as  his  land  might  be  sold  in 
another  name ;  as  also  those  who  had  redeemed  their  land  within 
two  years  after  sale,  would  be  compelled  to  pay  the  value  of  the  im- 
provements made,  and  the  taxes  and  costs  and  percentage.  To 
extend  the  doctrine  thus  far  would  carry  it  to  the  case  of  donation 
lands,  which  were  never  contemplated  by  the  framers  of  the  law. 

Sullivan  and  Jlyres,  for  the  appellees. 

The  land  was  subject  to  taxation,  and  was  taxed.  But  a  mistake 
occurred  in  taxing  it  in  the  name  of  two  individuals.  This  made  no 
difference.  The  act  of  1815  cures  the  defects  of  irregular  sales ;  and 
it  was  clearly  the  intention  of  the  legislature  to  secure  to  the  purchaser 
at  treasurer's  sale  the  value  of  his  subsequent  improvements.  Creigh 
et  al.  0.  Wilson  et  al.,  1  Serg.  fy  Rawle  38 ;  Stewart  v.  Shoenfelt,  13 
Serg.  fy  Rawle  368.  By  this  provision,  the  owner  is  not  injured. 


108  SUPREME  COURT  [Pittsburgh 

[Gilmore  v.  Thompson.] 

He  pays  merely  the  actual  value  of  them  at  the  time  of  recovering. 
In  many  cases  it  is  utterly  impossible  to  discover  whether  the  land 
is  taxed  at  all.  Honest  purchasers  are  not  to  be  injured  by  the  neg- 
ligence or  mistakes  of  officers.  In  this  case  there  was  no  notice  on 
the  public  books  of  I  he  payment  of  the  taxes.  How  was  the  fact  to 
be  ascertained  1  The  purchaser  is  bound  to  go  no  further  than  to 
see  that  there  was  an  assessment.  The  payment  of  taxes  is  not  a 
subject  into  which  he  is  bound  to  inquire.  The  valuation  belongs 
to  the  jury,  and  it  matters  not  whether  the  sale  was  regular  or  irre- 
gular :  for  the  fact  is,  that  it  is  only  in  cases  where  the  title  is  worth 
nothing,  that  the  value  of  the  improvements  can  be  claimed. 

JW.  S.  Lowrie,  in  reply. 

The  defendants  in  this  case  cannot  complain  of  hardship,  for  by 
consulting  the  unseated  land  book,  they  would  have  found  that  the 
taxes  had  been  paid  before  the  sale.  However,  that  has  nothing  to 
do  with  the  case.  This  case,  like  all  others,  should  be  decided  ac- 
cording to  law,  and  should  hardship  result  it  belongs  to  another  tri- 
bunal to  apply  the  correction. 

The  point  in  this  case  may  be  considered  under  two  aspects.  Are 
the  defendants  entitled  to  the  value  of  their  improvements  under  the 
act  of  1815 1  If  not,  is  there  any  thing  in  the  act  of  1804,  or  in  the 
decisions  under  it,  that,  would  so  entitle  them?  The  question  in 
this  case  arises  under  the  proviso  of  the  fourth  section  of  the  act  of 
1815,  in  which  it  is  provided  that  minors  or  insane  persons  residing 
within  the  United  States  shall  have  two  years  to  redeem  in  two  years 
after  disability  be  removed  :  but  where  a  recovery  is  effected  in  such 
cases,  the  value  of  improvements  shall  be  first  assessed  and  paid  to 
the  defendants.  What  is  the  extent,  of  this  condition1?  Four  "  cases" 
are  mentioned  in  the  fourth  section,  two  in  the  body  of  the  section, 
and  two  in  the  proviso.  The  condition  as  to  the  value  of  the  im- 
provements, is  altogether  satisfied  by  the  cases  mentioned  in  the 
proviso.  Had  all  the  cases  been  mentioned  in  the  body  of  the  sec- 
tion, and  the  condition  only  appeared  in  the  proviso,  there  would 
have  been  some  grounds  for  the  construction  contended  for  by  the 
counsel  of  the  appellees.  But  where  two  cases  are  mentioned  in  the 
body  of  the  section  and  two  in  the  proviso,  and  a  condition  annexed 
to  the  cases  in  the  proviso,  it  seems  to  be  a  forced  construction  to 
refer  such  condition  to  all  the  cases  in  the  section.  This  opinion  is 
strengthened  by  two  additional  considerations.  The  nature  of  the 
first  case,  in  the  body  of  the  section,  forbids  the  idea  that  the  condi- 
tion should  extend  to  it.  That  is  the  case  of  the  taxes,  costs  and 
twenty-five  per  cent,  being  tendered  within  two  years.  Surely  it 
could  not  have  been  the  intention  of  the  legislature  that  the  pur- 
chaser should  go  on  and  improve  the  land,  and  recover  the  value  of 
his  improvements  in  such  case.  In  many  cases  this  might  destroy 
the  right  of  redemption  entirely,  or  the  value  of  the  land  might  be 
sunk  in  the  value  of  the  improvements  in  that  time  ;  and  the  cir- 
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cumstance  of  twenty-five  per  cent  being  allowed  the  purchaser, 
shows  that  it  was  the  intention  of  the  legislature  that  he  should  be 
compensated  for  lying  out  of  his  money  in  that  way,  in  case  the  land 
should  be  redeemed.  It  would  seem,  then,  that  the  condition  cannot 
be  consistently  applied  to  the  first  case,  in  the  body  of  the  section,  and 
if  not  to  the  first,  the  second  must  also  be  exempted,  which  is  our 
case.  Another  consideration  :  there  is  a  reason  for  allowing  value 
of  improvements  where  the  original  owner  labours  under  disabilities, 
for  those  might  not  be  removed  for  twenty  years,  and  it  would  be 
unreasonable  that  the  purchaser  should  so  long  lie  out  of  his  money, 
therefore  he  should  have  liberty  to  improve  the  land  and  recover  the 
value  of  such  improvements. 

But  the  case  of  Creigh  v.  Wilson,  1  Serg.  fy  Rawle  38,  under  the 
act  of  1804,  has  been  relied  upon.  The  policy  of  the  two  acts  seems 
to  be  entirely  different,  and  a  decision  made  under  the  one  would 
not  therefore  be  binding  under  a  similar  clause  of  the  other.  The 
two  cases,  however,  are  entirely  different.  That  was  a  suit  brought 
within  five  years,  and  a  recovery  effected  on  account  of  irregularity 
in  the  sale.  In  the  present  case  the  sale  was  absolutely  void  ab 
initio.  A  case  under  the  act  of  1815,  similar  to  Creigh  v.  Wilson 
under  the  act  of  1804,  would  be,  where  the  original  owner,  within 
two  years,  tendered  taxes,  costs  and  twenty-five  per  cent,  where,  as 
shown  before,  the  purchaser  would  not  be  entitled  to  the  value  of  his 
improvement. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  provision  for  compensation  under  the  act  of 
1804,  was  restrained  to  no  particular  case  within  the  limitation  of 
five  years ;  on  the  contrary  it  was  extended  to  every  recovery  for 
irregularity  in  the  assessment,  process  or  sale.  The  same  provision 
was  repeated  in  the  act  of  1815,  when  the  legislature  narrowed  the 
ground  of  recovery  to  cases  where  the  tax  had  been  paid  previously 
to  the  sale,  or  subsequently  by  redemption.  Why  then  should  not 
the  provision  for  compensation  be  as  broad,  under  either  act,  as  the 
right  of  recovery,  which  is  put  by  the  latter  on  the  same  footing, 
whether  it  rests  on  previous  or  subsequent  payment  of  the  taxes?  It 
was  introduced  to  protect  all  bona  fide  purchasers,  without  distinc- 
tion, who  should  expend  their  money  or  their  labour  in  confidence  of 
the  title.  In  this  instance  the  land  was  accidentally  the  subject  of 
double  taxation,  having  been  assessed  in  the  names  of  different  own- 
ers; and  the  tax  laid  upon  it  under  the  apparent  title  purchased  by 
the  defendant,  had  not  been  paid  as  such.  But  the  tax  assessed  in 
the  name  of  the  other  apparent  owner  was  actually  paid;  and  as  the 
land  is  liable  but  to  one  tax,  it  follows  that  payment  of  it  in  either 
name  discharged  the  duty.  That  was  the  ground  on  which  the 
plaintiff  himself  sustained  his  right  to  recover.  Putting  out  of  view 
then  the  circumstance  of  double  assessment,  as  immaterial  to  the 
question,  we  have  an  ordinary  case  of  actual  payment  of  which  the 
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purchaser  might  know  nothing;  and  as  satisfaction  of  the  duty  gives, 
on  the  one  hand,  an  equal  right  of  recovery,  whether  it  were  befpre 
the  sale  or  after  it,  so  does  it,  on  the  other,  give  an  equal  right  to 
compensation,  with  this  difference  perhaps,  that  in  a  case  like  the 
present,  a  defendant  is  entitled  to  claim  for  all  improvements  previous 
to  the  verdict,  while  those  made  after  an  offer  to  redeem  might  be 
deemed  to  have  been  made  in  the  defendant's  wrong.  But  there 
might  perhaps  be  circumstances  to  justify  a  retention  of  the  possess- 
ion even  after  tender;  as  where  the  title  of  the  party  making  the 
tender  is  doubtful :  but  that  is  not  a  point  for  present  adjudication, 
and  we  intimate  no  opinion  on  it.  Nothing  can  be  fairer  in  the  ab- 
stract than  the  principle  of  compensation ;  and  though  it  may  be 
abused  in  its  application,  it  is  the  business  of  those  who  preside  over 
the  deliberations  of  juries  to  look  to  that — certainly  not  to  restrain 
the  obvious  design  of  the  legislature  for  fear  of  such  abuse.  In  the 
case  before  us,  the  facts  of  double  assessment  and  payment  were  un- 
known to  the  defendant;  and  as  they  were  such  as  he  might  fairly 
contest,  compensation  was  justly  allowed  him  for  all  expenditures 
previous  to  the  trial. 
Judgment  affirmed. 


Paull  against  Mackey. 

In  an  action  of  ejectment,  it  is  not  competent  to  give  evidence  of  the  parol 
declarations  of  the  plaintiff,  that  he  had  abandoned  a  title  which  he  had  acquired 
under  a  deed. 

A  witness  is  incompetent  when  the  effect  of  his  testimony  may  be  to  preserve 
a  fund  for  the  payment  of  a  debt  due  to  himself. 

A  certificate  by  a  third  person  of  the  amount  of  a  debt  due  by  him  to  the  de- 
fendant, is  not  admissible  in  evidence  to  affect  the  plaintiff's  rights.  The  debts 
must  be  proved  by  the  usual  evidence  of  their  existence. 

ERROR  to  the  common  pleas  of  Fayette  county. 

Jamea  Paull,  the  plaintiff  in  error,  was  plaintiff  below,  and  brought 
an  ejectment  against  Stephen  Mackey  and  others,  to  recover  a  tract 
of  land  containing  two  hundred  and  fourteen  and  a  quarter  acres, 
situated  in  German  township,  Fayette  county,  and  called  "  Cold 
Spring."  On  the  8th  of  December  1821,  William  Paull  was  the 
owner  of  the  tract  in  dispute.  By  an  agreement  then  made  between 
him  and  James,  James  granted,  bargained  and  sold  to  William  all 
his'title  to  St  John's  Furnace,  and  the  lands  appurtenant  thereto, 
estimated  at  eight  hundred  acres;  also  the  "Trevor  Ore  Bank"  and 
"Bullock  Pen"  tracts,  in  consideration  of  which  William  agreed  to 
reconvey  to  James  the  tract  for  which  this  ejectment  was  brought 
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(theretofore  sold  by  James  to  William  by  article  of  agreement  dated 
December  19th,  1818),  the  conveyance  to  be  made  immediately, 
with  a  warranty  against  any  incumbrance  done  or  made  by  him,  and 
was  to  pay  to  James  the  amount,  principal  and  interest,  which  James 
was  bound  to  pay  for  the  Bullock  Pen  tracts;  also  to  pay,  in  addi- 
tion, to  James  the  sum  of  2000  dollars,  in  payments.  When  all  the 
payments  are  made  by  William,  James  was  to  execute  conveyances 
for  the  furnace  and  tracts.  On  the  same  day  William  executed  a 
deed  to  James  for  the  Cold  Spring  tract,  in  consideration  of  4000 
dollars,  acknowledged  and  recorded  on  the  same  day,  to  wit,  the  8th 
of  December  1821. 

On  the  15th  of  December  1821  (one  week  afterwards),  William 
Paull  entered  into  a  covenant  or  agreement  with  Stephen  Mackey, 
one  of  the  defendants,  (which  was  not  sealed  and  delivered  till  the 
28th  of  October  1822)  reciting  that  "  whereas  the  said  William 
Paull  and  Basil  Brownfield  had  some  time  ago  entered  into  partner- 
ship in  the  iron  business,  and  which  partnership  had  become  indebted 
to  the  said  Stephen  in  the  sum  of  1000  dollars,  for  which  they  had 
given  their  notes,  twenty  in  number,  and  each  for  50  dollars,  which 
are  now  held  by  the  said  Stephen;  and  whereas  the  said  William 
and  Basil  had  since  dissolved  partnership,  and  since  the  dissolution,' 
William,  some  time  during  the  fall  of  1821,  entered  into  another  con- 
tract with  the  said  Stephen  for  the  purchase  of  his  agricultural  pro- 
duce, grain,  hay  and  meat,  at  stated  prices,  the  whole  to  be  delivered 
on  the  plantations  of  Stephen,  as  well  that  on  which  he  lived,  as  that 
of  which  he  had  received  the  possession  on  the  1st  of  April  last  from 
the  said  William,  to  be  held  by  Stephen  as  security  for  the  payment 
to  him  of  the  debt  due  to  him  from  the  said  William  and  Basil,  and 
which,  at  the  time  of  the  contract  before  recited,  it  was  agreed  by 
them  Stephen  should  hold  for  such  length  of  time  as  the  debts  of 
Paull  and  Brownfield,  and  of  William  Paull  alone,  then  contracted, 
or  thereafter  to  be  contracted  with  said  Stephen,  should  remain  due 
and  unsatisfied,  without  any  rent  being  demanded  therefor  by  said 
William,  or  any  interest  on  said  debts  demandable  by  said  Stephen, 
or  until  the  said  Mackey  should  have  paid  to  said  Paull  the  full  price 
in  trade  as  aforesaid,  such  price  to  be  ascertained  by  themselves,  or 
in  case  of  their  disagreement,  by  three  men  indifferently  chosen  by 
them."  The  article  then  goes  on  to  state,  that  Stephen  was  then  in 
possession  of  the  tract  by  his  tenants,  and  had  kept  the  agreement  on 
his  part — "  Now  therefore  know  ye,  that  I  the  said  William  Paull, 
in  performance  of  (he  agreement  aforesaid,  and  the  better  to  effectu- 
ate the  true  meaning  and  intent  of  the  parties,  have  this  day  grant- 
ed, &c.  unto  said  Stephen,  all  that  tract  of  land,  &c.  (the  "  Cold 
Spring"  tract),  of  which  Stephen  has  at  present  possession  as  afore- 
said, to  have  and  to  hold,  &c. ;  provided,  nevertheless,  that  the 
estate  hereby  granted,  or  intended  to  be  granted,  to  the  said  Stephen 
shall,  at  the  end  of  any  one  year,  counting  from  the  1st  of  April  last, 
become  null  and  void  upon  full  settlement  and  payment  of  the  mo- 
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neys  which  may  be  found  due  to  the  said  Stephen  by  the  said  Wil- 
liam, for  or  on  account  of  the  debts  of  the  said  Paull  and  Brownfield, 
or  of  the  contract  of  the  said  Paull  with  the  said  Stephen,  as  above ; 
or  shall  at  any  time  become  vested  and  indefeasible  in  the  said  Ste- 
phen, his  heirs  and  assigns,  upon  his  paying  to  Paull,  in  manner  as 
aforesaid,  the  full  price  of  said  plantation,  as  may  be  agreed  upon  by 
them,  or  if  they  should  disagree  thereon,  by  three  men  indifferently 
chosen  by  them." 

On  the  30th  of  March  1822  (four  months  after),  a  written  agree- 
ment was  made  between  the  plaintiff  James  Paull,  Jun.  and  the 
defendant  Stephen  Mackey.  This  agreement  recites,  that  "  whereas 
the  said  Mackey  had  entered  into  an  agreement  with  William  Paull, 
whereby  the  said  William  placed  said  Stephen  in  possession  of  a  cer- 
tain tract  of  land  in  German  township,  which  possession  said  Stephen 
retains  to  this  day  by  his  tenant  Samuel  Hixon,  which  tract  by  said 
agreement  was  to  be  held  by  said  Stephen  until  a  certain  debt,  then 
incurred  by  said  William  Paull  and  Basil  Brownfield,  should  be  paid 
by  said  William  Paull ;  and  whereas  afterwards  it  was  agreed  by 
said  William  Paull  and  Mackey,  that  said  Stephen  should  deliver  to 
said  William  all  the  grain  which  said  Stephen  should  raise  and  have 
to  spare  off  said  plantation,  as  well  as  the  tract  of  land  whereon  he 
lives,  and  also  what  meat  the  said  Stephen  might  have  to  spare,  at 
certain  prices  stipulated  between  them;  and  that  the  said  William 
would  permit  and  suffer  the  said  Stephen  to  retain  the  possession  of 
said  tract  of  land  in  German  township,  until  as  well  the  debt  afore- 
said, as  the  product  of  said  farm  so  to  be  delivered  by  said  Stephen 
to  said  William,  at  the  rate  stipulated  between  them,  should  be  fully 
satisfied  and  paid  by  the  said  William  in  produce  of  the  farm  afore- 
said ;  the  value  of  the  said  farm  in  German  township  thereafter  to  be 
ascertained  by  them,  as  the  said  Stephen  now  represents:  and  where- 
as the  said  James  Paull,  as  he  represents,  being  ignorant  of  the  said 
agreement,  entered  into  a  contract  with  the  said  William  for  the  ex- 
change and  purchase  of  the  said  tract,  and  with  the  expectation  that 
he  should  obtain  the  possession  thereof  on  the  1st  day  of  April  next, 
without  dispute  by  said  Stephen  or  any  other  person,  hath  entered 
into  a  written  agreement,  whereby  he  has  leased  said  farm  to  Abra- 
ham Campbell  for  the  term  of  five  years  from  the  1st  of  April  next, 
and  feels  himself  bound  to  have  the  said  lease  carried  into  effect  with 
the  said  Campbell.  It  is  therefore  agreed,  by  and  between  said  James 
Paull  and  said  Stephen  Mackey,  as  well  to  avoid  any  disappointment 
to  said  Campbell  as  any  law-suit  which  might  arise  or  grow  out 
of  the  said  transaction  between  them,  that  said  Stephen  shall  accept 
and  receive  said  Campbell  as  tenant  of  said  tract,  and  shall  cause 
him  to  be  put  into  the  free  and  undisturbed  possession  thereof  on  the 
1st  day  of  April  next.  That  said  Campbell  shall  be  permitted,  dur- 
ing the  term  of  five  years  aforesaid,  to  use,  occupy  and  enjoy  the 
same,  without  any  molestation  from  the  said  Stephen,  or  any  person 
claiming  under  him. 
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"It  is  further  agreed,  that  said  James  will  secure  to  said  Stephen 
the  faithful  performance  and  fulfilment  by  said  Campbell  of  every 
thing  stipulated  by  the  said  Campbell,  to  be  done  and  performed  by 
the  said  Campbell  as  tenant  of  the  said  plantation  under  the  afore- 
said James  Paull,  all  which  will  more  fully  appear  by  reference  to 
the  lease  by  said  James  Paull  to  said  Campbell,  now  deposited  with 
John  Lyon,  Esq.  to  be  copied. 

"  It  is  further  understood  and  agreed  between  the  said  parties,  that 
the  expense  necessary  for  the  new  roofing  of  the  old  barn  when  re- 
moved, and  all  repairs  of  a  permanent  nature,  which  are  expressly 
imposed  on  said  James  Paull  by  his  lease  (o  said  Campbell,  are  to  be 
incurred  and  borne  by  said  Stephen,  who  shall  have  every  right  and 
discretion  as  to  procuring  materials,  which  the  said  James  Paull 
might  or  could  exercise. 

"It  is  further  agreed,  that  the  said  James  Paull  shall  superintend 
and  enforce  the  performance  of  the  covenants  on  the  part  of  the  said 
Campbell,  and  shall  duly  pay  over  or  cause  to  be  paid  over  to  said 
Stephen,  according  to  the  terms  of  the  lease  to  the  said  Campbell, 
the  rents  of  said  plantation. 

"  And  it  is  further  understood,  &c.  that  said  Stephen  will  not  in- 
terfere with,  or  take  any  proceeding  against  said  Campbell  for  or  on 
account  of  the  rents  of  said  plantation,  until  after  default  by  said 
Campbell  in  refusing  to  answer  the  order  of  said  James  Paull. 

"And  said  James  Paull  doth  hereby  relinquish  any  right  to  the  said 
plantation,  so  far  as  the  same  might  affect  any  right  in  law  or  equity 
which  the  said  Stephen  may  have  derived,  or  shall  derive  hereafter, 
under  the  contracts  aforesaid  by  him  made  with  said  William  Paull. 
And  the  said  James  Paull  doth  further  agree  that  he  will  not  take 
any  step  to  enforce  the  notice  which  has  been  given  to  said  Stephen 
to  quit  possession  of  the  tract." 

The  lease  above  referred  to,  was  dated  the  15th  of  December  1821. 
In  the  beginning  of  the  summer  of  1821,  the  partnership  between 
William  Paull  and  Basil  Brownfield  was  dissolved.  William  Paull 
went  on  with  the  iron  business  until  the  beginning  of  summer  1822, 
when  he  stopped  business.  He  was  absent  in  the  spring  of  1823. 
In  June  1823  he  applied  for  the  benefit  of  the  insolvent  laws,  return- 
ing St  John's  Furnace  and  lands  as  his  property. 

The  defence  was :  1.  That  there  had  been  a  settlement  on  the 
25th  of  November  1822,  between  Mackey  and  William  Paull,  signed 
by  William  Paull,  of  all  accounts,  say  debts  and  sureties,  giving  a 
balance  of  3000  dollars  due  Mackey,  which  he  was  to  have  a  credit 
for  on  account  of  the  farm  purchased  of  William  Paull.  The  ad- 
mission of  this  certificate  in  evidence  formed  the  subject  of  the  plain- 
tiff's second  bill  of  exceptions. 

2.  An  agreement  between  them,  dated  the  28th  of  May  1823,  by 

which  William  Paull  agreed  to  fix  the  price  of  the  farm  called  Cold 

Spring,  which  he  sold  to  Stephen  Mackey  some  time  ago,  at  2500 

dollars;  and  said  Mackey  also  agreed  thereto.     The  admission  of 

in. — p 
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this  testimony  was  excepted  to  by  the  plaintiff  in  the  third  bill  of 
exceptions. 

The  Cold  Spring  farm,  it  appeared  by  the  evidence,  would  rent 
for  from  100  to  200  dollars  per  annum,  clear  of  taxes  and  repairs. 

It  was  given  in  evidence  by  Basil  Brownfielcl,  that  the  defendant 
Mackey  obtained  possession  of  the  Cold  Spring  tract  in  the  spring  of 
1821,  under  a  verbal  contract  with  William  Paull,  who  was  then  in 
partnership  with  Brownfield.  Mackey  had  the  obligations  of  the 
partnership  for  1000  dollars,  but  Brownfield  said  they  had  not  receiv- 
ed more  than  half  that  amount. 

The  defendant  fun  her  relied  on  the  acts  and  declarations  of  James 
Paull,  showing  that  the  land  was  relinquished  by  him  after  his  deed 
from  William  Paull,  and  their  contract  rescinded :  and  produced  wit- 
nesses who  proved  that  on  a  trial  in  the  case  of  the  Commonwealth 
for  use  v.  Lynch,  sheriff,  and  sureties,  on  the  2d  of  November  1825, 
James  Paull  was  a  witness  and  stated  that  an  arrangement  had 
taken  place  between  William  Paull  and  himself,  that  he  should  con- 
vey St  John's  Furnace  to  William  and  receive  Cold  Spring  in  ex- 
change, but  that  that  bargain  had  been  rescinded ;  that  William  Paull 
had  no  interest  in  St  John's  Furnace  property ;  that  he,  James  Paull, 
had  no  interest  whatever  in  the  Cold  Spring  tract ;  something  about 
the  manner  in  which  William  Paull  and  Mackey  had  cheated  him 
out  of  the  Cold  Spring  tract ;  that  he  found  William  Paull  had  sold 
the  land  to  Mackey,  and  that  he  then  made  arrangements  with 
Mackey  to  receive  Campbell  as  Mackey's  tenant,  and  gave  up  all  his 
right  to  Mackey  if  he  had  any.  To  prove  these  declarations  Wil- 
liam Nixon  was  produced  by  the  defendant  as  a  witness,  whose  ad- 
mission constituted  the  fourth  bill  of  exceptions  taken  by  the  plaintiff. 
The  defendant  then  gave  in  evidence  the  deposition  of  John  B. 
Trevor  to  prove  the  assignment,  without  date,  of  a  judgment  entered 
on  the  30th  of  September  1819  in  the  common  pleas  of  Fayette 
county  in  the  suit  of  Molly  Bunton  for  use  against  William  Paull, 
Thompson  M'Kean  and  James  Paull,  which  was  transferred  to  the 
deponent  by  John  M.  Austin,  Esq.  the  attorney  of  Molly  Bunton, 
at  the  request  of  James  Paull,  Jun.,  under  the  idea  entertained  and 
expressed  by  James  Paull  to  the  deponent,  that  it  would  be  a  lien  upon 
the  Cold  Spring  tract,  then  in'  the  possession  of  Mackey.  The  ad- 
mission of  this  testimony  was  the  subject  of  the  fifth  bill  of  exceptions 
taken  by  the  plaintiff. 

The  defendant  then  gave  in  evidence  a  fieri  facias  issued  in  the 
above  case  to  March  term  1823,  with  directions  to  levy  on  the  tract 
in  dispute  as  the  property  of  William  Paull,  in  the  occupancy  of 
Campbell.  For  the  admission  of  this  testimony  a  sixth  bill  of  ex- 
ceptions was  taken ;  and  a  seventh  was  taken  to  the  admission  of  a 
stir*  facias  issued  on  the  above  judgment  for  the  Use  of  John  B.  Tre- 
vor, to  June  term  1825,  which  was  tried,  and,  on  the  evidence  under 
the  plea  of  payment,  verdict  was  rendered  for  the  defendants. 
The  defendants  then  gave  in  evidence  the  record  of  a  suit,  James 
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Paull,  Jun.  v.  Steele  and  Doughty,  in  which  a  declaration  in  cove- 
nant was  filed  on  the  14th  of  March  1825,  which  set  forth  an  article 
of  agreement,  dated  the  5th  of  February  1824,  by  which  James  Paull 
agreed  to  convey  to  C.  M.  Doughty  and  James  Steele,  St  John's 
Furnace  and  the  lands  appurtenant  thereto,  estimated  at  eight  hun- 
dred acres;  also  the  "Bullock  Pen"  and  "Trevor  Ore  Bank"  tracts, 
in  all  one  thousand  seven  hundred  acres,  for  which  the  said  Doughty 
and  Sleele  were  to  pay  two  hundied  and  sixty-seven  tons  of  pig 
metal  in  payments;  said  Paull  to  convey  with  general  warranty 
against  all  the  world  except  the  commonwealth.  An  exception  was 
sealed  at  the  instance  of  the  plaintiff's  counsel,  to  the  admission  of 
this  testimony. 

The  plaintiffs  counsel  requested  the  court  to  instruct  the  jury  : 
"  1.  That  the  article  of  agreement  between  James  Paull,  Jun.  and 
Stephen  Mackey,  dated  the  30th  of  March  1822,  has  no  other  effect 
than  to  postpone  the  right  of  James  Paull,  Jun.  until  Stephen  Mackey 
was  satisfied  out  of  the  rents  and  profits  for  the  amount  he  had  then 
advanced  to  William  Paull,  and  the  amount  for  which  he  may  before 
that  time  have  been  liable  on  account  of  William  Paull. 

"2.  That  after  the  conveyance  of  the  land  to  James  Paull,  Jun. 
by  William  Paull,  and  the  deed  recorded,  and  notice  to  Mackey, 
James  Paull,  Jun.  stood  in  the  shoes  of  William  Paull,  and  all  sub- 
sequent payments,  if  any,  ought  to  be  made  to  James  Paull,  Jun. 

"  3.  That  if  the  jury  believe  Stephen  Mackey  has  at  this  time  re- 
ceived out  of  the  rents  and  profits  a  sum  sufficient  to  cover  all  his 
advances  to  William  Paull,  he  cannot  any  longer  hold  the  land 
against  James  Paull,  Jun. 

"  4.  The  court  is  also  requested  to  instruct  the  jury  that  the  plain- 
tiff's title  to  the  land  in  controversy  being  made  out  clearly  by  the 
conveyances  read,  cannot  be  divested  by  supposed  loose  declarations, 
the  import  of  which  might  be  misapprehended  by  the  witnesses." 
The  court  below  (Baird,  president)  charged  the  jury  as  follows: 
"The  plaintiff  has  deduced  apparently  a  regular  title  by  a  chain 
of  conveyances  from  the  commonwealth  down.  The  last  link  is  a 
deed  from  William  Paull,  dated  the  8th  of  December  1821,  and  the 
effect  and  operation  of  this  deed  form  the  prominent  controversy  in 
•he  case.  The  defendant  claims  that  prior  to  the  date  of  this  deed 
he  had  acquired  a  right  to  the  land  in  question  under  a  contract  with 
William  Paull,  and  that  in  pursuance  of  it  he  had  been  put  in  pos- 
session in  the  spring  of  1821.  This  he  has  attempted  to  prove  by 
the  testimony  of  Basil  Brownfield.  The  agreement  between  William 
Paull  and  Stephen  Mackey  was  reduced  to  writing,  and  executed 
the  28th  of  October  1822.  But  if  this  paper  was  the  commencement 
of  his  title,  it  could  [not]  affect  the  plaintiffs  title  if  otherwise  good. 
He  further  alleges  that  James  Paull,  Jun.  had  rescinded  or  abandoned 
his  claim  under  the  deed  of  the  8th  of  December  1821,  upon  which 
he  now  relies.  '  The  plaintiffs  title  to  the  land  in  controversy  being 
made  out  clearly  by  the  conveyances  read,  cannot  be  divested  by 
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supposed  loose  declarations,  the  import  of  which  might  be  misappre- 
hended by  the  witnesses.'  But  if  the  acts  and  deliberate  expressions 
of  James  Paull,  Jun.  (as  proved  by  William  Nixon  and  Brownfield) 
have  satisfied  you  fully  that  he  and  William  Paull  had  rescinded  the 
title  conveyed  by  the  deed  of  the  8th  of  December  1821,  and  that 
each  party  was  restored  to  the  situation  he  was  in  prior  to  the  con- 
tract which  was  consummated  by  that  deed,  then  your  verdict  ought 
to  be  for  the  defendants. 

"  I  have  referred  to  the  testimony  of  the  declarations  of  James 
Paull  on  this  point.  His  acts  are  also  in  evidence;  and  particularly 
an  agreement  between  him  and  Stephen  Mackey,  dated  the  30th  of 
March  1822.  We  are  asked  by  plaintiff's  counsel  to  say  to  you, 
that  this  agreement  'has  no  other  effect  than  to  postpone  the  right 
of  James  Paull,  Jun.  until  Stephen  Mackey  was  satisfied  out  of  the 
rents  and  profits,  the  amount  he  had  then  advanced  to  William 
Paull,  and  the  amount  for  which  he  may  before  that  time  have  been 
liable  on  account  of  William  Paull.'  If  there  was  nothing  else  in 
the  case,  I  might  possibly  doubt  whether  this  might  not  be  the  true 
construction.  But  connected  with  the  testimony  as  to  the  declara- 
tions of  James  Paull,  I  am  inclined  to  give  a  different  interpretation, 
and  a  different  effect  to  this  instrument.  I  will  not  therefore  say 
that  it  must  be  restricted  to  the  operation  contended  for.  Several 
other  acts  of  James  Paull  are  in  evidence. 

"We  are  further  requested  to  say,  'that  after  the  conveyance  of 
the  land  to  James  Paull,  Jun.  by  William  Paull,  and  the  deed  re- 
corded, and  notice  to  Mackey,  James  Paull,  Jun.  stood  in  the  shoes 
of  William  Paull,  and  all  subsequent  payments,  if  any,  ought  to  be 
made  to  James  Paull,  Jun.'  This  would  be  true  if  James  Paul!  had 
not  rescinded  the  title  he  had  acquired  by  the  deed  of  the  8th  of 
December  1821,  and  if  Mackey  had  nothing  more  than  a  mortgage 
or  security  on  the  land  and  the  possession  until  he  was  paid  his  debt. 
But  if  Mackey  had  a  prior  right  to  the  land  itself  (by  contract,  pay- 
ment of  money  and  delivery  of  possession),  or  if  James  Paull  had 
relinquished  his  title,  the  case  would  be  otherwise.  In  either  of  these 
alternatives  James  Paull  would  have  no  right  to  recover.  This  in 
effect  answers  the  third  point  of  plaintiffs  counsel,  which  is,  '  That 
if  the  jury  believe  Stephen  Mackey  has  at  this  time  received  out  of 
the  rents  and  profits  a  sum  sufficient  to  cover  all  his  advances  to 
William  Paull,  he  cannot  any  longer  hold  the  land  against  James 
Paull,  Jun.'  If  Mackey  had  but  a  mortgage  (as  we  have  said)  and 
James  Paull  had  a  subsisting  title  in  fee,  then  Mackey,  if  he  has 
received  his  money  ought  to  yield  the  land,  and  the  plaintiff  in  that 
case  could  recover.  But  if  Mackey  had  the  prior  right  to  the  land, 
by  an  absolute  purchase  and  payment  of  the  consideration  money, 
or  if  James  Paull  had  abandoned  his  title,  by  agreement  with  Wil- 
liam Paull,  the  plaintiff  cannot  recover.  Or  whether  Mackey  had 
title  or  not,  if  you  believe  James  Paull  had  rescinded  the  contract 
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with  William  Paul!  under  which  he  claims,  he  cannot  recover.    He 
can  only  recover  by  showing  a  subsisting  title  in  himself." 
Errors. 

1.  The  court  below  erred  in  admitting  the  several  items  of  evi- 
dence offered  by  defendants,  to  which  bills  of  exceptions  are  taken 
respectively. 

2.  The  court  erred  in  admitting  William  Nixon  to  give  testimony 
in  chief.     First,  because  he  was  interested  in  the  event  of  the  suit. 
Second,  because  his  testimony  was  irrelevant  and  improper. 

3.  The  court  erred  in  instructing  the  jury  that  "  the  effect  and 
operation  of  the  deed  of  the  8th  of  December  1821,  by  William  Paull 
to  James  Paullj  Jun.  formed  the  prominent  controversy  in  the  case. 

4.  The  court  below  evaded  direct  and  explicit  answers  to  the 
several  points  submitted  by  plaintiff's  counsel,  and  gave  to  the  jury 
no  certain  rule  by  which  to  be  guided  in  making  up  their  verdict. 

5.  The  court  erred  in  telling  the  jury  that  "  the  acts  and  delibe- 
rate expressions  of  James  Paull  (as  proved  by  William  Nixon  and 
Brownfield)  were  sufficient  to  prove  that  he  and  William  Paul!  had 
rescinded  the  title  conveyed  by  the  deed  of  the  8th  of  December 

1821,  and  that  each  party  was  restored  to  the  situation  he  was  in 
prior  to  the  contract  which  was  consummated  by  that  deed ;  and 
that  if  they  were  fully  satisfied  on  this  point,  their  verdict  ought  to 
be  for  the  defendant." 

6.  The  court  erred  in  the  answer  given  to  the  first  point  of  plain- 
tiff's counsel  upon  the  construction  of  the  article  of  the  30th  of  March 

1822,  between  James  Paull,  Jun.  and  Stephen  Mackey,  and  in  say- 
ing that  the  "  true  construction,"  "  interpretation"  and  "  effect"  of 
that  instrument  is  to  be  determined  by  subsequent  declarations  of 
James  Paull,  Jun.,  which  had  no  connexion  with  that  article. 

7.  The  court  erred  in  the  answer  given  to  the  second  point  of 
plaintiff's  counsel,  in  assuming  what  belonged  only  to  the  jury  to 
decide — that  the  title  of  James  Paull,  Jun.,  under  the  deed  of  the  8th 
of  December  1821,  had  been  rescinded  by  him;  and  also  in  intimat- 
ing to  the  jury  that  Mackey's  right  was  not  a  mortgage  right,  but  a 
title  in  fee,  and  that  if  so,  plaintiff  would  have  no  right  to  recover. 

8.  The  court  below  also  erred  in  the  answer  given  to  the  third  point 
of  plaintiffs  counsel,  by  assuming  and  intimating  an  opinion,  that 
Mackey's  right  was  more  than  a  mortgage  right,  and  that  "  he  had 
a  prior  right  to  the  land,  by  an  absolute  purchase  and  payment  of 
the  consideration  money,"  when  there  was  no  evidence  to  that  effect; 
when  it  was  not  even  pretended  or  alleged  by  defendants  that  such 
were  the  facts;  and  when  the  testimony  given  went  to  show  directly 
the  reverse. 

9.  The  whole  charge  is  equivocal,  and  calculated  to  mislead  the 
jury  on  questions  of  fact  and  of  law. 

10.  The  court  below  erred  in  the  answers  given  .to  all  the  points 
of  plaintiff 's  counsel,  generally  ;  in  all  the  opinions  intimated;  and 
in  the  view  taken  of  the  entire  case. 
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Ewing,  for  plaintiff  in  error. 

The  main  errors  in  this  case  were  committed  in  the  construction 
given  to  the  articles  of  agreement  between  James  Paull  and  Stephen 
Mackey  of  the  30th  of  March  1822,  and  in  the  admission  of  a  mass 
of  parol  evidence  and  other  testimony  entirely  irrelevant. 

The  second  bill  of  exceptions  relates  to  the  receipt  or  certificate  of 
William  Paull's  indebtedness  in  the  sum  of  3000  dollars  to  Mackey, 
dated  the  25th  of  November  1822.  On  the  30th  of  March  1822, 
when  the  agreement  between  James  and  Mackey  was  made,  the 
latter  had  actual  notice  of  James's  title.  But  the  deed  from  Wil- 
liam to  James,  dated  the  8th  of  December  1821,  was  notice  of 
James's  title  to  all  the  world :  and  from  this  latter  date  any  pay- 
ments made  by  Mackey  could  not  affect  James  Paull.  The  instru- 
ment of  writing,  it  is  true,  does  not  specify  when  the  payments  were 
respectively  made.  It  lay,  however,  on  the  defendants  to  show  the 
amount  Mackey  had  paid  prior  to  the  commencement  of  James 
Paull's  title.  We  could  have  no  information  as  to  payments  except 
through  the  defendants. 

The  third  bill  of  exceptions  was  taken  to  the  admission  in  evi- 
dence of  the  agreement  of  the  28th  of  May  1823,  between  William 
Paull  and  Mackey,  fixing  the  sum  of  2500  dollars  as  the  price  of  the 
tract.  William,  by  his  deed  to  James,  had  divested  himself  of  all 
his  right.  He  had  no  authority  then  to  estimate  the  value  of  the 
land.  This  was  a  right  which  belonged  exclusively  to  James.  In 
June  1823  William  applied  for  the  benefit  of  the  insolvent  laws ; 
and  it  was  therefore  on  the  eve  of  his  insolvency  that  be  fixed  the 
price  of  the  land. 

Next  we  come  to  the  fourth  bill  of  exceptions,  which  was  taken  to 
the  admission  of  William  Nixon  as  a  witness.  (Here  Mr  Ewing 
read  the  witnesses  voir  dire.)  He  stated  himself  that  he  was  inter- 
ested ;  that  he  had  a  claim  depending  upon  the  contingency  of  the 
defendants'  success  in  the  cause.  He  was  therefore  not  a  competent 
witness.  Where  A  promises  B  to  pay  a  sum  of  money  to  C,  C  may 
sue.  Youst  et  al.  v.  Martin,  3  Serg.  <$•  Rawle  427;  Innis  v.  Miller, 
2  Dall  50  ;  M'Vaugh  v.  Goods,  1  Doll.  62 ;  Boyer  v.  Kendall's  Ad- 
ministrator, 14  Serg.  <$•  Rawle  178 ;  Long  v.  Bailie,  4  Serg.  <$• 
Rawle  222.  Nixon  was  a  creditor  of  the  firm  of  Paull  and  Brownfield, 
and  Mackey,  after  satisfying  the  Hardin  claim,  was  to  pay  the  debts 
of  the  firm  generally.  Where  an  action  is  brought  on  a  mortgage, 
which  accompanied  a  bond,  a  subsequent  mortgagee  is  not  a  compe- 
tent witness  for  the  defendant.  Enters  v.  Peres's  Executors,  2  Rawle 
279.  If  a  witness  have  an  order  for  money  payable  out  of  the  sum 
recovered  in  the  suit,  or  if  the  suit  is  to  create  or  increase  a  fund 
on  which  he  has  a  claim,  he  is  incompetent.  I  Caines  364 ;  2  Pick. 
240. 

We  objected  to  the  record  of  the  suit  and  proceedings  on  the  scire 
facias  of  Bunton  for  use  v.  Paull  and  others,  because  the  whole  was 
clearly  irrelevant. 
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The  admission  of  the  record  of  the  suit  instituted  by  James  Paull 
against  Doughty  and  Steele  we  also  excepted  to.  The  defendants 
did  not  show  that  diligent  search  had  been  made  for  the  original 
agreement,  nor  did  they  prove  that  the  copy  was  a  true  copy. 

Again,  as  to  the  admission  of  Nixon.  This  testimony  was  not 
competent  in  itself  even  if  the  witness  had  been  admissible.  It  is 
the  well  known  policy  of  Pennsylvania  that  titles  to  real  estate  shall 
appear  on  record.  We  have  a  statute  prohibiting  the  acquisition  of 
titles  by  parol.  It  requires  the  same  degree  of  solemnity  to  revoke, 
as  to  make  a  title.  It  is  a  dangerous  principle  to  admit  parol  tes- 
timony, because  its  tendency  is  to  dispense  with  the  requirements  of 
the  law  and  to  diminish  the  security  of  titles  to  real  property.  Pos- 
session and  payment  of  the  purchase  money  confers  no  lien  on,  or 
right  to  land.  Money  due  on  a  mortgage  cannot  be  discharged  by 
an  instrument  of  writing  not  under  seal.  How  can  parol  proof  be 
received  to  invalidate  a  deed  ?  There  can  be  no  such  thing  as  a 
parol  mortgage.  Bowers  v.  Oyster,  3  Penns.  Rep.  239;  Christine  v. 
Whitehill,  16  Serg.  $  Rawle  107,  108,  109;  Lessee  of  Church  v. 
Church,  4  Yeates  280;  Anderson  et  al.  v.  Nesbit  et  al.,  2  Rawle  114. 
The  tide  of  Mackey  from  William  Paull  was  worth  nothing.  What- 
ever title  he  may  have  is  derived  from  James.  And  whether  James 
surrendered  all  his  rights  is  to  be  judged  by  the  written  instrument 
of  the  30th  of  March  1822.  But  this  is  certain,  that  in  three  days 
after  his  purchase  from  William,  he  gave  notice  to  Mackey,  who 
was  in  possession,  to  quit.  This  is  one  of  the  circumstances  going 
to  show  that  what  Nixon  said  was  true,  viz.  that  James  complained 
William  and  Mackey  had  cheated  him  out  of  the  land,  or  made  him 
think  he  was  cheated.  The  court  below  should  have  instructed  the 
jury  to  disregard  Nixon's  testimony. 

Next  as  to  the  errors  in  the  charge  of  the  court  below.  It  evades 
the  points  submitted,  "keeping  the  promise  to  our  ear,  but  breaking 
it  to  our  hope."  The  court  were  mistaken  in  saying  that  the  deed 
from  William  to  James  Paull  was  the  principal  matter  in  controversy 
in  the  cause.  What  was  said  on  this  point,  instead  of  being  intelli- 
gible, must  have  been  bewildering  to  the  jury.  Where  the  court 
used  the  expression,  "if  otherwise  good,"  what  could  they  have 
meant  by  it]  We  had  a  right  to  the  opinion  of  the  court  on  the  law 
arising  out  of  the  agreement  between  James  Paull  and  Mackey. 
Our  request  was  not  complied  with.  Was  that  agreement  to  be 
metamorphosed  by  subsequent  declarations  1  The  only  part  on  the 
face  of  it  which  seems  to  affect  the  rights  of  James  Paull  is  the  conclu- 
sion. All,  however,  that  was  intended  was  to  postpone  his  right  until 
the  rights  of  Mackey,  under  his  agreement  with  William  Paull,  were 
satisfied.  The  charge  of  the  court  below  erroneously  assumes  the 
fact  that  James  had  rescinded  his  contract  with  William  ;  and  refers 
the  question  of  mortgage  and  Mackey's  title  to  the  jury.  It  was 
error  not  to  decide  the  question  directly,  whether  it  was  a  mortgage 
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or  an  absolute  title.     Powers  et  al.  v.  M'Ferran  et  al.,  2  Serg.  fy 
Rawle  44,  47. 

Dawson,  for  defendants  in  error. 

The  first  parol  agreement  between  William  Paull  and  Mackey 
was  prior  to  the  date  of  the  deed  under  which  the  plaintiff  claims. 
Mackey  had  taken  possession  and  made  large  advances  under  his 
agreementr.  Not  a  dollar  was  paid  as  the  consideration  of  the  deed 
to  James  Paull.  The  consideration  was  the  St  John's  Furnace  pro- 
perty. William  and  James  were  brothers,  and  played  into  each 
other's  hand.  Their  transactions  were  strongly  marked  with  an 
appearance  of  fraud.  To  show  that  the  conveyance  of  the  tract  in 
dispute  from  William  to  James  was  a  mere  sham  proceeding,  we 
proved  that  shortly  afterwards  James  sold  the  Furnace  property, 
which  he  pretended  to  have  conveyed  to  William,  to  Steele  and 
Doughty.  The  testimony  produced  by  us  for  this  purpose  was 
clearly  admissible.  It  also  showed  that  he  revoked  his  contract  with 
William. 

Forward,  on  the  same  side. 

The  original  agreement  between  William  Paul!  and  Mackey  is 
recited,  and  ratified  as  true,  in  the  agreement  between  James  Paull 
and  Mackey.  The  agreement  of  the  18th  of  December  1821  was 
for  an  exchange  between  William  and  James.  The  Furnace  pro- 
perty was  the  consideration  of  the  deed  to  James.  The  considera- 
tion was  never  paid.  The  Furnace  has  not  been  conveyed  to  Wil- 
liam. On  the  contrary  James  continued  to  exercise  ownership  over 
it.  A  deed  then  was  given  on  the  one  side,  and  the  other  party 
failed  to  perform  his  part  of  the  contract,  which  was  executory. 
Upon  this  failure  the  party  giving  the  deed  is  reinstate^  in  his  rights, 
and  a  reconveyance  to  him  is  unnecessary.  It  could  be  rescinded 
by  being  cancelled,  and  each  would  hold  as  before  :  and  the  con- 
tract becoming  rescinded,  James  would  be  the  trustee  of  William. 
If  James  advanced  no  consideration,  he  cannot  derive  any  benefit. 
Suppose  the  agreement  first  made  between  William  and  Mackey 
were  a  mortgage,  the  mortgagee  would  have  a  right  to  purchase,  , 
aud  to  the  possession,  by  paying  the  value  of  the  land.  Could  Wil- 
liam defeat  his  right,  creditors  being  out  of  the  question,  fraud  apart, 
and  no  purchasers  in  the  way  1  On  the  contrary  could  it  not  be  en- 
forced against  William?  As  has  been  already  stated,  the  agreement 
between  William  and  Mackey  is  recited  in  that  between  James  and 
Mackey,  in  which  James  expressly  relinquishes  all  right  to  the  land, 
in  law  or  equity,  to  Mackey.  Is  not  this  saying  to  Mackey,  "  Go  on 
and  execute  your  contract  with  William,  as  the  owner."  Under  this 
understanding  William  had  a  right  to  convey  to  Mackey,  and  Mac- 
key  a  right  to  purchase  on  paying  the  value  fixed  by  the  parties.  The 
recital  in  the  agreement  between  James  and  Mackey  shows  that  the 
agreement  between  William  aud  Mackey  must  have  been  before 
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them.     Thus  James  treated  Mackey's  agreement  with  William  as 
a  purchase. 

After  the  agreement  between  James  and  Mackey,  might  not  the 
latter  continue  to  make  further  advances'?     He  had  the  land  as  a 
pledge.     The  owner  may  renounce  in  equity  in  favour  of  one  who 
has  been  encouraged  by  him  to  go  on  and  make  payments  or 
improvements.     The  agreement  was  evidence.     Both  had  put  a 
construction  upon  it :  and  James  has  treated  the  whole  affair  of  his 
purchase  from  William  as  disannulled.     Can  James  now  come  into 
court  and  treat  the  agreement  between  William  and  Mackey  as 
a  mortgage,  and  claim  the  land  as  his  own,  for  which  he  has  paid 
nothing  1     The  declarations  and  acts  of  James  that  he  had  relin- 
quished his  right  in  favour  of  Mackey,  were  admissible  as  evidence. 
He  allowed  the  rents  to  go  to  Mackey.     The  contract  was  in  fieri; 
and  it  matters  not  whether  the  tract  was  estimated  at  2500  or  3000 
dollars.     As  to  the  allegation  of  fraud,  it  all  proceeds  on  the  false 
supposition  that  James  had  performed  his  part  of  the  contract  with 
William.    Towards  him  there  could  not  be  the  fraud  imputed.    The 
case  would  be  different  if  William's  creditors  were  in  his  place.    But 
to  this  suit  there  are  no  such  parties.     The  value  of  the  land  had 
been  paid,  and  there  could  be  no  remaining  interest  in  William  or  in 
James.     Nixon,  we  contend,  was  a  competent  witness.     When  first 
called,  he  supposed  he  had  an  interest;  but  when  called  a  second 
time,  he  thought  differently.     2  Stark.  Ev.  747 ;  3  Serg.  fy  Rawle 
130.     The  charge  of  the  court  below  was  right,  in  viewing  the  deed 
from  William  to  James  as  the  principal  matter  in  controversy,  and 
as  being  susceptible  of  rescision.     So  it  was  treated  by  the  parties 
themselves. 

Ewing,  in  reply. 

Suppose  William  Paull  had  paid  2000  dollars  in  hand,  and  failed 
to  pay  the  rest  of  the  consideration,  and  James  recovered  the  land, 
how  could  Mackey  holdl  William  carried  on  St  John's  Furnace 
till  1822.  In  June  1823  he  surrendered  the  Furnace  for  the  benefit 
of  his  creditors.  It  is  not  necessary  in  this  ejectment  to  prove  what, 
or  wheiher  any  consideration  was  paid  by  James  in  acquiring  his 
tide.  We  rest  upon  the  statute  of  frauds.  The  whole  foundation 
of  this  controversy  is  the  agreement  between  James  and  Mackey. 
Previous  to  March  1822,  when  it  was  made,  James  could  at  any 
time  have  turned  Mackey  out  as  mortgagee,  who  until  then  had  not 
a  particle  or  shadow  of  interest.  The  main  question  is  as  to  the 
construction  of  that  agreement. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  plaintiff  has  a  deed  dated  the  8th  of  Decem- 
ber 1821  from  W.  Paull.  The  defendant,  Mackey,  claims  title 
under  agreements  with  W.  Paull  before  and  after  this  deed,  and  a 
ratification  thereof  by  the  plaintiff.  He  also  contends  that  the  plain- 
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tiff,  subsequently  lo  his  deed,  rescinded  the  contract  with  W.  PauJI 
under  which  the  deed  was  executed,  and  thereby  relinquished  all 
claim  to  the  tract. 

It  would  seem  that  in  the  spring  of  1821,  while  W.  Paull  was 
owner  of  this  tract  and  carrying  on  the  iron  business  at  several  works 
in  partnership  with  Basil  Brownfield,  under  the  firm  of  Patill  and 
Brownfield,  this  firm  incurred  a  debt  to  the  defendant,  Mackey,  by 
giving  him  twenty  notes  of  50  dollars  each,  and  as  a  security  for  the 
payment  W.  Paull  placed  Mackey  in  possession  of  the  Cold  Spring 
tract,  for  which  this  ejectment  is  brought,  under  an  agreement  that 
he  should  hold  it  as  security  for  the  payment  of  said  debt.  Of  this 
money  it  is  slated  by  Brownfield,  a  witness  for  defendant,  that  not 
more  than  half  the  amount  was  received  by  the  firm.  Soon  after- 
wards the  firm  was  dissolved  and  W.  Paull  carried  on  the  business. 
Another  contract  was  made  in  the  fall  of  1821,  between  W.  Paull 
and  Mackey,  which  purports  to  have  been  reduced  to  writing  on  the 
15th  of  December  1821,  but  was  not  executed  till  the  28th  of  Octo- 
ber 1822,  nearly  a  year  after.  It  recites  the  first  contract  and  states 
the  additional  agreement  to  be,  that  W.  Paull  should  buy  of  Mackey 
grain,  meat  and  hay,  to  be  raised  on  Mackey's  farms,  and  that  the 
tract  should  be  held  as  security  for  these  debts  also;  with  the  addi- 
tion of  a  clause  for  a  conditional  purchase  by  Mackey,  upon  his  pay- 
ing to  W.  Paull  in  the  mode  above  mentioned  the  full  price  of  the 
plantation,  to  be  agreed  on  by  them,  or  in  case  of  disagreement,  by 
three  men  to  be  chosen  by  them.  The  defendant  contends  that  this 
event  did  occur:  that  the  debts,  &c.  within  the  meaning  of  the 
contract  equalled  and  exceeded  the  price  of  the  farm,  which  W. 
Paull  on  the  28th  of  May  1823  agreed  to  fix  at  2500  dollars. 

This  agreement  between  W.  Paull  and  Mackey,  dated  the  15th  of 
December  1821  but  not  executed  till  the  28th  of  October  1S22,  is  an 
agreement  for  a  mortgage,  but  also  contains  by  the  same  clause  a 
proviso  for  a  purchase  on  the  happening  of  a  certain  event.  This  pur- 
chase however  was  still  executory,  to  be  consummated  by  future  acis 
of  the  parties  fixing  the  value  or  choosing  arbitrators.  It  might  be 
a  question  whether  it  would  be  treated  in  equity  as  any  thing  else  than 
a  mortgage  throughout.  But  it  seems  to  me  clear  that  it  is  only  he 
who  has  the  title  to  the  land,  that  on  the  one  hand  could  redeem,  or  on 
the  other  hand  fix  the  price  or  value  of  the  farm  for  a  sale.  It  could 
not  be  that  these  rights  should  remain  in  W.  Paull  when  he  ceased 
to  have  a  resulting  interest  in  the  land  of  any  kind.  They  belonged 
to  the  person  that  had  the  title  to  the  land,  who  in  this  instance  was 
the  plaintiff,  James  Paull,  Jun.,  unless  he  renounced  them  expressly 
and  clearly,  which  he  does  not  appear  to  have  done. 

What  were  the  rights  of  the  parties,  however,  under  these  agree- 
ments it  is  unnecessary  to  inquire,  because  the  plaintiff  is  not  bound 
by  them  further  than  he  had  agreed  to  ratify  them.  They  were 
made,  so  far  as  appears,  without  his  knowledge  or  assent  at  the  time, 
and  derive  their  efficacy  as  to  him  only  from  his  contract  of  the  30th 
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of  March  1822,  by  which  alone  his  obligations  and  the  rights  of  the 
defendant  are  to  be  determined.  The  circumstances  that  led  to  this 
contract  were  as  follows. 

On  the  15th  of  December  1821,  a  week  after  his  deed,  the  plaintiff 
had  leased  to  one  Campbell,  for  five  years  from  the  1st  of  April  en- 
suing, and  covenanted  to  deliver  possession.  He  also  gave  notice  to 
Mackey  to  quit.  Before  the  1st  of  April,  however,  it  appears  the  two 
parties  became  aware  of  the  conflict  likely  to  arise  between  them 
from  the  previous  acts  of  W.  Paull.  J.  Paull  perceived  that  W. 
Paull  had  come  under  engagements  to  Mackey  and  placed  him  in 
possession,  by  which  his  own  agreement  with  Campbell  would  be 
frustrated,  and  he  be  subjected  to  an  action  by  Campbell  for  breach 
of  covenant.  To  prevent  this  the  agreement  of  the  30th  of  March 
1822,  between  plaintiff  and  defendant,  is  made.  It  purports  to  recite 
the  agreements  between  W.  Paull  and  Mackey,  as  represented  by 
Mackey;  and  the  representation  of  the  plaintiff  as  to  his  title  and  his 
ignorance  and  the  difficulty  he  had  got  into  with  his  tenant.  I  con- 
sider J.  Paull,  Jun.  as  bound  by  the  agreements  only  as  thus  repre- 
sented. It  does  not  appear  that  the  draft  of  the  15th  of  December 
1821  was  shown  to  him ;  nor  does  the  language  used  warrant  that  sup- 
position. On  the  contrary  it  is  the  representation  of  Mackey  of  the 
agreement  that  J.  Paull  is  here  bound  by,  and  no  more.  And  in  this 
what  relates  to  the  conditional  purchase  clause  is  so  incongruous  and 
unintelligible,  that  it  is  impossible  to  give  it  any  definite  meaning. 
At  the  same  time  I  am  of  opinion  that,  if  recited  clearly,  the  acts 
done  by  W.  Paull  afterwards,  would  not  vary  the  rights  of  the  par- 
ties, for  the  reasons  I  have  already  stated. 

The  true  construction  of  the  agreement  of  the  30th  of  March,  and 
the  clause  of  relinquishment  by  the  plaintiff  in  its  close,  appears  to 
be,  that  the  plaintiff,  in  oonsideration  of  the  defendant's  agreeing  to 
take  Campbell  as  his  tenant,  agrees  that  Mackey  should  hold  the 
land  until,  out  of  the  rents  and  profits  or  otherwise,  he  was  reimbursed 
clear  of  all  just  charges  and  expenses;  in  the  first  place,  the  debt  due 
to  him  by  the  late  firm  of  Paull  and  Brownfield,  on  all  or  any  of  the 
notes  of  hand  to  him  given,  and  next  the  debt  due  to  him  by  W. 
Paull  for  articles  of  agricultural  produce  of  the  kind  mentioned,  viz. 
grain  and  meat  furnished  to  W.  Paull  either  before  or  after  the  30th 
of  March  1822,  while  W.  Paull  carried  on  the  iron  works.  And  that 
whatever  Mackey  can  prove  to  be  due  to  him  on  these  accounts 
must  have  been  paid  before  he  can  be  ousted  from  the  possession. 
We  are  further  of  opinion  that  Mackey  had  no  right  to  hold  this  tract 
against  the  plaintiff  for  the  purpose  of  paying  off  the  debts  of  Paull 
and  Brownfield  to  other  creditors  of  theirs,  as  it  would  seem  is  con- 
tended by  Mackey  and  these  creditors  under  some  verbal  agreement 
or  understanding  at  some  period  or  other  amongst  them.  No  such 
right  is  stipulated  in  the  agreement  of  the  30th  of  March  1822,  nor 
even  in  the  sketch  of  the  15th  of  December  1821.  It  cannot  be 
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tacked  to  the  mortgage  by  parol,  and  is  in  no  way  binding  on  the 
plaintiff. 

Having  thus  noticed  the  more  material  points  of  this  case,  I  shall 
proceed  to  consider  the  rest  under  the  various  heads  which  present 
themselves  in  the  record. 

The  first  error  relied  on  by  the  plaintiff  in  error,  is  that  contained 
in  the  second  bill  of  exceptions,  the  admission  by  the  court  in  evidence 
of  the  certificate  of  William  Paull,  dated  the  25th  of  November  1822, 
that  he  had  that  day  settled  with  the  defendant  and  found  in  all  their 
accounts,  say  debts  and  sureties,  a  balance  of  3000  dollars  due  him, 
which  he  is  to  have  a  credit  for  on  account  of  the  farm  he  had  pur- 
chased of  him.  This  certificate  was  certainly  not  evidence  against 
the  plaintiff  in  this  suit.  The  debts  due  to  Mackey  must  be  shown 
by  the  usual  evidence  of  their  existence,  not  by  the  certificate  of  W. 
Paull,  after  he  had  ceased  to  do  business.  This  certificate  was  fur- 
ther objectionable  in  purporting  to  authorize  a  credit  for  "  sureties," 
a  class  not  within  the  contract  of  the  30th  of  March  1822,  and  also 
in  fixing  a  purchase  as  having  taken  place,  when  W.  Paul!  had  not, 
after  the  deed  to  plaintiff,  any  interest  in  the  land,  and  had  nothing  to 
do  with  any  purchase  or  sale  of  it.  There  was  error  therefore  in 
receiving  this  certificate  in  evidence. 

The  next  error  assigned  is  in  the  third  bill  of  exceptions  to  the 
agreement,  dated  the  28th  of  May  1823,  between  W.  Paull  and 
Mackey,  by  which  W.  Paull  agrees  to  fix  the  price  of  the  farm 
(which  it  states  he  sold  to  Mackey  some  time  ago)  at  2500  dollars, 
and  Mackey  on  his  part  agrees  to  let,  the  price  be  so  fixed.  This 
agreement  was,  for  the  reasons  I  have  stated,  of  no  validity  whatever 
against  the  plaintiff.  The  right  of  fixing  the  price,  and  the  right  of 
making  sale  of  the  property,  belonged  to  the  plaintiff  as  the  owner 
of  it,  after  it  had  answered  the  purposes  for  which  it  was  placed  in 
the  defendant's  possession,  namely  the  payment  of  debts  :  and  W. 
Paull,  in  undertaking  thus  to  dispose  of  it  under  the  agreements  be- 
tween him  and  Mackey,  acted  without  authority  and  could  not  bind 
the  plaintiff.  There  was  error  therefore  in  receiving  this  evidence. 

The  fourth  bill  of  exceptions  is  to  the  admission  of  William  Nixon 
as  a  witness  for  the  defendant.  This  witness  declared  on  his  voir 
dire,  that  he  had  a  debt  against  Paull  and  Brownfield,  which  Mackey 
was  to  pay  in  case  of  his  success.  It  was  also  proved  by  Brownfield 
that  Mackey,  in  consideration  of  getting  the  Cold  Spring  tract,  was 
to  pay  the  debts  of  the  firm  of  Paull  and  Brownfield  :  that  this  agree- 
ment was  made  in  June  1821  or  later,  after  the  dissolution  of  the 
firm.  Nixon  further  stated  that  Mackey  never  made  any  promise  to 
him.  It  would  seem  therefore  that  Nixon,  in  giving  evidence  to  pro- 
mote the  success  of  Mackey,  was  aiding  to  preserve  a  fund  for  the 
payment  of  his  own  debt,  which  fund  he  will  lose  if  the  plaintiff  re- 
covers. He  has  therefore  a  direct  interest  in  the  defendant's  success 
in  making  out  a  title  to  this  tract  of  land,  since  on  that  the  payment 
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of  his  debt  by  Mackey  depends.  There  was  error  therefore  in  his 
admission  to  testify  on  behalf  of  the  defendant. 

The  fifth,  sixth  and  seventh  bills  of  exceptions  embrace  evidence 
offered  by  the  defendant  and  admitted  by  the  court,  to  show  acts 
and  opinions  and  declarations  of  the  plaintiff  going  to  prove  that 
he  had  rescinded  his  contract  with  William  Paull,  and  abandoned 
the  title  acquired  under  his  deed.  If  a  title  by  deed  could  be  divest- 
ed by  proof  of  this  kind,  real  estate  would  be  held  by  a  very  loose 
tenure  indeed.  Let  it  be  supposed  that  a  party  having  a  complete 
title  should  think  he  has  no  right,  and  under  this  impression  seek  to 
strengthen  it  by  acquiring  additional  muniments ;  or  being  mistaken 
in  a  question  of  law  of  difficult  solution,  should  declare  he  had  no 
title:  would  evidence  of  all  this  take  away  his  11116]  Unquestion- 
ably not:  this  evidence  would  leave  things  just  where  they  were 
before  :  the  written  title  remains.  It  is  to  guard  against  such  modes 
of  settling  questions  of  title  to  real  estate  that  the  act  of  assembly  of 
1772,  for  the  prosecution  of  frauds  and  perjuries,  expressly  forbids 
parol  grants,  assignments,  or  surrenders  of  interests  in  land.  It  was 
improper  therefore  to  receive  the  evidence  contained  in  the  deposition 
of  J.  B.  Trevor  of  the  plaintiffs  procuring  an  assignment  of  a  judg- 
ment against  William  Paull,  under  the  idea  that  it  was  a  lien  against 
his  interest  in  the  tract  in  dispute,  with  directions  to  levy  on  it.  So 
also  the  plaintiff's  claiming  the  St  John's  Furnace  was  irrelevant  to 
the  question  of  his  title  to  the  Cold  Spring  land,  under  his  deed.  He 
might  really  remain  the  owner  of  the  St  John's  Furnace  lands,  &c. 
because  William  Paull  had  not  complied  with  his  contract ;  or  he 
may  since  have  acquired  another  title  to  it ;  or  he  might  have  mis- 
taken his  right  in  contracting  to  sell  it.  Its  introduction  in  this  cause 
could  only  embarrass  by  leading  into  a  trial  of  the  plaintiff's  title  to 
St  John's  Furnace,  a  matter  irrelevant  to  the  issue  trying ;  or  present 
a  fact  of  doubtful  complexion,  from  which  the  strongest  inference 
that  could  be  drawn  would  be  that  the  plaintiff  supposed  he  had  a 
title  to  the  Furnace  lands,  and  contracted  to  sell  them — an  inference 
of  no  consequence  in  this  suit.  I  am  therefore  of  opinion  that  the 
court  erred  in  receiving  the  evidence  objected  to  in  the  fifth,  sixth 
and  seventh  bills  of  exceptions. 

The  eighth,  ninth  and  tenth  errors  assigned  are  embraced  in  the 
former  part  of  this  opinion,  and  need  not  be  again  referred  to. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Dorinan  against  The  Turnpike  Company. 

A  plaintiff  in  error  will  not  be  permitted  to  avail  himself  of  a  point  not  made 
in  the  court  below. 

An  award,  if  defective  because  of  an  irregularity  in  the  meeting  of  the  referee, 
is  cured  by  the  subsequent  appearance  of  the  parties,  though  under  a  saving  of 
exceptions. 

WRIT  of  error  to  the  court  of  common  pleas  of  Alleghany  county. 

The  Pittsburgh  and  Steubenville  Turn  pike  Road  Company  brought 
this  action  against  George  A.  Dorman,  the  plaintiff  in  error,  for  tolls 
incurred  by  him  whilst  a  stage  proprietor.  The  declaration  was  in 
assumpsit,  and  set  forth  in  the  first  count,  that  the  defendant  was  in- 
debted in  the  sum  of  600  dollars  for  tolls  and  duties  due  and  of  right 
payable  by  him  to  the  plaintiffs  for  the  passage  of  his  stages  and 
carriages  over  the  road,  which  the  plaintiffs,  by  their  name  of  incor- 
poration, repaired  and  supported ;  and  being  so  indebted  undertook, 
&c.  to  pay,  &c.  The  second  count  alleged,  that  in  consideration  of 
being  indebted  in  the  further  sum  of  600  dollars  for  other  tolls  due 
and  payable,  according  to  the  form  of  the  statute,  at  certain  turnpike 
gates,  duly  erected  upon  the  road  of  the  plaintiffs,  for  other  stages 
and  carriages  of  the  defendant  which  had  travelled  over  the  road  and 
through  the  said  gates;  and  being  so  indebted,  the  defendant  under- 
took, &c.  to  pay,  &c.  Damages  were  laid  at  1000  dollars.  The 
defendant  pleaded  non  assumpsit  and  payment. 

On  the  28th  of  May  1830  the  case  was  submitted  to  M.  B.  Low- 
rie,  esquire,  an  alderman,  to  ascertain  the  amount  due.  Upon  his 
report,  judgment  to  be  entered  by  the  prothonotary  without  excep- 
tion or  appeal.  To  meet  on  the  third  Monday  of  June  following  at 
Mr  Lowrie's  office.  No  meeting  however  took  place  on  that  day 
before  the  referee  :  and  on  the  18th  of  December  1830,  on  motion  in 
court,  the  blanks  in  the  order  were  filled  with  the  12th  day  of  Janu- 
ary 1831.  On  that  day,  the  attorneys  of  the  parties  being  present, 
some  testimony  was  taken  before  the  referee,  and  the  further  hearing 
of  the  case  was  continued  till  the  16th  of  February  1831.  On  that 
day,  the  attorneys  of  both  parties  again  being  present,  some  further 
evidence  was  taken,  and  the  case  was  again  continued  till  the  1st  of 
March  1831.  On  that  day,  A.  Johnston  attending  on  behalf  of  the 
Company,  and  no  further  testimony  being  offered,  the  referee  found 
and  reported  the  sum  of  283  dollars  6  cents  in  favour  of  the  Com- 
pany. 

To  these  proceedings  before  the  referee,  the  attorney  of  the  defen- 
dant, on  the  12th  of  January  1831,  which  was  the  day  fixed  by  the 
court  for  the  meeting,  filed  exceptions,  as  follows : 
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"  W.  W.  Fetterman,  attorney  of  George  A.  Dorman,  the  defendant, 
protests  against  the  referee  going  on  to  try  the  cause,  inasmuch  as 
his  authority  is  determined;  and  reserves  to  himself  the  right  of 
making  and  insisting  on  this  objection  at  any  time  hereafter." 

An  affidavit  was  at  the  same  time  made  by  him  before  the  referee, 
as  follows:  "W.  W.  Fetterman,  being  sworn,  says,  that  on  the  third 
Monday  of  June,  for  the  purpose  of  trying  this  case,  Mr  Collin  and 
other  witnesses  of  the  defendant  being  here  ready  for  trial,  and  the 
referee  not  being  present,  they,  after  waiting  during  that  day,  re- 
turned home." 

The  errors  assigned  were  the  following: 

1.  The  proceedings  of  the  referee,  he  not  having  met  on  the  day 
appointed,  and  of  the  court  fixing  a  new  day  without  consent,  and 
the  award  and  judgment  were  erroneous. 

2.  That  the  company  have  no  right  to  recover  in  an  action  of 
assumpsit  for  tolls,  or  for  damage  done  to  the  road.* 

Fetterman,  for  plain  tiff  in  error. 

After  issue  was  joined  in  this  case,  it  was  submitted  to  the  referee 
to  ascertain  the  amount  due.  The  referee  did  not  meet  on  the  day 
appointed.  There  was  no  power  by  the  terms  of  the  submission  to 
adjourn ;  but  nevertheless  there  was  an  adjournment,  against  which 
we  protested  because  it  was  irregular.  Inasmuch  as  he  did  not  pro- 
ceed on  the  third  Monday  of  June  1830,  his  authority  was  revoked. 
Abbott  v.  Pinchin,  1  Doll  349;  Allen  v.  Watson,  16  Johns.  Rep.  205; 
2  Petersd.  Jib.  121,  122;  Russel  v.  Gray,  6  Serg.  <£•  Reticle  145;  An- 
derson's Executors  v.  Long  et  al.,  10  Serg.  <$•  Rawle  55;  Stout  et  al. 
v.  The  Commonwealth,  2  Rawle  341 ;  Wier  v.  Johnston,  2  Serg.  fy 
Rawle  459 ;  Moyer  v.  Kirby,  14  Serg.  fy  Rawle  162.  Then  as  to  the 
second  error,  there  was  no  evidence  of  an  express  assumpsit  by  the 
defendant;  and  this  court  has  decided  that  turnpike  companies  can- 
not recover  tolls  on  an  implied  assumpsit.  2  Penns.  Rep.  462. 

Burke,  for  defendant  in  error. 

There  would  be  but  little  difficulty  in  this  case  if  the  record  had 
been  fully  copied.  The  case  was  called  for  trial.  The  defendant 
was  not  ready.  It  was  then  submitted  to  the  referee  merely  for  the 
purpose  of  ascertaining  the  amount  due.  This  amounted  to  an  ad- 
mission by  the  defendant  that  there  was  an  express  assumpsit.  At 
the  time  of  the  submission,  it  was  agreed  in  open  court  that  another 
day  should  be  fixed  in  case  of  the  referee's  absence  on  the  third  Mon- 
day of  June.  The  opposite  counsel  has  forgotten  that  this  promise 
and  application  were  made  to  the  court  below,  who  fixed  the  12th 
of  January  1831  for  the  next  meeting,  under  a  full  recollection  of 
the  agreement.  It  was  an  order  which  the  court  below  had  discre- 
tionary power  to  make ;  but  is  not  the  subject  of  a  writ  of  error. 
There  are  numberless  points  arising  in  the  course  of  a  suit  which 
cannot  be  reviewed.  Clason  v.  Shotwell,  12  Johns.  Rep.  49.  It  was 
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held  no  ground  to  revoke  the  authority  of  arbitrators  that  notice  was 
not  given  fifteen  days  before  meeting.  Brown  v.  Brashier,  2  Penns. 
Rep.  114;  Whart.  Dig.  257.  There  was  no  objection  filed  to  the 
report  of  the  referee,  which  it  was  incumbent  on  the  defendant  to 
have  done.  Kline  v.  Guthart,  2  Penns.  Rep.  490;  Andrews  v.  Lee, 
3  Penns.  Rep.  99.  Witnesses  on  both  sides  were  heard  before  the 
referee.  Several  meetings  took  place  before  him,  and  the  attorney 
of  the  defendant  below  attended  and  examined  witnesses.  This  was 
a  waiver  of  all  irregularity,  and  of  any  objection  to  the  proceedings 
of  the  court. 

Mr  Burke  was  proceeding  to  argue  the  second  error  when  he  was 
stopped  by  the  court. 

Fetterman,  in  reply. 

There  was  no  agreement  made  before  the  court  below,  except 
what  appears  on  the  record.  The  order  of  the  court  was  an  unau- 
thorized assumption  of  power.  Where  was  the  authority  for  direct- 
ing, that  after  the  submission  expired,  we  should  again  appear  before 
the  referee?  Can  a  party  thus  be  forced  by  the  court  to  a  reference1? 
The  court  below  possessed  no  such  power ;  and  the  order  which  was 
made,  is  clearly  the  subject  of  a  writ  of  error.  Suppose  an  action  of 
debt  depending,  in  which  the  court  below  improperly  direct  judgment 
to  be  entered,  would  not  the  judgment  be  subject  to  reversal  on  the 
ground  of  a  want  of  authority?  The  entry  of  a  judgment  upon  the 
confession  of  an  attorney,  would  be  an  act  of  the  court,  which  could 
be  reviewed  on  a  writ  of  error.  Kid  on  Aw.  47,  60.  To  justify  such 
an  order  as  was  made  by  the  court  in  this  case,  the  consent  of  the 
parties  must  appear  on  record.  Our  protest  against  the  proceedings 
was  made  in  consequence  of  the  decision  of  this  court,  that  such  an 
action  could  not  be  sustained. 

PER  CURIAM. — In  the  Turnpike  Company  v.  Brown,  2  Penns. 
Rep.  462,  it  was  held,  that  the  law  implies  no  promise  to  pay  tolls 
for  the  use  of  a  turnpike;  but  it  was  not  intimated  that  an  express 
contract  to  pay  tolls,  OF  any  other  stipulated  sum,  is  not  binding. 
Such  contracts  are  of  daily  occurrence ;  and  it  would  be  not  only  a 
misconstruction,  but  highly  inconvenient  to  hold  them  to  be  incon- 
sistent with  the  regulations  of  the  charter.  Here  a  promise  is  ex- 
plicitly laid ;  and  whether  it  were  express  or  implied,  being  matter 
of  evidence  and  not  of  pleading,  can  not  be  told  from  the  record, 
since  every  promise  is  laid  according  to  its  legal  effect,  and  conse- 
quently in  the  same  way.  If  the  point  therefore  be  not  made  at  the 
trial,  it  cannot  be  made  on  a  writ  of  error,  by  an  allegation  that  the 
plaintiff  had  not  shown  a  cause  of  action ;  for  such  an  allegation 
must  be  contradicted  by  the  record.  As  to  the  assignment  of  a  new 
day  for  the  hearing,  the  defect,  if  it  were  one,  was  cured  by  the  de- 
fendant's appearance,  though  under  a  saving  of  exceptions.  It  was 
open  to  him  to  refuse  to  go  on,  or  to  waive  exception ;  but  not  to 


Sept.  1834.]  OF  PENNSYLVANIA.  129 

[Dorman  v.  The  Turnpike  Company.] 

take  the  benefit  of  an  actual  defence,  and  yet  give  an  exparte  charac- 
ter to  the  proceeding.     He  thought  proper  to  go  on,  and  he  is  con- 
cluded by  his  election. 
Judgment  affirmed. 


M'Dowell  against  Simpson. 

An  agent  is  a  competent  witness  to  prove  his  own  authority. 

A  lease  of  land  in  writing  for  seven  years,  by  an  authorized  agent,  may  be 
ratified  by  the  owner;  but  to  avoid  the  effects  of  the  statute  of  frauds  and  per- 
juries, that  ratification  must  be  in  writing ;  a  parol  ratification  gives  to  the 
tenant  an  estate  at  will,  and  if  it  continue  more  than  one  year,  an  estate  from 
year  to  year,  of  which  he  cannot  be  dispossessed,  but  upon  having  received  three 
months  notice  to  quit. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

This  was  an  ejectment  for  part  of  lot  No.  219,  on  Wood  street,  in 
the  city  of  Pittsburgh.  The  plaintiff,  Andrew  N.  M'Dowell  and 
wife,  claimed  to  recover  the  possession  of  the  property,  as  heirs  of 
William  Porter  deceased,  by  virtue  of  certain  proceedings  in  partition, 
in  the  common  pleas  of  Alleghany  county,  instituted  on  the  17th  of 
August  1829,  and  perfected  on  the  25th  of  April  1831,  between 
them  and  the  other  heirs  of  William  Porter,  viz.  Alexander  Brack- 
enridge  and  wife,  Samuel  Smith  and  wife,  and  William  A.  V.  Magaw 
and  wife.  By  these  proceedings  the  property  in  dispute  was  assigned 
to  the  plainiiff. 

On  the  trial  of  the  cause,  Alexander  Brackenridge  was  offered  as 
a  witness  on  behalf  of  the  defendants,  and  objected  to  by  the  plain- 
tiff. The  objection  was  overruled  by  the  court,  and  the  witness  ad- 
mitted ;  to  which  the  plaintiff's  counsel  excepted. 

The  witness  then  testified  that  he  was  the  only  heir  residing  in 
Pittsburgh.  On  the  1st  of  April  1824,  without  any  power  of  attor- 
ney, he  renewed  leases  for  a  term  of  three  years  for  the  property 
which  then  was,  and  continued  until  the  25th  of  April  1831,  to  be 
held  in  common  amongst  the  heirs.  He  collected  the  rents  as  they 
became  due.  On  the  1st  of  April  1827,  he  again,  without  any  power 
of  attorney  or  instructions,  renewed  the  leases  for  three  years.  This 
was  acquiesced  in  by  the  plaintiff,  to  whom  the  witness  always  remit- 
ted his  share  of  the  rents,  keeping  with  him  a  regular  account.  On 
the  1st  of  April  1829  the  witness  renewed  leases  for  the  property  for 
one  year.  As  the  1st  of  April  1830,  when  these  leases  were  to  expire, 
approached,  he  made  a  proposition  to  all  the  heirs,  and,  by  letter 
dated  the  14lh  of  January  1830,  to  the  plaintiff,  to  build  upon  the 
property  jointly,  or  to  give  a  lease  of  it  for  seven  or  ten  years;  and,  in 

III. R 
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case  they  should  conclude  to  build,  that  a  lease  for  one  year  had 
better  be  given  in  order  to  make  arrangements.     To  this  proposition 
he  received  no  positive  answer  from  the  plaintiff;  who  agreed,  how- 
ever, by  letter  dated  the  19th  of  February  1830,  to  the  suggestion 
to  rent  for  one  year.     The  witness,  considering  that  this  reply  to 
his  proposition  amounted  to  no  specific  instruction,  that  as  a  part 
owner  of  the  property  he  was  entitled  to  an  answer  to  the  whole  of  his 
proposition,  and  that  every  thing  stood  in  the  same  position  as  before, 
then  executed  on  the  1st  of  February  1830  a  lease  under  seal  for 
seven  years  to  John  Wallace,  under  which  the  defendants  now  claim 
to  hold  possession,  and  which  was  signed  by  him  as  "  Attorney  for 
William  Porter's  heirs."     He  leased  without  exhibiting  any  authority 
to  the  tenants,  who  took  it  for  granted  that  he  possessed  it.    The  plain- 
tiff removed  to  Pittsburgh  during  the  summer  of  1830,  where  he  has 
resided  from  that  time  up  to  the  present.     The  witness  went  on  as 
usual,  collecting  the  rents  as  agent  for  all  the  heirs,  which  he  paid 
over  from  time  to  time  without  keeping  a  particular  account,  some- 
times taking  a  receipt  for  the  same,  and  sometimes  not.     He  had 
also  charge  of  a  judgment  against  Anthony  Bulen,  owned  by  the 
heirs.     On  the  17th  of  September  1830  the  plaintiff  gave  him  a 
general  receipt  for  200  dollars  on  account  of  this  judgment,     Under 
the  old  leases  the  annual  rent  of  the  property  was  476  dollars  50 
cents;  under  the  new  lease  for  seven  years,  801  dollars  62  cents. 
On  the  3d  of  December  1831  the  plaintiff  gave  the  witness  a  general 
receipt  for  265  dollars  92  cents,  who  did  riot  know  whether  the  plain- 
tiff was  aware  at  what  rate  he  was  receiving  rent.     In  December 
1831  the  witness  left  a  general  account  of  rents  and  moneys  paid 
and  received  in  the  course  of  his  agency,  at  the  office  of  the  plaintiff. 
The  witness  had  conversations  with  the  plaintiff  as  to  the  dissatis- 
faction which  Magaw,  another  heir,  had  expressed  about  the  lease 
for  seven  years.     The  plaintiff  then  expressed  no  dissatisfaction  on 
his  part  about  the  lease,  of  which  he  seemed  to  have  a  knowledge. 
The  witness  had  informed  the  plaintiff  of  the  lease  by  letter  directed 
to  Lewistown  or  Harrisburg,  to  which,  however,  he  received  no  an- 
swer from  the  plaintiff.     The  witness  distrusted  his  own  authority 
to  make  the  lease,  but  relied  upon  the  acquiescence  of  the  other 
heirs.     He  became  aware  that  Magaw  was,  and  then  expected  that 
the  others  would  also  be,  dissatisfied.     Since  the  trial  with  Magaw, 
the  witness  discovered  that  the  plaintiff  was  not  satisfied  about  the 
lease,  although  he  had  never  expressed  dissatisfaction  to  the  witness. 
The  witness  never  told  the  plaintiff  of  the  lease,  but  conversed  with 
him  repeatedly  about  it  as  a  matter  existing. 

Dr  Samuel  Smith,  one  of  the  heirs,  testified,  that  he  removed  to 
Pittsburgh  on  the  1st  of  November  1830.  The  first  time  the  plain- 
tiff mentioned  to  him  the  lease  for  seven  years,  the  plaintiff  expressed 
his  astonishment  that  it  had  been  executed.  The  increased  rent 
was  never  a  subject  of  conversation  between  them.  The  plaintiff 
uniformly  expressed  to  the  witness  his  determination  to  have  posses- 
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sion  of  the  property  as  soon  as  the  partition  should  be  confirmed, 
thinking  it  useless  to  proceed  until  then.  The  witness  was  satisfied 
that  the  plaintiff,  who  lived  with  him  at  Lewistown  at  the  time, 
never  received  a  letter  apprising  him  of  the  lease  for  seven  years. 
Both  of  them  supposed  it  would  be  for  one  year.  A  long  lease  was 
not  thought  of  by  them.  He  never  heard  the  plaintiff  say  that  he 
was  satisfied  with  the  lease,  but  heard  him  telling  a  tenant  he  would 
have  to  go  out. 

The  lease  for  seven  years  was  then  read  in  evidence,  to  which  the 
plaintiff's  counsel  excepted. 

It  was  further  proved  on  the  trial  that  after  the  lease  was  executed, 
a  new  pavement  was  laid,  and  the  buildings  were  repaired  by  the 
tenant. 

The  following  errors  were  relied  on  by  the  plaintiff  in  error. 

1.  The  court  erred  in  permitting  Alexander  Brackenridge  to  be 
sworn  and  examined  as  a  witness. 

2.  The  court  erred  in  admitting  in  evidence  the  lease  signed  "A. 
Brackenridge,  attorney  for  the  heirs  of  William  Porter"  to  John  Wal- 
lace, dated  the  1st  of  February  1830. 

3.  The  court  erred  in  not  instructing  the  jury  in  the  manner 
requested  by  the  counsel  for  the  plaintiff  on  the  several  points  sub- 
milted. 

Dallas,  for  plaintiff  in  error. 

It  is  important  that  the  property  in  dispute  should  not  be  locked 
up  under  the  lease  for  seven  years,  and  thus  put  beyond  the  reach  of 
improvement  by  the  plaintiff.  Possessing,  as  the  property  does,  an 
eligible  situation  for  business  in  the  midst  of  a  rapidly  improving  city, 
it  is  a  matter  of  astonishment  that  the  lease  should  have  ever  been 
executed. 

1.  There  was  error  in  the  admission  of  Alexander  Brackenridge 
as  a  witness,  upon  whose  testimony  hung  the  whole  cause.  He  is 
presented  in  the  light  of  an  agent,  called  to  prove  his  own  act  and 
authority.  And  after  he  was  admitted,  he  confessed,  in  the  course 
of  his  examination,  that  he  doubted  his  authority  to  make  the  lease. 
But  independent  of  this  fact,  the  nature  of  the  case  forbade  the  intro- 
duction of  any  parol  evidence  whatever.  In  M'Gunnagle  v.  Thorn- 
ton, 10  Serg.  <$•  Rawle  251,  it  was  laid  down  in  the  opinion  delivered 
by  Judge  Duncan,  that  an  agent  may  be  a  witness  to  prove  a  lease  for 
one  year ;  for  the  lease,  being  for  a  term  under  three  years,  was  good 
by  parol.  See  also  Livingston  et  al.  v.  Swanwick,  2  Dall.  300. 
Here  the  witness  was  moreover  incompetent  on  the  ground  of  inte- 
rest. It  is  true,  that  having  acted  without  authority  in  executing 
the  lease,  he  is  liable  to  both  parties.  Yet  he  is  directly  answerable 
over  to  the  defendants  for  the  costs  of  this  suit.  And  such  a  contin- 
gent interest  disqualifies  a  witness.  Kessler  v.  M'Conachy,  1  Rawle 
440 ;  Stewart  v.  Kipp,  5  Johns.  256 ;  Powell  v.  Gordon,  2  Esp.  Rep. 
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735  ;  1  Caines's  Rep.  373 ;  Jarvis  v.  Hayes,  2  Strange  1083  ;  Green 
v.  The  New  River  Company,  4  Term  Rep.  569.N 

2.  The  lease  for  seven  years  should  not  have  been  admitted  in 
evidence.     It  was  an  instrument  in  writing  under  seal.     By  the  act 
of  1772  (Purd.  681),  it  is  necessary  that  the  authority  of  the  agent 
who  executes  it  must  also  be  in  writing.     Such  was  not  the  case 
here.     The  agent  had  neither  written  nor  parol  authority  to  make  a 
lease  for  the  period  of  seven  years.     1  Liv.  35 ;  Cooper  v.  Rankin,  5 
Binn.  615;  Gordon  v.  Bulkeley,  14  Serg.  fy  Rawle  331  ;  Mackey  v 
Bloodgood,  9  Johns.  285.     The  mode  in  which  the  lease  was  exe- 
cuted rendered  it  void.     Andrews  et  al.  v.  Solomon  et  al.,  1  Peters 
361 ;  Cage  v.  Acton,  2  Lord  Raym.  518. 

3.  Although  the  agent  acted  without  authority,  was  any  thing 
done  by  the  plaintiff  that  amounted  to  a  ratification  1    A  mere  ac- 
quiescence on  the  part  of  the  plaintiff  cannot  take  the  case  out  of  the 
statute  of  frauds  and  perjuries,  in  contravention  of  which  the  lease 
was  made.    Nor  does  the  receipt  of  rent  amount  to  a  ratification  that 
will  have  that  effect.     Lessee  of  Meredith  v.  Macoss,  1  Yeates  200. 
The  ratification  must  be  in  writing.     There  must  be  some  evidence 
of  it  equal  in  solemnity  to  the  instrument  executed  by  the  agent. 
Fosdick  v.  Gooding  et  al.,  1  Greenleaf  34.    Mere  acquiescence  could 
only  give  to  the  lease  the  face  and  effect  of  an  estate  at  will,  or  of  a 
lease  from  year  to  year.    The  act  against  frauds  provides,  that  where 
a  lease  for  a  term  exceeding  three  years  is  executed  by  an  agent 
without  authority,  the  lessee  becomes  a  tenant  at  will.     The  law 
itself  fixes  an  express  relationship.     Then  suppose  the  plaintiff  in  this 
case  had  distrained,  it  would  have  been  claiming  against  the  defend- 
ants as  tenants  at  will.    People  ex  rel.  Kline  v.  Rickert,  8  Cawen  226, 
230;  2  Wheat.  Selw.53by  Wharton.  .Although  the  landlord  may  have 
given  notice  to  the  tenant  to  quit,  still  he  may  recover  rent.    Rising 
et  al.  v.  Stannard,  17  Mass.  287.     Where  a  lease  is  void,  no  parol 
acts  can  amount  to  a  ratification.     9  Wendell  54,  68.     It  may  be 
said  that  on  the  part  of  the  plaintiff  there  was  some  delay  in  taking 
measures  to  have  the  lease  rescinded.     But  any  objection  on  this 
score  will  be  at  once  removed  on  referring  to  his  peculiar  position. 
He  was  only  one  of  the  heirs.     An  action  of  partition  was  pending. 
As  long  as  it  remained  undecided,  he  could  not  interfere.     Nor  did 
he  receive  rent  after  the  partition  was  confirmed.    Jlllnat  on  Partition, 
5  Law  Lib.  61 ;  Barrington  et  al.  v.  Clarke,  2  Penns.  Rep.  115. 

W.  H.  Lowrie,  for  defendants  in  error. 

Three  questions  arise  in  this  case,  and  appear  to  be  mainly  relied 
upon  by  the  plaintiff's  counsel.  1.  As  to  the  competency  of  Alex- 
ander Brackenridge  as  a  witness.  2.  As  to  the  admissibility  of  the 
lease  in  evidence.  3.  Whether  the  circumstances  proved  amount  to 
a  ratification  by  the  plaintiff  of  the  acts  of  Brackenridge  as  his  agent, 
and  are  sufficient  to  take  the  case  out  of  the  statute  of  frauds  ? 

1.  We  contend  that  Brackenridge's  interest  is  equal.    He  is  equal- 
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ly  liable  to  both  parties.  But  even  if  it  were  not  so,  I  see  no  reason 
why  the  principle,  that  agents  are  witnesses  for  their  principals  ex 
necessitate,  even  where  they  are  interested  in  a  measure,  should  not 
apply  here.  The  fact  that  it  is  a  contract  respecting  lands  does  not 
change  the  case.  Miller  v.  Hayman,  1  Yeates  23;  M'Gunnagle  v. 
Thornton,  10  Serg.  fy  Rawle  251 ;  9  Fes.  250.  The  case  in  10  Serg. 
fy  Rawle  251  expressly  overrules  the  cases  in  Dallas  and  Yeates 
cited  by  the  plaintiffs.  Other  cases  to  the  same  point :  The  Proprie- 
tors, &c.  v.  Call,  1  Mass.  484;  Fisher  t>.  Willard,  13  Mass.  379;  3 
Bibb's  Rep.  244;  2  Marshall  242. 

2.  The  lease  was  properly  admitted  as  part  of  the  chain  of  testi- 
mony on  which  we  founded  our  defence.     Of  itself  it  would  have 
been  of  no  avail,  because  we  had  failed  in  proving  that  the  agent 
had  authority  to  make  such  a  lease.     It  made  no  difference  that  it 
was  sealed.     The  seal  was  surplusage  if  the  authority  was  by  parol. 
Cooper  v.  Rankin,  5  Binn.  613;  Damon  v.  Granby,  2  Pick.  352;  1 
Liv.  Jig.  44.     If  the  lease  had  been  made  under  a  forged  authority, 
it  would  have  been  admissible  with  the  other  testimony.    Vanhorne 
et  al  v.  Frick,  6  Serg.  fy  Rawle  90. 

3.  Brackenridge's  act  was  ratified  by  the  plaintiff.     He  knew  the 
lease  had  been  made,  and  the  terms  of  it.     He  received  the  rent 
under  it,  double  what  he  had  received  under  the  old  lease.    He  per- 
mitted the  defendants  to  make  improvements  under  it.     The  build- 
ings on  the  ground  were  ours,  and  we  had  a  right  to  remove  them. 
That  right  is  now  gone,  if  the  plaintiff  succeeds.     He  never  disa- 
vowed the  agent's  act.     It  would  therefore  be  inequitable  to  allow 
the  plaintiff  to  say  he  had  not  ratified  the  lease.     The  case  of  Jones 
v.  Peterman,  3  Serg.  <$•  Rawle  545,  sustains  us  here.    That  case  inti- 
mates that  the  receiving  of  the  rent  alone  would  take  the  case  out 
of  the  statute.     But  it  is  said  that  if  these  acts  do  amount  to  a  rati- 
fication, it  is  still  a  ratification  of  a  parol  contract,  and  that  the  con- 
tract would  still  be  within  the  statute.     The. cases  cited  are  where 
the  principal  made  a  verbal  lease  himself  for  more  than  three  years. 
His  receiving  rent  under  the  lease  and  distraining  for  it,  are  held  not 
to  be  such  a  ratification  as  to  take  the  case  out  of  the  statute,  because 
the  lease  is  still  a  verbal  one.   But  this  is  a  written  lease.   Grant  that 
it  was  void  for  want  of  authority,  yet  may  not  the  principal  ratify 
it?  make  it  his  own  lease  1  his  own  contract*?  his  own  writing? 
and  when  ratified,  is  it  not  his  agreement  in  writing  ?     It  is  then 
clear  of  the  statute  of  frauds,  and  not  embraced  within  its  reason. 
There  would  have  been  no  danger  of  perjury  in  proving  its  terms. 
Bredin  v.  Dubarry,  14  Serg.  fy  Rawle  30;  Jackson  v.  Richtmyer,  13 
Johns.  367;  12  Johns.  305 ;  1  Liv.  on  Jig.  44;  Gordon  v.  Bulkeley,  14 
Serg.  #  Rawle  331 ;  Vanhorne  et  al.  v.  Frick,  6  Serg.  <$•  Rawle  90. 

Fetterman,  on  the  same  side. 

The  evidence  disclosed  on  the  trial  of  this  cause  in  the  court  be- 
low has  not  been  fully  brought  up  on  the  record  :  and  the  presump- 
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lions  arising  from  the  fact  that  the  case  is  not  fairly  before  this  court, 
must  operate  in  our  favour.  Munderbach  v.  Lulz,  14  Serg.  fy  Rawle 
125;  M'Dowell  et  al.  v.  Michell's  Administrators,  1  Ibid.  298. 

As  to  the  first  error  assigned,  there  was  nothing  to  show  that  the 
witness  was  interested  at  the  time  he  was  offered.  The  lease  had 
not  been  read.  The  plaintiff's  bill  of  exceptions  does  not  state  that 
he  was  objected  to  as  a  witness  on  the  ground  of  interest.  His  in- 
terest did  not  appear.  We  had  then  a  right  to  consider  him  in  the 
light  of  any  other  agent  whose  testimony  was  clearly  admissible. 
1  Stark.  Ev.  1 1 2 ;  2  Ibid.  767. 

On  the  point  as  to  the  admission  of  the  lease,  the  charge  of  the 
court  below  was  favourable  to  the  plaintiff.  It  was  not  offered  as 
evidence  of  the  contract,  but  as  part  of  the  chain  of  testimony  to 
prove  the  agency  of  the  witness  and  the  ratification  of  the  plaintiff. 

Next,  as  to  the  question  of  ratification,  which  is  the  main  point  on 
which  this  case  must  be  decided.  The  charge  of  the  court  below 
left  it  for  the  jury  to  decide  whether  the  equity  of  the  case  would 
take  it  out  of  the  statute  against  frauds  and  perjuries  ;  whether  it 
would  not  preclude  the  plaintiff  from  rescinding  the  contract.  Im- 
provements were  made  without  objection  from  the  plaintiff.  The 
tenants  repaired  the  buildings,  and,  in  compliance  with  the  regula- 
tions of  the  city,  put  down  new  pavements.  In  consideration  of  a 
renewal  of  the  lease,  they  agreed  to  pay  double  the  amount  of  the 
rent  they  had  before  paid.  The  plaintiff  for  some  time  received  the 
rent  thus  doubled.  The  simple  and  important  point  is,  whether  the 
court  were  right  in  leaving  it  to  the  jury  to  decide  whether,  although 
the  lease  in  itself  was  worth  nothing,  which  we  admit,  these  equit- 
able circumstances  were  not  sufficient  to  take  the  case  out  of  the 
statute  ;  to  render  it  unjust  to  remove  the  tenants.  Clarke  et  al.  ». 
Vankirk,  14  Serg.  fy  Rawle  354.  If,  with  a  knowledge  of  all  the 
circumstances,  the  principal  adopts  the  act  of  the  agent,  it  is  a  suf- 
ficient ratification  ;  and  slight  circumstances  are  evidence.  Paley 
on  Jig.  414,  Appendix — Ratification;  Ibid.  143, 145;  Skinner  v.  Dayton 
et  al.,  19  Johns.  513,  550,  568.  The  principal  must  disavow  the  act 
of  the  agent,  if  he  possesses  a  knowledge  of  it.  Here  the  plaintiff 
had  knowledge  derived  by  letter  from  the  agent.  Watson  et  al.  v. 
Alexander,  1  Wash.  C.  C.  Rep.  455;  Clarke's  Executors  v.  Van 
Riemsdyk,  9  Cranch  153;  Morgan  v.  Steele,  5  Sinn.  305;  Cooper 
v.  Rankin,  5  Ibid.  615;  1  Liv.  on  Jig.  49. 

Biddle,  in  reply,  was  requested  by  the  court  to  confine  his  remarks 
to  the  question  of  Mr  Brae  ken  ridge's  competency  as  a  witness.  On 
this  point  he  cited,  1  Stark.  Ev.  112,  115;  15  Ens.  Com.  Law  Rep. 
250. 

The  opinion  of  the  Court  was  delivered  by 
KENNEDY,  J. — The  first  error  assigned  is  founded  on  an  exception 
to  the  admission  of  Mr  Brackenridge  as  a  witness;  first,  because  he 
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has  undertaken,  as  the  agent  of  the  plaintiff  in  error,  who  was  also 
the  plain  tiff  below,  to  give  a  lease  of  the  land  in  question  in  this  case 
to  the  defendants  in  error,  under  which  they  claimed  a  right  to  hold 
possession  of  it;  and  second,  the  matters  of  which  he  was  to  testify, 
were  not  the  subject  of  oral  evidence,  because  the  act  of  assembly 
against  frauds  and  perjuries  requires  that  they  should  appear  in  writ- 
ing. His  having  undertaken  to  act  in  the  character  of  an  agent  for 
the  plaintiff,  is  not  sufficient  to  render  him  incompetent.  The  gene- 
ral rule  on  this  subject  seems  to  be  in  favour  of  the  competency  of 
the  agent  as  a  witness,  unless  in  cases  where  the  principal  is  sued  on 
account  of  the  negligence  of  the  agent.  In*  such  cases  the  agent 
cannot  be  a  witness  for  the  principal,  because  in  the  event  of  a  re- 
covery against  the  principal,  the  agent  becomes  liable  to  indemnify 
his  principal ;  and  the  judgment  against  the  principal  would  be  evi- 
dence against  the  agent  in  an  action  by  the  principal  for  indemnity. 
Hence  it  is  the  interest  of  the  agent  to  procure  by  his  testimony  a 
judgment  in  favour  of  his  principal,  and  therefore  held  incompetent. 
But  the  conduct  of  Mr  Brackenridge  is  not  impeached  in  this  case  ; 
nor  was  he  called  to  testify  in  favour  of  the  plaintiff  for  whom  he 
had  undertaken  to  act  as  agent.  I  am  unable  to  perceive  that  his 
interest  lay  more  on  the  one  side  than  on  the  other  in  this  case;  and 
therefore  it  cannot  be  considered  that  he  was  inadmissible  on  the 
ground  of  interest.  Having  then  no  interest  in  the  result  of  the  suit, 
why  should  he  not  be  competent  to  establish  by  his  own  testimony 
his  authority  as  an  agent ]  He  is  not  a  party  on  the  record  to  the 
suit,  that  he  should  be  excluded  for  that  reason.  Nor  can  it  be  said 
that  he  does  not  know  the  fact  as  well  as  any  other.  Then,  unless 
there  be  some  principle  of  policy  that  renders  him  incompetent  as  a 
witness  for  this  purpose,  it  seems  impossible  to  imagine  any  other 
ground  for  his  being  so;  and  so  far  as  sound  policy  is  concerned  in 
the  question,  I  am  unable  to  satisfy  my  mind  that  the  interest  of  the 
community  would  be  advanced  in  the  least  by  declaring  him  incom- 
petent. 

Next,  as  to  the  objection  growing  out  of  the  act  against  frauds  and 
perjuries,  which  declares,  that  "all  leases,  &c.  made  or  created,  &c. 
by  parol,  and  not  put  in  writing  and  signed  by  the  parties  so  making 
or  creating  the  same,  or  their  agents  thereunto  lawfully  authorized 
by  writing,  shall  have  the  form  and  effect  of  leases  or  estates  at  will 
only,  and  shall  not  either  in  law  or  equity  be  deemed  or  taken  to  have 
any  other  or  greater  force  or  effect,  any  consideration  for  making  any 
such  parol  leases  or  estates,  or  any  former  law  or  usage  to  the  con- 
trary notwithstanding,  except  nevertheless  all  leases  not  exceeding 
the  term  of  three  years  from  the  making  thereof."  Now,  although 
from  the  terms  of  this  act,  the  authority  under  which  Mr  Bracken- 
ridge  professed  to  act  as  the  agent  of  the  plaintiff,  ought  to  have  been 
in  writing,  so  as  to  have  given  full  effect  to  the  lease  according  to  its 
tenor ;  yet  supposing  he  made  it  without  either  written  or  verbal 
authority,  and  that  the  plaintiff  afterwards  knowingly  received  the 
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rents  as  they  became  due,  and  were  paid  under  it  by  the  tenants,  it 
might  very  properly  be  considered  an  implied  assent,  at  least,  by 
parol  to  the  lease  on  his  part,  and  give  to  it  the  force  and  effect  of  a 
lease  at  will;  and  if  the  tenants  were  suffered  to  hold  under  it  for 
upwards  of  a  year,  paying  the  rent  as  it  became  due,  and  the  plain- 
tiff receiving  it  without  objection,  the  lease,  instead  of  continuing  to 
be  a  lease  strictly  at  will,  would  thereby  become  a  lease  from  year 
to  year,  so  that  the  tenants  could  only  be  put  out  of  possession  at  the 
end  of  a  year,  upon  having  received  three  months  previous  notice  to 
quit.  See  Riggs  v.  Bell,  3  Term  Rep.  371  ;  Clayton  v.  Blakey,  8 
Term  Rep.  3;  Schuyler  v.  Ligget,  2  Cowen  663  ;  People  v.  Richart, 
8  Cowen  226.  These  were  all  facts  which  could  be  proved  by  parol 
evidence;  and  whether  they  existed  or  not,  was  a  question  which 
could  only  be  decided  by  the  jury  after  hearing  the  evidence.  The 
testimony  of  Mr  Brackenridge  tended  in  some  degree  to  prove  these 
facts,  or  at  least  some  of  them,  and  was  therefore  admissible. 

The  remaining  errors  insisted  on  in  the  argument,  present  but 
two  questions.  First,  had  Mr  Brackenridge  any  sufficient  authority 
from  the  plaintiff  in  error  to  make  a  lease  of  the  property  in  question 
for  a  term  of  seven  years  ?  and  second,  if  he  had  not,  has  Mr  M'Dow- 
ell, the  plaintiff,  ratified  and  confirmed  the  lease  made  for  that  term 
of  time  by  Mr  Brackenridge  1 

As  to  the  first  of  these  questions,  when  Mr  Brackenridge  made  the 
lease  for  seven  years,  it  is  clear  from  his  own  testimony  that  he  had 
no  authority,  not  even  the  colour  of  it,  either  verbal  or  written,  from 
the  plaintiff  to  make  a  lease  of  the  property  in  dispute  for  more  than 
one  year. 

We  have  seen  from  the  act  of  assembly  already  recited,  that  an  au- 
thority to  make  a  lease  of  real  estate,  for  a  term  exceeding  three  years, 
must  be  in  writing;  and  though  Mr  Brackenridge  had  an  authority  in 
writing  from  the  plaintiff  to  make  a  lease  for  one  year,  yet  that  was  all, 
and  his  making  it  for  seven  years  was  as  much  an  act  on  his  part 
without  authority,  as  if  he  had  had  no  power  to  make  one  for  any 
period  of  time  whatever.  Notwithstanding,  however,  this  lease  for 
seven  years  was  made  without  authority,  it  was  still  in  the  power  of 
the  plaintiff  to  ratify  and  confirm  it :  and  this  brings  us  to  the  second 
question,  Has  he  done  so?  It  is  not  pretended  that  he  ever  did  so 
by  writing,  and  although  he  may  have  done  it  by  parol  without  writ- 
ing, yet  it  is  obvious  that  such  confirmation  could  give  to  the  lease 
no  greater  force  or  effect  than  if  he  had  made  it  himself  originally 
by  parol  without  writing;  which  would,  according  to  the  express 
terms  of  the  act,  have  given  it  the  force  and  effect  of  a  lease  at  will, 
and  nothing  more.  It  is  proper  to  observe  that  such  leases  are  not 
declared  void  by  the  act,  but  that  they  "  shall  have  the  force  and 
effect  of  leases  or  estates  at  will  only."  But  what  was  formerly  held 
and  considered  to  be  a  lease  at  will,  is  now  deemed  a  lease  from  year 
to  year,  when  possession  has  been  taken  under  it  and  held  for  up- 
wards of  a  year,  and  the  rent  paid  and  received  according  to  its 
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terms.     Hence  a  parol  lease  made  by  the  owner  of  land  without 
writing,  or  by  his  agent  constituted  without  writing,  for  a  term  ex- 
ceeding three  years,  and  possession  taken  and  held  under  it  for  more 
than  a  year,  the  tenant  during  that  time  paying  and  the  landlord 
receiving  the  rents  as  they  became  due,  would  be  construed  after- 
wards a  lease  from  year  to  year,  and  might  be  put  an  end  to  by  either 
party  at  the  end  of  any  year  upon  giving  three  months  previous  no- 
tice of  his  intention  to  do  so ;  but  at  no  other  time  could  it  be  termi- 
nated, unless  by  the  consent  of  both  parties.     Although  Mr  Brack- 
enridge  made  a  lease  in  writing  under  his  hand  and  seal  for  a  term 
of  seven  years,  yet  as  it  was  made  without  any  authority  from  the 
plaintiff,  it  was  not  binding  on  him;  but  if  he  afterwards  received 
the  rents  knowingly  which  became  due  and  were  paid  on  it  with- 
out objection  for  upwards  of  a  year,  it  may  be  considered  as  implying 
an  assent  on  the  part  of  the  plaintiff,  that  the  party  paying  the  rent 
should  hold  the  property  mentioned  in  the  written  lease,  on  his  pay- 
ing the  rent  therein  specified,  as  tenant  from  year  to  year.     But  even 
an  express  declaration  on  the  part  of  the  plaintiff,  without  writing, 
that  he  was  satisfied  with  the  written  lease,  would  not  have  been 
sufficient  to  make  it  other  as  to  him  than  a  parol  lease  without  writ- 
ing, because  this  would  not  make  it  "a  lease  in  writing,  signed  by  the 
plaintiff  or  his  agent,  thereunto  lawfully  authorized  by  writing,""  which 
is  what  is  required  by  the  very  words  of  the  act  against  frauds.     In 
no  view  then  that  can  be  taken  of  the  written  lease  made  by  Mr 
Brackeriridge,  and  the  subsequent  consent  of  the  plaintiff  in  respect 
to  it,  admitting  all  the  evidence  given  on  the  trial  to  be  true,  can  it 
be  made  such  a  lease  of  the  plaintiff  for  a  term  of  seven  years  as 
would  be  good  under  the  act,  or  pass  any  other  interest  than  an  estate 
at  will:  or  after  the  receipt  of  rent  upon  it  for  a  sufficient  length  of 
time,  may  be  turned  into  a  lease  from  year  to  year. 

Now  although  the  court  below  in  their  charge  to  the  jury  were 
clearly  of  opinion  that  Mr  Brackenridge  had  no  authority  whatever 
from  the  plaintiff  to  make  such  a  lease  as  he  did,  and  that  the  plain- 
tiff had  done  nothing  which  could  do  more  than  make  it  equivalent, 
at  most,  to  a  parol  lease  by  him  without  writing;  yet  they  took  up  a 
notion  that  the  jury  from  the  evidence  might  consider  it  as  taken 
out  of  the  operation  of  the  act  against  frauds,  because  the  defendants 
had  done  some  work  in  repairing  the  pavement  in  front  of  the  house, 
and  had,  by  the  terms  of  the  lease,  undertaken  to  pay  a  larger  rent 
than  had  been  paid  under  former  leases  of  the  same  property  ;  and 
accordingly  instructed  the  jury,  that  "if  the  plaintiff,  with  a  full 
knowledge  of  the  fact  that  the  property  had  been  leased  for  seven 
years,  had  received  the  increased  rent,  or  stood  by  and  permitted 
improvements  to  he  made  having  reference  to  the  new  lease,  it 
would  be  inequitable  to  rescind  the  lease ;  and  under  such  circum- 
stances the  defendants  would  not  be  affected  by  the  statute." 

It  is  not  necessary  in  this  case  to  decide  whether  under  any,  or 
what  circumstances,  a  jury  might,  according  to  the  rules  and  prin- 

III. 8 
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ciples  which  have  obtained  in  equity,  enforce  the  specific  execution 
of  a  parol  lease,  which,  in  its  terms,  comes  within  the  provisions  of 
the  act  against  frauds  :  because  the  lease  in  question  shows  on  its 
face  that  the  making  of  improvements  formed  no  part  of  the  object 
either  in  giving  or  accepting  it.  It  is  barely  a  demise  of  the  property 
on  the  one  side  for  a  term  of  seven  years,  and  a  stipulation  on  the  other 
to  pay  a  certain  rent  per  annum  without  any  increase  or  diminution  of 
it  during  the  lease.  The  enjoyment  of  the  property  in  time  past,  and 
not  in  time  to  come,  under  such  a  lease,  forms  the  consideration  for 
the  payment  of  the  rent  as  it  becomes  payable,  so  that  at  the  end  of 
each  quarter  or  year,  as  the  rent  becomes  payable,  the  tenant,  having 
enjoyed  up  to  that  time,  has  received  the  full  consideration  for  the 
quarter  or  year's  rent  which  has  become  due,  and  he  can  under  no 
pretence  withhold  the  payment  of  it ;  not  even,  I  take  it,  were  it. 
made  manifest  that  he  would  be  evicted  the  next  day,  before  the 
expiration  of  the  lease,  under  a  better  title  than  that  of  his  lessor. 
But  if  he  will  make  improvements  not  contemplated  or  authorized 
by  the  lease,  he  must  be  considered  as  doing  them  at  his  own  risk, 
since  he  does  not  choose  to  consult  his  landlord  in  respect  to  them. 
He  cannot  be  permitted  to  improve  his  landlord  out  of  his  legal 
rights.  In  this  case,  however,  all  the  improvements  made,  appear 
to  have  been  nothing  more  than  what  are  ordinarily  incident  to  tenan- 
cies from  year  to  year.  And  as  to  the  circumstance  of  the  rent  being 
greater  than  any  previously  paid  for  the  same  property,  it  is  what 
generally  occurs  in  every  city  or  town  in  an  improving  condition, 
where  both  the  population  and  business  of  it  are  increasing  rapidly, 
as  was  the  case  here.  That  the  tenant  may  be  induced  to  give 
a  higher  rent,  in  consideration  of  the  extended  term  of  the  lease,  is 
altogether  probable,  especially  where  it  is  believed  that  real  estate  is 
rising  in  value  every  year ;  but  then  this  is  so  generally  connected 
with  the  making  of  leases  in  all  cases,  that  it  cannot  be  made  the 
ground  for  taking  this  case  out  of  the  act,  without  in  effect  under- 
taking to  repeal  it.  Besides,  it  is  obvious  from  the  tenor  of  the  act 
itself,  that  the  longer  the  term  agreed  on  may  be,  the  greater  the 
necessity  for  having  it  reduced  to  writing  and  signed  by  the  parties. 
It  appears  to  me,  therefore,  that  the  court  below  erred  in  advising 
the  jury  that,  under  the  circumstances  given  in  evidence,  they  might 
consider  the  defendants  as  not  affected  by  the  statute. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Magaw  against  Cannon. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 
This  case  is  identical  with  the  preceding,  with  the  exception  of  a 
slight  shade  of  difference  in  the  facts,  which  is  pointed  out  in 

The  opinion  of  the  Court,  delivered  hy 

KENNEDY,  J. — The  decision  of  the  case  of  M'Dowell  and  wife 
against  Simpson  and  others,  at  the  present  term,  rules  this  case. 
The  counsel  for  the  defendants  in  error,  however,  seemed  to  think 
that  the  letters  of  Magaw  to  Mr  Brackenridge  contained  an  autho- 
rity in  writing  to  make  the  lease,  under  which  they  claimed  to  hold 
the  possession  of  the  property  in  question;  and  that  the  present  case 
was  distinguishable  in  this  respect  from  the  case  of  M'Dowell  v.  Simp- 
son.   I,  however,  cannot  perceive  any  direct  authority  given  in  those 
letters  by  Magaw  to  Mr  Brackenridge  to  make  a  lease  for  seven 
years.     It  is  true  that  Mr  Brackenridge,  in  his  letter  of  the  7th  of 
January  1830  to  Magaw,  does  suggest  the  propriety  of  giving  a  lease 
for  from  five  to  ten  or  seven  to  ten  years,  in  order  to  obtain  a  better 
rent  per  annum  :  and  Magaw,  in  a  letter  of  the  14th  of  the  same 
month  to  Mr  Brackenridge,  without  saying  whether  he  had  received 
Mr  Brackenridge's  letter  of  the  7th  or  not,  says,  "  I  am  perfectly 
willing  to  entrust  the  management  of  our  Pittsburgh  property  to 
your  knowledge  of  such  business,"  without  saying  what  business; 
and  adds,  "particularly  as  you  are  interested  in  the  matter,  and  would 
do  every  thing  for  your  own  benefit,  exclusive  of  your  kind  regard 
for  me  ;  therefore  do  as  you  think  proper  for  the  general  good."     It 
is  very  probable  that  this  letter  was  written  with  a  view  to  the  leas- 
ing of  the  property,  and  as  an  answer  to  Mr  Brackenridge's  of  the 
7th  of  January  1830.    But  Mr  Brackenridge,  on  the  18th  of  the  same 
month,  wrote  another  letter  to  Mr  Magaw,  in  which   lie  proposes  to 
him  the  project  of  their  building  upon  and  improving  the  property, 
by  putting  up  on  it  eight  storehouses  ;  and  concludes  by  requesting 
an  answer  from  him  by  the  return  of  the  mail,  what  his  decision  may 
be  in  regard  to  the  building ;  and  again  suggests  that  if  they  should 
not  go  on  with  the  building,  "  it  would  be  better  for  all  of  them  to 
rent  for  ten  years,  than  only  for  one.     The  long  term  would  bring 
each  a  hundred  dollars  more  rent  per  annum  than  the  short  one." 
To  this  Mr  Magaw  replies  by  letter  dated  the  23d  of  January  1830, 
in  which  he  says  he  is  "ready  to  embark  in  the  project,  but  would 
like  that  the  next  year  would  be  spent  not  only  in  thinking  on  the  sub- 
ject but  in  executing,  so  that  the  houses  would  be  ready  in  April  1831 
for  occupancjT."     This  appears  to  be  the  last  communication  from 
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Mr  Magaw  to  Mr  Brackenridge  on  the  subject  of  leasing  or  building 
on  the  property,  and  seems  to  countermand  in  pretty  plain  terms  any 
former  authority  that  might  have  been  given  to  lease  for  more  than 
a  year.  Mr  Brackenridge  certainly  ought  to  have  had  some  further 
instruction  afterwards,  in  writing,  from  Mr  Magaw,  before  he  under- 
took to  make  a  lease  of  his  real  estate  for  a  term  of  seven  years. 
The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 


Morgan  against  Arthurs  and  Company. 

The  engine  by  which  a  steam  saw-mill  is  propelled,  is  part  of  the  building,  and 
subject  to  the  mechanic's  lien  law. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

This  was  a  scire  facias  upon  a  mechanic's  lien,  instituted  by 
the  defendants  in  error  against  James  B.  Morgan,  who  was  sued 
with  Jean  Barbeau,  for  work  done  and  materials  furnished  in  the 
erection  of  a  steam  saw-mill  on  the  premises  of  Morgan,  in  the 
Northern  Liberties  of  Pittsburgh.  The  plaintiffs  below  produced  an 
account  of  castings,  &c.  furnished  by  them  at  the  request  of  Barbeau 
for  the  purpose  of  being  used  in  the  erection  of  a  steam  engine  for 
propelling  the  saw-mill,  and  proved  the  actual  employment  of  the 
articles  furnished  for  that  purpose.  Previous  to  procuring  the  arti- 
cles in  question,  Barbeau  had  entered  into  a  contract  with  Morgan 
to  provide  a  steam  engine  and  put  up  the  building  at  his  own  (Bar- 
beau's)  expense,  in  consideration  of  which  he  was  to  receive  2540 
dollars. 

The  counsel  of  the  defendant  below  requested  the  court  to  charge 
the  jury,  that  the  law  of  mechanic's  lien  did  not  apply  to  this  case, 
and  that  the  debt  incurred  by  Barbeau  to  the  plaintiffs  for  machine- 
ry, &c.  used  in  the  construction  of  a  steam  engine  erected  in  the  said 
mill,  could  not  be  enforced  against  the  building,  nor  against  the  en- 
gine itself,  or  through  them  against  the  owner  of  the  land  or  build- 
ings by  virtue  of  the  said  law;  the  said  owner  being  no  party  to  the 
contract  with  the  plaintiffs. 

The  court  below  charged  that  the  law  of  mechanic's  lien  applied 
to  and  governed  the  case. 

To  this  charge  error  was  assigned. 

Craft,  with  whom  was  Forward,  for  the  plaintiff  in  error. 

In  the  case  of  Gray  t>.  Holdship,  17  Serg.  fy  Rawle  413,  the  au- 
thority of  the  court  was  divided.  That  case  certainly  carried  the 
principle  of  protection  under  the  mechanic's  lien  law  to  a  sufficient 
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extent.  A  steam  engine  is  a  movable  matter,  and  cannot  be  con- 
sidered a  fixture.  If  so,  any  description  of  personal  property  might 
be  embraced. 

Fetterman,  for  the  defendants  in  error,  the  court  declined  hearing. 

PER  Cum  AM. — Gray  v.  Holdship  is  stronger  than  the  present  case, 
and  entirely  decisive  of  the  point  in  controversy.  A  copper  kettle  in 
a  brew-house  might  perhaps  be  more  readily  conceived,  in  favour  of 
trade,  not  to  be  a  fixture  or  part  of  the  building,  than  the  engine 
which  propels  a  steam  saw-mill,  and  which  does  the  usual  office  of 
a  water  wheel ;  for  it  would  not  be  pretended  that  the  running  gears 
of  a  mill  are  not  part  of  the  building.  The  words  of  the  law  are 
very  general,  and  it  is  impossible  to  doubt  that  the  plaintiffs  are 
within  its  protection. 

Judgment  affirmed. 


Tilford  against  Wallace. 

The  privilege  conferred  by  the  law  of  mechanic's  lien,  is  derived  entirely 
from  statutory  provision,  and  cannot  be  carried  beyond  the  extent  of  the  grant 
by  act  of  assembly.  Where,  therefore,  a  proceeding  on  a  mechanic's  lien  was 
instituted,  under  an  act  extending  the  law  to  the  village  of  Lawrenceville,  and 
the  building  was  described  in  the  original  lien  and  in  the  scire  facias  as  being 
between  the  turnpike  road  and  the  village,  and  was  proved  on  the  trial  to  be 
upon  an  outlet  adjoining  it,  the  mechanic's  lien  law  does  not  attach ;  neither 
does  it  extend  to  a  village  without  a  name. 

WRIT  of  error  to  the  court  of  common  pleas  of  Mleghany  county. 

This  was  a  scire  facias  upon  a  mechanic's  lien,  brought  by  Robert 
Wallace  against  James  Tilford,  the  plaintiff  in  error.  The  lien  was 
filed  against  a  brick  house  "  situate  on  an  eminence  between  the 
Pittsburgh  and  Greensburgh  turnpike,  and  the  village  of  Lawrence- 
ville." The  scire  facias  recited  the  words  of  the  lien,  as  to  the  situa- 
tion of  the  building.  On  the  trial  of  the  cause  in  the  court  below, 
it  was  in  proof  that  the  building  was  not  in  the  village  of  Lawrence- 
ville, or  in  any  village  possessing  a  name,  but  was  in  the  midst  of  a 
collection  of  buildings  adjoining  Lawrenceville.  The  plan  of  Law- 
renceville, on  record  in  the  recorder's  office,  also  showed  it  to  be  out 
of  the  town.  One  witness  testified  that  the  ground  on  which  it  was 
erected,  was  then  considered  an  outlet  of  Lawrenceville,  although 
it  had  not  been  formerly  in  the  town. 

The  counsel  of  Tilford  prayed  the  court  to  instruct  the  jury,  that 
the  plaintiff,  having  filed  his  mechanic's  lien  against  a  house  between 
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the  town  or  village  of  Lawrenceville  and  the  turnpike,  was  not  en- 
titled to  the  benefit  of  the  mechanic's  lien  law,  and  was  estopped 
from  showing  that  the  building  was  now,  although  not  formerly,  on 
what  is  considered  an  outlet  of  the  town ;  arid  that  the  fact  of  the 
plan  on  record  showing  that  the  property  of  Tilford  was  without  the 
town,  was  also  conclusive  upon  the  subject.  This  instruction  the 
court  below  refused  to  give,  but  charged  the  jury  that  the  plaintiff 
was  not,  on  account  of  any  of  the  objections  stated,  deprived  of  the 
benefit  of  his  mechanic's  lien ;  that  he  was  not  estopped,  as  was  con- 
tended for  by  the  counsel  of  Tilford;  and  that  the  fact  of  the  plan 
on  record  placing  the  property  without  the  village,  did  not  exclude 
the  plaintiff,  but  that  he  might  show  by  other  evidence  that  the 
house  was  notoriously  within  the  town  ;  of  which  fact,  if  the  jury 
were  satisfied,  the  plaintiff  was  entitled  to  their  verdict.  Verdict  and 
judgment  were  therefore  rendered  for  211  dollars  54  cents  in  favour 
of  Wallace. 

Error  assigned. 

The  court  erred  in  charging  the  jury  that  the  plaintiff  was  not 
estopped  from  showing  that  the  house,  against  which  his  lien  was 
filed,  was  on  an  outlot  of  the  village  of  Lawrenceville,  although  pre- 
vious thereto  it  had  not  been  so  deemed ;  and  that  if  the  jury  thought 
it  was  on  such  outlot,  the  plaintiff  could  recover. 

Burke  and  Fetterman,  for  plaintiff  in  error. 

The  act  of  22d  March  1817,  Pamph.  Law  of  1816, 1817,  page  144, 
extended  the  mechanic's  lien  law  to  Lawrenceville  and  all  other 
towns  and  villages  within  ten  miles  of  Pittsburgh.  When  that  act 
was  passed,  the  ground  on  which  the  building  in  queslion  stands 
was  not  in  the  town.  The  deed  under  which  Tilford  holds,  men- 
tions it  as  an  outlot  of  Lawrenceville.  The  plan  on  record,  the  ori- 
ginal lien,  and  the  scire  facias,  all  put  it  out  of  the  village,  and  do 
not  set  forth  sufficient  grounds  to  sustain  the  action,  or  to  bring  the 
case  within  the  operation  of  the  law.  The  plaintiff  was  estopped 
by  the  description  in  his  lien,  and  the  recital  in  his  scire  facias,  from 
giving  evidence  to  vary  the  situation  of  the  property.  2  Coioen  628; 
9  Dane's  Jib.  130;  3  Com.  Dig.  195;  1  Co.  Lit.  352. 

Forward,  for  defendant  in  error, 

Admitted  that  the  plan  of  Lawrenceville  did  not  embrace  this  lot. 
The  question  is,  whether  it  is  necessary  that  a  village  should  have 
a  legal  name  in  order  that  the  mechanic's  lien  law  may  attach? 
Where  this  building  is  situated  there  is  a  village  in  fact.  There  are 
a  number  of  villages  around  Pittsburgh,  which,  like  this,  have  not 
fixed  or  legal  names ;  but  they  are  all  embraced  within  the  spirit 
and  reason  of  the  law. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — By  an  act  of  assembly,  passed  the  22d  of  March 
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1817,  the  operation  of  the  acts  granting  to  mechanics  and  others  a 
lien  on  buildings,  was  extended  to  a  number  of  towns  in  the  state,  and 
among  the  rest  to  Lawrenceville,  in  Alleghany  county.  This  village 
was  laid  out  within  about  two  miles  of  Pittsburgh,  and  a  plan  of  it 
filed  in  the  recorder's  office.  Some  time  after,  the  plaintiff  below 
erected  a  building  for  the  defendant,  not  within  the  limits  of  the 
village,  but  on  an  outlot  adjacent  to  it,  and  filed  his  claim  for  a  lien 
under  this  act,  describing  it  to  be  erected  "  on  an  eminence  between 
the  Pittsburgh  and  Greensburgh  turnpike  road  and  the  village  of 
Lawrenceville,  and  overlooking  said  village."  The  court  below  in- 
structed the  jury  that  the  plaintiff,  notwithstanding  the  plan  recorded 
and  the  description  in  the  plaintiff's  claim,  might  show  that  the 
house  was  notoriously  within  the  town  or  village  of  Lawrenceville; 
and  if  the  jury  were  satisfied  of  that,  the  plaintiff  was  entitled  to  re- 
cover. 

That  the  building  was  not  within  the  town  of  Lawrenceville,  but 
on  an  outlot  adjoining,  was  fully  proved  in  the  court  below,  and  was 
admitted  in  the  argument  here.  It  is  impossible  therefore  that  the 
plaintiffs  claim  can  come  within  the  act  of  assembly,  which  confines 
the  right  of  a  lien  strictly  to  the  town  of  Lawrenceville.  A  lien  for 
work  and  materials  on  the  building  is  a  privilege  derived  entirely 
from  statutory  provision,  and  cannot  be  maintained  beyond  the  ex- 
tent of  the  grant  by  act  of  assembly.  It  seems  clear,  therefore,  that 
the  plaintiff's  claim  to  a  lien  cannot  be  supported  on  this  ground. 

Another  ground  taken  by  the  counsel  for  the  plaintiff  in  error  is, 
"  that  the  act  of  the  22d  of  March  1817  extends  to  all  other  towns  and 
villages  that  are  or  may  be  laid  out  within  ten  miles  of  the  city  of 
Pittsburgh,"  and  that  the  place  where  the  building  was  erected, 
though  not  a  part  of  Lawrenceville,  was  a  village  or  town  within 
the  act.  It  is  difficult  to  conceive  of  a  town  or  village,  that  has  a 
legal  existence  as  such,  without  a  name.  A  name  is  essential  to  a 
corporation  or  social  entity,  whether  for  municipal  or  other  purposes. 
No  other  village  was  ever  pretended  to  exist  adjacent  to  Lawrence- 
ville ;  and  there  appears  no  ground  whatever  on  which  this  sugges- 
tion can  be  supported. 

Judgment  reversed. 
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Jewel  against  Howe. 

The  notice  required  by  the  act  of  1772  to  be  given  to  a  justice  previously  to 
a  suit  against  him,  must  set  forth  clearly  and  explicitly  the  cause  of  action  on 
account  of  which  the  plaintiff  claims  amends. 

It  is  not  necessary  that  a  debtor  should  have  absconded  for  the  space  of  six 
days  from  his  place  of  usual  abode  with  a  design  to  defraud  his  creditors,  in 
order  to  authorize  the  granting  of  a  domestic  attachment  against  him. 

The  oath  to  ground  a  domestic  attachment  should  pursue  the  terms  of  the 
act  of  assembly ;  to  use  in  it  the  alternative,  that  the  debtor  "has  absconded 
from  the  county,  or  does  evade  civil  process,"  renders  it  defective. 

WRIT  of  error  to  the  court  of  common  pleas  of  Venango  county. 

This  was  an  action  of  debt  brought  by  the  plaintiff  in  error,  in  the 
court  below,  against  the  defendant,  a  justice  of  the  peace  of  Venango 
county,  to  recover  from  him  the  penalty  of  one  hundred  dollars  for 
granting  against  him  and  Jonathan  Jewel  jointly,  at  the  suit  of 
Edward  Pearce,  a  writ  of  domestic  attachment  contrary  to  the  acts 
of  assembly  in  such  case  made  and  provided. 

By  the  first  section  of  the  act  of  the  22d  of  August  1752,  entitled 
an  "  act  for  regulating  attachments  not  exceeding  five  pounds,"  it  is 
enacted  among  other  things,  that  "if  any  attachment  be  granted  out 
otherwise,  or  contrary  to  the  true  intent  and  meaning  thereof,  the 
justice  of  the  peace  so  granting  the  same,  shall,  for  every  such  of- 
fence, forfeit  the  sum  of  five  pounds,  for  the  use  of  him  or  her  that 
shall  first  sue  for  the  same."  And  afterwards  by  another  act  of  the 
4th  of  December  1807,  this  penalty  was  extended  to  100  dollars. 
The  plaintiff,  on  the  trial  of  the  cause,  read  in  evidence  a  notice,  the 
delivery  of  which  was  proved  to  have  been  made  to  the  defendant 
upwards  of  thirty  days  before  the  impetration  of  the  writ  commencing 
this  action.  The  notice  was  in  the  following  words. 

"  To  John  F.  Howe,  Esq.,  justice  of  the  peace  in  and  for  Venango 
county. 

"  Sir, — I  hereby  give  you  notice,  agreeably  to  the  provisions  of 
the  act  of  assembly,  that  I  shall  commence  a  suit  against  you,  on  or 
immediately  after  the  expiration  of  thirty  days  from  this  date,  unless 
sufficient  and  adequate  amends  are  tendered  to  me,  or  to  my  attor- 
ney, within  the  said  period.  The  cause  of  action  which  I  claim 
against  you  is  as  follows.  On  the  22d  day  of  October  instant,  you, 
as  a  justice  of  the  peace  for  said  county,  issued  a  domestic  attach- 
ment at  the  instance  of  one  Edward  Pearce  against  me  (together 
with  one  Jonathan  Jewel),  illegally  and  contrary  to  the  provisions, 
rules,  regulations  and  restrictions  of  the  acts  of  assembly  of  Penn- 
sylvania, in  such  cases  made  and  provided.  An  act  of  assembly 
passed  the  22d  day  of  August  A.  D.  1752,  entitled,  "an  act  for 


Sept.  1834]  OF  PENNSYLVANIA.  145 

[Jewel  v.  Howe.J 

regulating  attachments  not  exceeding  five  pounds,"  in  the  first  sec- 
tion thereof,  provides,  among  other  things,  that  "  before  the  granting 
any  such  attachment,  the  person  or  persons  requesting  the  same,  or 
some  credible  person  or  persons  for  him  or  them,  shall,  upon  oath  or 
affirmation,  declare  that  the  defendant  in  such  attachment  is  indebted 
to  the  plain  tiff  therein  named,  in  a  sum  not  exceeding  [five  pounds], 
and  that  the  defendant  is  and  has  been  absconded  from  the  place  of 
his  usual  abode  for  the  space  of  six  days,  with  design  to  defraud 
his  creditors  as  is  believed,  and  that  the  defendant  has  not  left  a  clear 
fee  simple  estate  in  lands  or  tenements,  within  this  province,  suffi- 
cient to  pay  his  debts,  so  far  as  the  plaintiff  or  deponent  knows  or 
believes,  which  oath  or  affirmation  the  justice  of  the  peace  that 
grants  such  writ  is  hereby  empowered  and  required  to  administer  ; 
and  if  such  attachment  be  granted  out  otherwise,  or  contrary  to  the 
true  intent  and  meaning  hereof,  the  justice  of  the  peace  so  granting 
the  same  shall,  for  every  such  offence,  forfeit  the  sum  of  [five 
pounds],  for  the  use  of  him  or  her  that  will  sue  for  the  same."  An- 
other act  of  the  general  assembly  of  Pennsylvania,  passed  the  4th 
day  of  December  A.  D.  1807,  entitled  "an  act  to  alter  and  amend  the 
several  laws  of  this  commonwealth  relative  to  domestic  attach- 
ments," in  the  fifteenth  section  thereof,  provides,  among  other 
things,  "that  the  penalty  on  the  justice  mentioned  in  the  first  sec- 
tion of  said  act  [the  act  of  the  22d  of  August  A.  D.  1752,  above  re- 
ferred to]  be  extended  to  100  dollars."  My  cause  of  action,  there- 
fore, against  you  is,  that  the  aforesaid  attachment  was  issued  by  you 
as  a  justice  of  the  peace  against  me  (together  with  said  Jonathan 
Jewel)  contrary  to  the  spirit  and  meaning  of  said  acts  of  assem- 
bly ;  and  1  shall  therefore  claim  the  amount  of  the  penalty  provided 
therein,  100  dollars,  in  the  suit  which  I  shall  institute  against  you. 

"  Very  respectfully, 

"  Yours,  &c., 

"  MOSES  JEWELL." 

Indorsed — "John  Galbraith,  attorney  at  law  in  the  borough  of 
Franklin,  Venango  county,  Pennsylvania,  is  my  attorney." 

The  record  of  the  domestic  attachment,  and  the  proceedings  there- 
on, were  also  given  in  evidence.  The  oath  administered"  to  the 
plaintiff  in  the  attachment,  and  reduced  to  writing  by  the  defendant 
in  this  case  before  granting  it,  was  the  only  thing  objected  to  on  the 
trial  of  this  case  as  being  irregular.  On  the  insufficiency  of  it  the 
plaintiff  maintained  this  action.  The  oath,  as  reduced  to  writing, 
was  in  the  following  words  : 

"  Edward  Pearce,  yeoman,  upon  his  solemn  oath  doth  declare  that 
Moses  Jewel  and  Jonathan  Jewel  of  said  county,  yeomen,  are  indebt- 
ed to  him  in  a  sum  not  exceeding  100  dollars,  and  that  they  have 
absconded  from  the  county,  or  do  evade  civil  process,  with  design  to 
defraud  their  creditors,  as  is  believed  ;  and  that  they  have  not  left  a 
clear  fee  simple  estate  in  land  and  tenements  within  this  state  suffi- 
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cient  to  pay  their  debts  as  far  as  the  said  Edward  Pearce  knows  or 
believes. 

"  Signed — EDWARD  PEARCE. 
"Sworn  and  subscribed  October  22,  1831. 

"JOHN  W.HOWE." 

Two  questions  were  raised.  First,  whether  any  cause  of  action 
was  contained  in  the  notice :  and  second,  whether  or  not  the  oath, 
made  by  the  plaintiff  in  the  domestic  attachment,  before  granting  it, 
was  defective  in  not  stating  that  the  defendants  therein  named  had 
absconded  for  the  space  of  six  days.  On  both  of  these  questions  the 
court  below  charged  the  jury  in  favour  of  the  defendant,  to  which 
the  counsel  for  the  plaintiff'  excepted,  and  have  assigned  the  same  for 
error. 

Galbraith,  for  plaintiff  in  error. 

The  fifteenth  section  of  the  act  of  1807  makes  no  alteration  in  the 
act  of  1752,  except  in  extending  the  jurisdiction  and  enlarging  the 
penalty.  The  latter  act  is,  in  all  other  respects,  in  full  force.  The  no- 
tice sets  out  the  section  of  the  act  of  1752,  for  the  violation  of  which 
the  suit  was  brought,  and  warns  the  defendant  that  the  attachment 
was  issued  contrary  to  the  provisions  of  that  section.  The  notice 
was,  therefore,  sufficiently  specific.  It  is  not  necessary  to  specify  the 
precise  manner  in  which  the  act  was  violated.  The  only  portion  of 
which  it  is  requisite  to  give  notice,  is  the  oath  which  the  act  pre- 
scribes to  be  taken.  It  was  not  requisite  that  we  should  set  out  the 
particular  defects  in  the  oath.  The  justice  could  labour  under  no 
mistake  as  to  our  cause  of  action.  It  was  a  substantial  notice,  and 
was  in  ample  compliance  with  the  act.  Miller  v.  Smith,  12  Serg. 
fy  Rawle  145 ;  Coates  v.  Wallace,  17  Serg.  fy  Rawle  75.  If  the  act 
of  1807  extend  to  justices  of  the  peace,  still  the  oath  was  not  suffi- 
cient. But  we  maintain  that  the  provisions  of  the  act  of  1752  are 
still  in  force,  and  must  be  complied  with.  The  oath,  however,  is 
defective  under  any  act  of  assembly  both  in  terms  and  meaning. 

Thompson  and  Pearson,  for  defendants  in  error. 

The  notice  is  defective  in  not  referring  to  the  oath,  and  in  not  spe- 
cifying what  provision  of  the  act  was  violated.  Little  v.  Toland,  6 
Binn.  87 ;  Mitchell  v.  Cowgill,  4  Binn.  20 ;  Jones  v.  Hughes  et  al., 
5  Serg.  fy  Rawle  299.  In  each  of  the  cases  referred  to  on  the  other 
side,  the  notice  was  quite  specific.  In  proceedings  of  this  nature 
against  justices  of  the  peace,  it  is  sound  policy  that  the  courts  should 
hold  the  party,  bringing  suit,  strictly  to  the  law. 

The  act  of  1807  creates  a  new  system;  and  in  the  fifteenth  section 
embraces  justices.  In  this  case  the  declaration  was  a  copy  of  the 
notice.  The  point  on  which  the  plaintiff  rested  his  cause  was  not 
set  out  either  in  the  declaration  or  the  notice,  but  for  the  first  time 
in  the  concluding  argument  to  the  court  and  jury.  The  affidavit 
was  in  compliance  with  the  act  of  1807.  But  suppose  it  was  not,  it 
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is  a  matter  of  indifference,  as  the  notice  refers  to  the  act  of  1752  as 
the  one  whose  provisions  were  violated.  By  the  act  of  1809,  the 
proviso  to  the  first  section  of  the  act  of  1807  is  repealed.  All  the 
other  provisions  of  the  act  of  1752  must  be  complied  with,  except 
that  relating  to  the  oath.  If  the  notice  did  not  refer  to  the  right  act 
of  assembly,  we  were  not  bound  to  regard  it. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — As  to  the  first  question.   The  act  of  the  2 1st  of  March 
1772,  which  prohibits  the  bringing  of  a  suit  against  a  justice  of  the 
peace  for  any  thing  done  by  him  in  the  execution  of  his  office,  until 
notice  in  writing  of  such  intended  suit  shall  have  been  delivered  to 
liim  or  left  at  his  usual  place  of  abode  by  the  party,  his  attorney  or 
ttgent,  thirty  days  before  suing  out  of  the  writ,  requires  that  "in  the 
notice  shall  be  clearly  and  explicitly  contained  the  cause  of  action 
which  the  said  party  hath,  or  claimed  to  have  against  such  justice 
of  the  peace."    Hence  it  is  evident  that  the  cause  of  action,  whatever 
it  may  be,  must  be  clearly  and  explicitly  set  out  in  the  notice;  or 
otherwise  it  is  not  such  as  the  act  of  assembly  expressly  requires.    It 
is  manifest  from  all  the  provisions  contained  in  the  act  that  it  was 
intended  for  the  protection  of  justices  of  the  peace  in  the  execution 
of  their  offices,  and  ought  therefore  to  be  liberally  construed  with  a 
view  to  promote  that  end.     Mitchell  v.  Cowgill,  4  Binn.  24.     But 
it  seems  to  me,  that  upon  no  construction  of  it  can  the  notice  in  this 
case  be  held  sufficient,  because  it  contains  no  cause  of  action  what- 
ever.    It  is  not  even  possible  from  its  terms  to  conjecture  what  par- 
ticular act  it  was  that  the  defendant  had  wished  done,  or  omitted  to 
do,  in  granting  the  attachment,  that  the  plaintiff  intended  to  make  the 
gravamen  of  his  suit.     In  the  first  part  of  his  notice  the  plaintiff  says, 
"  The  cause  of  action  which  I  claim  against  you,  is  as  follows.     On 
the  22d  day  of  October  instant,  you,  as  justice  of  the  peace  for  said 
county,  issued  a  domestic  attachment  at  the  instance  of  Edward 
Pearce  against  me,  illegally  and  contrary  to  the  provisions,  rules,  regu- 
lations and  restrictions  of  the  acts  of  general  assembly  of  Pennsylvania, 
in  such  cases  made  and  provided."     And  then,  after  reciting  the 
greater  part  of  the  first  section  of  the  act  of  1752,  he  in  conclusion  of 
his  notice  again  repeats,  "  my  cause  of  action  therefore  against  you 
is,  that  the  aforesaid  attachment  was  issued  by  you  as  a  justice  of 
the  peace  against  me,  contrary  to  the  spirit  and  intent  of  said  acts  of 
assembly." 

These  are  the  only  allegations  contained  in  the  notice  which  pur- 
port to  state  or  specify  in  any  way  what  the  cause  of  action  is.  They 
are  nothing  more  than  that  the  plaintiff's  cause  of  action  against  the 
defendant  is  for  having  granted  the  writ  of  domestic  attachment 
against  him  contrary  to  the  spirit  and  intent  of  the  act  of  assembly. 
And  after  reading  this  notice,  the  mind,  instead  of  being  satisfied,  has 
the  question  necessarily  forced  upon  it — to  which  it  is  utterly  impos- 
sible to  find  an  answer  in  the  notice — In  what  particular  was  the 
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attachment  granted  contrary  to  the  acts  of  assembly  1  Surely  the 
notice  ought  to  have  been  such  as  would  have  prevented  the  question 
from  arising.  But  as  it  is,  it  is  no  better  than  if  the  plaintiff  had  said 
in  it,  without  more,  "Unless  you  tender  me  sufficient  amends,  I  will 
sue  you  after  thirty  days  for  granting  a  domestic  attachment  against 
me,  at  the  suit  of  Edward  Pearce,  contrary  to  the  acts  of  assembly." 
It  was  contended  that  the  recital  of  the  first  section  of  the  act  of 
1752  supplied  what  was  wanting  to  make  the  notice  perfect,  but.  I 
am  not  satisfied  that  this  was  not  rather  calculated  to  mislead  than 
to  inform  the  defendant  correctly;  for  it  will  appear  presently  that 
so  far  as  that  section  of  the  act  of  1752  declares  and  points  out  the 
case  and  conditions  in  which  a  domestic  attachment  may  be  granted, 
it  has  been  altered  and  repealed  by  the  act  of  1807.  The  no- 
tice, according  to  the  very  terms  of  the  act  itself,  and  1  do  not  know 
that  more  forcible  or  less  ambiguous  could  have  been  used,  "  ought 
clearly  and  explicitly  to  set  forth  the  cause  of  action,"  that  the  jus- 
tice may  be  fully  apprised  of  the  particular  ground  of  the  complaint, 
and  consult  with  his  counsel  or  friends  so  as  to  satisfy  himself  and 
know  whether  he,  by  his  conduct,  has  done  an  injury  to  the  plaintiff 
for  which  he  is  bound  to  tender  amends.  We  think,  therefore,  that 
the  court  below  were  clearly  right  in  holding  the  notice  to  be  insuf- 
ficient. 

The  second  question.  Although  nothing  appears  either  in  the  no- 
tice or  the  declaration  to  bring  it  up  distinctly  in  this  cause,  yet  it 
was  raised  by  the  counsel  for  the  plaintiff  in  the  argument  of  the 
cause  before  the  court  and  jury.  He  contended  there,  and  has  done 
the  same  here,  that  because  it  did  not  appear  from  the  face  of  the 
oath  made  by  the  plaintiff  in  the  attachment  before  the  defendant 
as  a  justice  of  the  peace,  previously  to  the  latter  granting  the  writ, 
that  the  plaintiff  had  absconded  from  the  place  of  his  usual  abode  for 
the  space  of  six  days;  that  the  plaintiff  was  therefore  not  the  proper 
subject  of  such  a  writ,  and  that  the  defendant  violated  the  act  of  as- 
sembly in  this  particular  by  granting  the  attachment,  and  thereby 
became  liable  to  pay  the  penalty  of  100  dollars.  The  decision  of  the 
question  might  be  pretermitted  after  having  decided  the  first  in  favour 
of  the  defendant;  but  as  it  has  been  argued,  and  the  court  below 
seemed  to  think  it  one  of  some  difficulty,  it  may  be  proper  to  express 
our  opinion  upon  it  also. 

By  the  first  section  of  the  act  of  the  22d  of  August  1752  it  is  en- 
acted, as  alleged  by  the  plaintiff's  counsel,  that  before  granting  the 
attachment  the  person  requesting  the  same,  or  some  other  sensible 
person  for  him,  shall,  upon  oath  or  affirmation,  declare,  that  the  de- 
fendant in  such  attachment  is  indebted ;  and  that  the  defendant  is 
and  has  been  absconded  from  the  place  of  his  usual  abode  for  the 
space  of  six  days.  But  then  by  the  first  section  of  the  act  of  the  4th 
of  December  1807  it  is  enacted  that  "  it  shall,  and  may  be  lawful,  for 
the  respective  courts  of  common  pleas,  on  the  oath  or  affirmation  of 
any  creditor,  or  any  other  credible  person  for  him,  of  the  truth  of  his 
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debt,  and  that  his  debtor  or  debtors  had  absconded  or  departed  from 
the  place  of  his  or  their  usual  abode  in  this  state,  or  remained  absent 
from  the  state,  or  have  confined  him  or  themselves  in  his  or  their  own 
house  or  houses,  or  concealed  him  or  themselves  elsewhere,  with  de- 
sign, as  is  believed,  to  defraud  his  or  their  creditors,  and  that  the  said 
debtor  has  not  left  a  clear  real  estate  in  fee  simple,  within  the  state, 
sufficient  to  pay  his  debts,  so  far  as  such  deponent  knows  or  believes, 
to  issue  writs  of  attachment  against  all  the  lands,  tenements,  goods 
and  chattels  of  such  person  or  persons  so  absconding,  absenting,  con- 
fining or  concealing  him  or  themselves."  And  again,  by  the  fifteenth 
section  of  this  same  act,  it  is  further  enacted,  "that  the  jurisdiction 
of  the  justices  of  the  peace  and  aldermen  shall  be,  and  the  same  is 
hereby  extended  to  all  cases  of  attachment  authorized  by  this  act 
where  the  debt  or  demand  of  the  plaintiff  does  not  exceed  100  dol- 
lars." Now  what  are  the  cases  of  attachment  authorized  by  this 
act  1  They  are  clearly  those  specified  in  the  first  section  of  it,  which 
has  been  repeated.  First,  where  the  debtor  has  absconded  or  depart- 
ed from  the  place  of  his  usual  abode  in  the  state,  with  a  design,  as  is 
believed,  to  avoid  his  creditors  :  second,  where  he  has  remained  ab- 
sent from  the  state  with  a  like  design  :  third,  where  he  has  confined 
himself  in  his  own  house  with  a  like  design  :  fourth,  where  he  has 
concealed  himself  elsewhere  with  a  similar  design.  Now  here  are 
four  cases  provided  for  by  the  act  of  1807  in  which  domestic  attach- 
ments may  be  sued  out,  and  the  jurisdiction  of  justices  of  the  peace  is 
expressly  extended  to  them.  By  the  act  of  1752  one  case  alone  is 
provided  for  in  which  a  writ  of  domestic  attachment  may  be  granted, 
and  that  case  is  altered  by  the  act  of  1807,  by  leaving  out  the  words 
"for  the  space  of  six  days,"  so  that,  in  no  case  is  it  necessary,  since 
the  act  of  1807,  that  a  debtor  should  have  absconded  for  the  space  of 
six  days  from  his  place  of  usual  abode  with  a  design  to  defraud  his 
creditors,  in  order  to  authorise  the  granting  of  a  domestic  attachment 
against  him.  The  title  of  the  act  of  1807  indicated  the  intention  of 
the  legislature  to  make  the  alterations,  as  well  as  the  body  of  it. 
The  title  of  it  is  "  an  act  to  alter  and  amend  the  several  laws  of  this 
commonwealth  relative  to  domestic  attachment,"  and  the  twentieth 
section  of  it  expressly  declares,  "so  much  of  any  act  of  assembly  as 
is  thereby  altered  and  supplied,  to  be  thereby  repealed."  This  con- 
struction is  likewise  fortified  by  the  provision  of  the  act  of  the  4th  of 
April  1809,  entitled  "an  act  supplementary  to  the  act  of  1807." 
The  legislature  thinking,  inasmuch  as  no  express  authority  was 
given  by  the  act  of  1807  to  justices  of  the  peace  to  administer  the 
oath  required  by  the  first  section  of  that  act,  before  granting  the  at- 
tachment, that  there  might  be  some  difficulty  or  doubt  in  regard  to 
it,  or  possibly  knowing  that  some  had  previously  occurred,  and  there- 
fore to  remove  any  thing  of  the  kind  in  future,  passed  the  act  of 
1809,  by  which  it  is  declared,  that  the  oath  required  by  the  first 
section  of  the  said  act  of  1807  shall  be  administered  either  by  the 
prothonolary  of  the  court,  or  before  a'justice  of  the  peace,  as  the  case 
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may  require :  thus  plainly  declaring  where  the  writ  of  domestic  at- 
tachment is  to  be  made  out  by  the  prothonotary  of  the  court,  he 
shall  administer  the  oath ;  but  where  it  is  required  to  be  granted  by 
a  justice  of  the  peace,  then  he  shall  administer  the  oath  prescribed 
by  the  first  section  of  the  act  of  1807.  Hence  the  oath  prescribed 
by  the  act  of  1752  has  not,  since  the  passage  of  the  act  of  1807, 
been  authorized  to  be  administered  in  any  case;  and  therefore  the 
exception  taken  by  the  counsel  of  the  plaintiff  on  the  trial  of  the 
cause  in  the  court  below,  to  the  oath  administered  by  the  defendant, 
before  granting  the  attachment  against  the  plaintiff,  was  most  clearly 
not  sustained.  The  court  below  therefore  decided  the  second  ques- 
tion rightly  against  the  plaintiff. 

I  do  not  however  wish  to  be  understood  as  deciding  that  the  oath 
brought  in  question  in  this  case  is  free  from  exception,  because  I 
think  otherwise.  The  averment  contained  in  it  is,  "  that  they  have 
absconded  from  the  county,  or  do  evade  civil  process,  with  design,  &c." 
That  is,  they  have  done  one  of  two  things,  but  it  is  not  certain  which. 
If  their  place  of  usual  abode  had  been  within  the  county,  upon  that 
being  shown  to  be  the  fact,  possibly  it  might  have  aided,  and  made 
the  oath  sufficient  to  have  brought  the  defendants  in  the  attach- 
ment within  the  first  case  provided  for  by  the  act  of  1807,  had  not 
the  subsequent  alternative  averment  been  superadded.  I  think  the 
oath  or  affirmation  ought  to  show  particularly  in  which  of  the  cases 
provided  for  by  the  act  of  1807  it  is  that  the  defendant  has  put  him- 
self. Besides  there  is  also  another  objection  to  the  latter  averment  in 
the  alternative.  It  does  not  conform  to  the  terms  used  in  the  act  in 
designating  any  of  the  cases  in  which  attachments  may  be  sued  out. 
It  may  be  said,  to  be  sure,  that  the  debtor  who  conceals  himself  in 
his  own  house  or  elsewhere  to  defraud  his  creditors,  being  a  case  ex- 
pressly provided  for  by  the  act,,  does  thereby  evade  civil  process  if 
any  be  sued  out  against  him.  But  suppose  he  appear  openly  and 
publicly,  but  by  force  repel  every  attempt  made  to  serve  civil  process 
upon  him;  in  doing  so,  may  it  not  be  said  with  the  same  propriety, 
that  he  evades  civil  process1?  Indeed  I  am  rather  inclined  too  to 
think,  that  the  first  averment  is  fatally  defective  in  not  stating  that 
"  they  had  absconded  from  the  place  of  their  usual  abode,  &c."  instead 
of  "county"  From  the  oath  it  cannot  well  be  inferred  or  collected, 
ihat  they  had  ever  had  a  place  of  abode  within  the  county.  Their 
place  of  residence  or  usual  abode  may  have  been  in  another  county, 
and  if  so,  it  would  be  difficult,  I  apprehend,  to  support  the  attach- 
ment. I  would  advise  the  words  of  the  act  to  be  adhered  to  in  all 
cases,  in  order  to  avoid  error,  and  possibly  something  still  worse  upon 
some  occasions. 

Judgment  affirmed. 
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Parol  evidence  may  be  admitted  to  prove  a  consideration  other  or  greater 
than  that  expressed  in  the  deed,  to  rebut  the  presumption  of  fraud  arising  from 
the  inadequacy  of  such  expressed  consideration. 

Whether  the  circumstances,  of  a  deed  expressing  a  consideration,  when  none 
in  fact  was  paid,  and  of  no  security  for  the  property  being  placed  on  record, 
were  sufficient  grounds  for  inferring  a  fraudulent  intent  in  the  grantor,  was 
properly  not  decided  by  the  court  below  as  matter  of  law,  but  left  to  the  jury  as 
a  question  of  fact. 

Where  the  plaintiff  had  shown  a  title  which  would  have  entitled  him  to  a 
verdict,  unless  that  of  the  defendant  were  better,  it  was  error  in  the  court  below 
to  instruct  the  jury  that  they  were  not  called  upon  to  decide  the  validity  of  the 
defendant's  title,  but  that  of  the  plaintiff  alone. 

It  was  also  error  to  instruct  the  jury  that  the  plaintiff's  title  would  not  ena- 
ble him  to  recover  on  the  ground  of  fraud  in  a  prior  conveyance  from  one  de- 
fendant to  the  other. 

Where  the  plaintiff,  from  the  face  of  his  deed,  appeared  to  be  a  purchaser  for 
a  valuable  consideration,  and  if  that  consideration  was  impeached  on  the  trial, 
whether  a  valuable  consideration  was  given  or  not,  became  a  question  of  fact 
for  the  jury  to  decide. 

ERROR  to  the  common  pleas  of  Alleghany  county. 

This  was  an  ejectment  for  a  tract  of  fifty-one  acres  of  land,  brought 
by  Samuel  Jack  against  John  Dougherty  and  James  Dougherty. 
John  Dougherty,  one  of  the  defendants,  was  admitted  to  have  been 
originally  the  legal  owner  of  the  land  in  dispute.  On  the  29th  of 
October  1829  John  Dougherty  entered  into  an  article  of  agreement 
with  Samuel  Wilson  for  the  sale  of  the  land,  in  consideration  of 
Wilson  assigning  or  transferring  to  him  all  the  money  and  property 
coming  to  the  said  Wilson  from  a  certain  James  Shields,  on  a  sale 
made  by  Wilson  to  Shields,  of  a  lot  of  ground  in  Pittsburgh.  On 
the  llth  of  January  1830  a  deed  for  the  land  in  controversy  was 
executed  by  John  Dougherty  to  Samuel  Jack,  which  was  recorded 
on  the  13th  of  the  same  month.  This  deed  refers  to  the  articles  of 
agreement  between  John  Dougherty  and  Wilson  ;  recites  that  "  the 
said  Dougherty  hath  received  from  the  said  Wilson  the  full  consider- 
ation to  be  paid  as  stated  in  said  articles;  and  said  Wilson,  for  a 
valuable  consideration,  and  with  the  knowledge  of  said  Dougherty, 
hath  assigned  and  transferred  to  Samuel  Jack  all  the  interest  of  him 
the  said  Wilson  in  said  articles;"  and  mentions  "the  premises  and 
the  sum  of  one  dollar"  paid  in  hand  by  Jack,  as  the  consideration. 

The  defendants  contended  that  Wilson  had  no  interest  in  the  land, 
on  the  llth  of  January  1830,  when  the  above  deed  to  Jack  was  exe- 
cuted, inasmuch  as  the  agreement  between  Shields  and  Wilson  had 
been  cancelled,  and  the  agreement  between  Wilson  and  John 
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Dougherty  had  therefore  become  a  nullity ;  and  that  the  deed  from 
John  Dougherty  to  Jack  had  been  obtained  under  circumstances  of 
fraud  and  oppression ;  and  relied  upon  a  deed  from  John  Dougherty 
to  his  brother  James,  executed  and  recorded  on  the  7th  of  January 
1830,  the  consideration  of  which  was  450  dollars.  In  January 
1830  Jack  called  on  Shields  to  inquire  about  the  agreement  between 
Shields  and  Wilson,  when  he  was  informed  by  Shields  that  said 
agreement  had  been  cancelled,  by  consent,  some  time  in  November 
1829.  John  Dougherty  was  in  company  with  Jack.  Dougherty 
had  never  before  asked  Shields  about  said  agreement.  Shields  then 
understood  from  them  that  Jack  had  been  getting  some  land  from 
John  Dougherty.  Wilson  said  to  Shields,  that  he  (Wilson)  was  able 
to  make  John  Dougherty  safe,  although  the  agreement  between 
Wilson  and  Shields  was  cancelled.  In  1829  John  Dougherty  and 
Wilson  were  in  partnership  in  making  turnpike.  James  Dougherty 
had  been  living  on  the  land  from  the  1st  of  April  1829,  having  ori- 
ginally entered  under  a  lease  from  John,  dated  the  6th  of  January 
1829.  James  had  no  property  when  he  went  to  live  on  the  land. 
His  friends  had  assisted  him  to  come  from  Ireland.  He  was  aware 
that  in  the  fall  of  1829  Wilson  was  at  his  house  to  see  about  the 
land.  John  had  been  living  with  James  for  two  and  a  half  years. 
John  was  a  single  man,  and  worked  in  the  neighbourhood  and  on 
the  place  in  dispute.  For  working  on  the  place  it  was  understood 
he  was  paid  by  James.  On  the  9th  of  January  1830  John  Dough- 
erty was  confined  in  the  jail  of  Westmoreland  county  on  an  execu- 
tion against  him,  of  that  date,  for  33  dollars  in  favour  of  Jack. 
Wilson  was  deputed  by  the  constable  to  serve  the  writ.  Dougherty 
was  released  on  the  llth  of  January  1830  by  Jack  from  prison. 
Wilson,  when  about  taking  Dougherty  on  the  execution,  was  heard 
to  say  he  would  compel  Dougherty  to  make  a  deed  for  the  land. 
Jack  was  not  present  when  this  expression  was  made.  John  Dough- 
erty and  Wilson  were  in  partnership,  as  before  stated,  and  Jack  had 
.made  advances  to  the  hands  who  worked  for  Wilson.  Dougherty, 
at  the  time  of  his  arrest,  had  gone  to  see  Jack  and  Wilson  about  the 
land. 

John  Y.  Barclay,  Esq.  testified  that  the  deed  and  assignment  from 
John  Dougherty  to  Jack  were  drawn  in  his  office,  at  Greensburgh, 
on  the  llth  of  January  1830,  and  that  he  knew  nothing  of  Dough- 
erty having  been  in  jail.  Wilson,  Jack  arid  Dougherty  came  to  his 
office  together.  The  article  and  assignment,  and  also  the  deed,  were 
fully  read  and  explained  to  Dougherty.  The  transaction  was  talked 
of,  and  Dougherty  was  satisfied  with  the  arrangement,  but  was  at 
first  unwilling  to  make  the  deed.  He  was  then  told  by  the  witness 
that  the  assignment  would  be  of  no  use  unless  the  deed  was  execut- 
ed. Some  conversation  took  place  as  to  the  right  that  Wilson  had 
to  compel  Dougherty  to  make  the  deed.  Something  was  said  in 
relation  to  the  article  between  Shields  and  Wilson.  The  witness 
then  stated  a  deed  should  be  made,  and  fully  explained  the  reason 
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why  Jack  could  not  compel  Dougherty  to  make  a  deed.  Dougherty 
always  professed  to  be  willing  to  secure  the  land  to  Jack,  and  finally 
agreed  to  execute  the  deed.  Not  a  word  was  said  in  witness's  office, 
about  Dougherty's  deed  to  his  brother  James.  Dougherty  and  Wilson 
said  they  wished  to  secure  Jack  by  giving  him  the  land,  and  left  it 
to  the  witness  to  secure  it  in  such  a  way  as  to  make  it  binding. 
They  valued  the  property  at  450  dollars. 

The  plaintiff  then  asked  the  witness,  "Did  they  tell  you  any 
money  had  been  paid  *?"  This  question,  upon  objection,  was  over- 
ruled by  the  court  below,  to  which  exception  was  taken. 

The  plaintiff  then  proposed  to  prove  by  the  witness,  that  the  par- 
ties came  into  his  office  to  have  the  papers  executed  ;  that  they  told 
him  Wilson  and  Dougherty  had  been  partners  in  turnpiking,  a  fact 
which  he  knew  before ;  that  they  told  him  they  were  indebted  to 
Samuel  Jack  in  the  sum  of  550  dollars.  The  evidence  thus  offered 
was  objected  to  by  the  defendant's  counsel.  The  objection  was  sus- 
tained :  to  which  the  plaintiff's  counsel  excepted. 

The  counsel  for  the  defendant  requested  the  opinion  of  the  court 
below  upon  the  following  points : 

1.  The  title  produced  by  the  plaintiff  will  not  enable  him  to  re- 
cover upon  the  ground  that  the  conveyance  by  John  Dougherty  to 
James  Dougherty  was  fraudulent.    On  this  point  the  court  instruct- 
ed the  jury  as  was  requested. 

2.  The  conveyance  last  mentioned  was  voluntary,  and  cannot  be 
set  aside  by  the  plaintiff  under  the  statute  of  27  Elizabeth.    If  it  was 
voluntary,  still  the  plaintiff  is  not  a  purchaser  for  a  valuable  consi- 
deration.    He  cannot  therefore  impeach  it  in  this  case.     On  this 
point  the  court  instructed  the  jury  as  requested  by  the  defendant's 
counsel. 

Amongst  other  points  submitted  by  the  plaintiffs  counsel  to  the 
court  below  were  the  following: 

4.  That  the  deed  from  John  Dougherty  expressing  a  consideration 
paid,  when  none  in  fact  was  paid  and  no  security  for  the  property 
placed  on  record,  is  fraudulent  and  void  as  to  the  creditors  of  John 
Dougherty ;  on  which  point  the  court  refused  to  charge  the  jury,  as 
requested,  as  matter  of  law,  but  instructed  them  that  the  facts  set 
forth  on  this  point  were  circumstances  from  which  the  jury  might 
infer  a  fraudulent  intent,  if  in  their  opinion  the  facts  warranted  such 
inference. 

5.  That  if  the  jury  believe  that  John  Dougherty  was  indebted  at 
the  time  of  the  execution  of  the  deed,  or  made  the  deed  with  a  view 
to  future  indebtedness,  the  deed  is  fraudulent  and  void.     On  this 
point  the  court  instructed  the  jury,  that  making  the  deed,  under  the 
circumstance  of  no  consideration  being  passed  at  the  time,  would  be 
fraudulent;  and  further  instructed  the  jury,  that  they  were  not  called 
upon  to  decide  the  validity  of  the  defendant's  title,  the  only  ques- 
tion being  how  far  the  plaintiff  had  made  out  his  own. 

Assignment  of  errors. 
in. — u 
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1.  The  court  erred  in  overruling  the  testimony  embraced  in  the 
first  and  second  bills  of  exception. 

2.  The  court  erred  in  their  answer  to  the  fourth  point  made  by 
the  plaintiff's  counsel. 

3.  In  their  answer  to  the  fifth  point  made  by  the  plaintiff's  coun- 
sel. 

4.  In  their  answer  to  the  first  point  made  by  the  defendant's  coun- 
sel. 

5.  In  their  answer  to  the  second  point  made  by  the  defendant's 
counsel. 

Fetterman,  for  plaintiff  in  error. 

John  Dougherty  and  Wilson,  while  partners  in  making  turnpike, 
became  indebted  to  Jack  to  the  amount  of  400  or  450  dollars.  We 
offeied  to  show  that  this  was  the  real  amount  of  the  consideration  of 
the  deed  from  Dougherty  to  Jack  :  but  the  court  refused  to  admit 
evidence  that  the  consideration  exceeded  1  dollar,  the  sum  mentioned 
in  the  deed.  If  we  had  been  permitted  to  prove  the  consideration, 
we  would  have  shown  that  the  deed  from  John  Dougherty  to  his 
brother  was  entirely  fraudulent.  His  brother  was  poor,  and  had  no 
property.  Mr  Barclay,  the  witness,  would  have  proved  the  fact  of 
Wilson  and  Dougherty's  indebtedness  to  Jack.  A  party  is  at  liberty 
to  prove  what  took  place  at  the  time  the  instrument  was  executed. 
White  v.  Weeks,  1  Perms.  Rep.  486;  Marghy  v.  Hauer,  7  Johns.  Rep. 
341.  Evidence  is  admissible  to  show  that  the  consideration  was 
greater  or  less  than  the  one  expressed.  Garrett  v.  Stuart,  1  M'Cord 
516.  Either  party  may  aver  a  consideration  different  from  that  in 
the  deed,  but  not  to  prejudice  a  bonafide  purchaser.  Duvall  v.  Bibb, 
4  Hen.  $•  Mwnf.  113 ;  Harvey  v.  Alexander,  1  Randolph  219  ;  JVor- 
ris's  Peake  188,  and  the  cases  there  collected.  Mackey  v.  Brown- 
field,  13  Serg.  fy  Rawle  239.  The  court  has  equity  powers.  Iddings 
v.  Iddings,  7  Serg.  fy  Rawle  111.  The  case,  indicated  in  the  second 
error  assigned,  was  that  of  one  brother  selling  to  another,  where 
the  vendee  was  worth  nothing  and  the  vendor  was  embarrassed. 
The  answer  of  the  court  below  to  the  fifth  point  suggested  by  the 
plaintiff,  was  erroneous.  The  jury  ought  to  have  been  permitted  to 
try  both  titles.  The  charge,  however,  required  the  jury  to  consider 
the  plaintiffs  title  alone.  The  instructions  given  to  the  jury  on  the 
first  point  made  by  defendant's  counsel,  and  the  fifth  point  submitted 
by  the  counsel  of  the  plaintiff,  are  contradictory  and  inconsistent. 

Forward,  for  defendants  in  error, 

Contended,  that  as  the  agreement  between  Shields  and  Wilson 
was  cancelled,  the  agreement  between  Wilson  and  Dougherty  be- 
came a  nullity,  &c.  Where  a  consideration  is  mentioned  in  a  deed, 
no  other  can  be  shown,  unless  the  deed  refers  to  other  considerations. 
Hildreth  v.  Sands,  2  Johns.  Ch.  Ca.  43. 
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A.  W.  Foster,  in  reply. 

A  good  and  valuable  consideration  passed  from  Samuel  Wilson  to 
John  Dougherty  for  said  land,  and  although  the  article  between 
Shields  and  Wilson  was  rescinded  (and  which  could  have  been  en- 
forced by  John  Dougherty,  if  he  had  given  notice  to  Shields  of  his 
interest  in  it),  yet  the  article  between  Samuel  Wilson  and  John 
Dougherty  was  not  rescinded,  but  continued  by  their  express  consent, 
as  evidenced  by  Dougherty  receiving  payments  on  account  thereof. 
It  was  merely  constituting  Wilson  paymaster  to  John  Dougherty, 
instead  of  Shields,  by  the  consent  of  Dougherty.  The  amount  thus 
paid,  and  his  proportion  of  the  money  due  S.  Jack,  which  was  satis- 
fied by  Wilson's  conveyance  to  Jack,  would  pay  him  the  full  amount 
due  him  by  Dougherty  :  therefore  an  equitable  interest  in  said  land 
was  vested  and  continued  in  Wilson,  which  he  could  and  did  assign 
to  Jack,  the  consideration  for  which  assignment  it  was  competent 
for  the  plaintiff  to  prove,  and  which  was  actually  proved  by  different 
witnesses.  The  article  of  John  Dougherty  to  Wilson  was  paramount 
to  the  deed  to  his  brother  James,  independent  of  the  statute  of  27 
Elizabeth.  The  deed  from  Wilson  to  Jack  does  not  confine  the  con- 
sideration to  "one  dollar"  but  to  the  "assignment  of  the  article 
by  Wilson  to  Jack,"  for  which  Wilson  had  given  a  valuable  con- 
sideration to  John  Dougherty,  and  Samuel  Jack  also  to  Wilson. 
This  constituted  a  deed  for  a  good  and  valuable  consideration,  as  if 
paid  for  in  sheckels  of  silver.  The  court  therefore  erred  in  refusing 
all  the  testimony  offered  of  the  consideration  of  the  assignment  to 
Samuel  Jack  ;  and  although  the  court  were  right  in  deciding  the 
mere  omission  to  have  the  purchase  money  from  James  Dough- 
erty secured  by  matter  of  record,  not  to  be  fraud  in  law,  but  mat- 
ter of  fact  for  the  jury  to  decide,  yet  the  court  erred  in  point  of 
law  in  withdrawing  the  case  from  the  jury,  and  deciding  as  matter 
of  law,  that  the  defendant's  title,  even  if  the  deed  to  James  Dough- 
erty was  fraudulent,  could  not  be  affected  by  the  plaintiffs  claim; 
and  also  deciding  as  matter  of  law  that  the  defendant's  deed  was 
not  voluntary  nor  void  by  the  statute  of  27  Elizabeth,  all  which  de- 
pended on  facts  which  ought  to  have  been  submitted  to  the  jury. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  embraces  two  bills  of  ex- 
ception taken  to  the  opinion  of  the  court  below,  rejecting  evidence 
offered  by  the  plaintiff  in  error  to  prove  a  much  larger  money  consi- 
deration than  that  inserted  in  his  deed  of  conveyance  from  John 
Dougherty,  one  of  the  defendants,  in  order  to  relieve  it  from  the  im- 
putation of  having  been  obtained  by  fraud  from  Dougherty.  This 
evidence  consisted  of  the  declarations  and  admissions  of  the  parties 
made  at  the  time  of  the  execution  of  the  deed  by  Dougherty  to  the 
plaintiff;  which  were  offered  to  be  proved  by  the  scrivener  who  drew 
the  deed,  and  was  present  at  the  execution  of  it.  It  appears  to  me 
that  they  were  part  of  the  res  gesta^  and  according  to  the  settled  rule 
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in  this  respect  ought  to  have  been  admitted  in  evidence.  But  it  is 
objected  that  the  evidence  was  not  competent  or  admissible,  because 
it  tended  to  show  that  the  consideration  for  making  the  deed  was 
different  from,  and  inconsistent  with,  that  expressed  in  it.  The  first 
authority  that  occurs  to  me  now  which  seems  to  sustain  the  objec- 
tion, is  the  case  of  Clarkson  v.  Hanway,  2  P.  Wms  203,  where  the 
master  of  the  rolls  held  that  a  different  consideration  from  that  ex- 
pressed in  the  deed  could  not  be  averred  and  proved ;  because,  as  he 
thought,  it  would  be  liable  to  the  danger  of  perjury,  which  the  statute 
intended  to  guard  against.  And  Lord  Hardwicke  afterwards,  in 
Peacock  v.  Monk,  1  Ves.  128,  says,  "where  any  consideration  is 
mentioned,  as  of  love  and  affection  only,  if  it  is  not  also  and  for  other 
considerations,  you  cannot  enter  into  the  proof  of  any  other ;  the  rea- 
son is  because  it  would  be  contrary  to  the  deed :  for  where  the  deed 
says  it  is  in  consideration  of  a  particular  thing,  that  imports  the  whole 
consideration  and  is  negative  to  any  other."  And  again,  in  Watt  v. 
Grove,  Lord  Redesdale  held  that  an  impeached  deed  could  not  be 
supported  by  evidence  of  considerations  different  from  those  expressed 
in  it;  which  possibly  was  going  siiil  further  than  Sir  Joseph  Jekyll 
or  Lord  Hardwicke  intended.  It  also  appears  that  some  of  the  late 
English  text  writers  upon  these  authorities,  seem  to  think  it  the  set- 
tled rule  now  in  England,  that  although  a  deed  may  in  equity  be 
impeached  by  averments  negativing  the  consideration  therein  ex- 
pressed, yet  it  cannot  be  supported  by  evidence  of  considerations  dif- 
ferent from  those  alleged  in  it.  2  Hovenden  on  Frauds  103. 

This  rule  also  seems  to  have  been  adopted  in  New  York.  Schem- 
erhorn  v.  Vanderheyden,  1  Johns.  Rep.  139;  Homes  v.  Barker,  3 
Johns.  Rep.  509,  510;  Margley  v.  Hauer,  7  Johns.  Rep.  342;  Hil- 
dreth  v.  Sands,  2  Johns.  Cha.  Rep.  43. 

Although  this  be  the  rule  which  prevails  at  the  present  day  in 
England,  of  which,  however,  I  entertain  some  doubt,  yet  I  am  in- 
clined to  believe  that  prior  to  the  time  of  the  earliest  of  the  authori- 
ties referred  to,  the  rule  was  not  only  held  to  be  different,  but  has 
been  considered  so,  occasionally  at  least,  since  the  date  of  the  most 
of  them.  In  Villers  v.  Beaumont,  decided  in  Pasch.  3  and  4  Phil,  fy 
M.,  reported  in  Dyer  146  (a)  and  Benloe's  Rep.  39,  it  was  ruled  in 
the  case  of  a  deed  purporting  on  its  face  to  be  made  in  considera- 
tion of  70  pounds,  alone,  without  more,  that  marriage  also  might 
be  averred  and  proved  as  an  additional  consideration ;  because,  as 
the  court  said,  it  stood  with  the  deed,  and  was  not  repugnant  to  it. 
This  case  is  likewise  recognized  and  mentioned  without  any  disap- 
probation in  Mildmay's  case,  1  Co.  176  (a).  In  Newcomb  v.  Bon- 
ham,  2  Cha.  Ca.  61,  it  is  laid  down  that  a  consideration  of  blood  not 
expressed  in  the  deed  may  be  proved  in  addition  to  a  money  consi- 
deration mentioned  in  it.  And  in  The  King  v.  The  Inhabitants  of 
Scammonder,  3  Term  Rep.  474,  the  consideration  expressed  in  the 
deed  of  conveyance  was  28  pounds,  without  any  mention  of  other 
consideration;  and  parol  evidence  was  admitted  to  prove  that  30 
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pounds  was  the  real  consideration.  Lord  Kenyon  said,  "  it  was  clear 
the  party  might  prove  other  considerations  than  those  expressed  in 
the  deed.  It  is  permitted  in  all  cases  of  covenants  to  stand  seised  to 
uses."  He  also  cites  the  case  of  Filmer  v.  Gott,  7  Bro.  P.  Ca.  70. 
Mr  Sugden  in  his  Treatise  on  Vendors  473  (Philadelphia  1820),  in 
speaking  of  a  voluntary  settlement  says,  "  although  apparently  it  be 
voluntary,  yet  if  a  valuable  consideration  were  paid  or  given,  parol 
evidence  is  admissible  in  order  to  support  the  deed  and  rebut  the  sup- 
posed fraud,"  and  adds,  "this  seems  to  be  admitted  by  all  the  cases." 
Mr  Phillips,  after  reciting  most  of  the  English  authorities  last  above 
referred  to,  concludes  by  saying  that  they  "appear  to  establish  the 
rule  that,  although  a  consideration  is  expressed,  some  other  addi- 
tional consideration  may  be  shown  not  inconsistent  with  the  former." 
In  Virginia,  according  to  the  decisions  of  the  court  of  appeals,  the 
tribunal  of  dernier  resort  in  that  state,  in  equity,  either  party  may 
prove  the  true  consideration  of  the  deed,  though  different  from  that 
expressed  in  it.  Duval  v.  Bibb,  4  Hen.  fy  J\Iunf.  113.  So  in  Eppes 
v.  Randolph,  2  Call's  Rep.  103,  it  was  ruled  that  although  the  deed 
did  not  mention  that  it  was  made  in  consideration  of  a  marriage  con- 
tract, the  party  may  aver  and  prove  it.  And  in  Harvey  v.  Alexan- 
der, 1  Rand.  219,  it  was  decided  that  where  the  deed  was  made  in 
consideration  of  "  natural  love  and  affection,"  and  the  further  consi- 
deration of  "  one  dollar,"  parol  proof  was  admissible  of  other  valuable 
considerations.  Mr  Justice  Cabell,  who  delivered  the  opinion  of  the 
court,  says,  "  the  question  whether  evidence  inconsistent  with  the 
deed  can  be  admitted  does  not  arise  in  this  cause.  This  is  not  the 
case  of  a  deed  purporting  to  be  for  good  consideration  only.  It  is  in 
express  terms  for  valuable  as  well  as  for  good  consideration.  It  is 
true,  that  the  valuable  consideration  expressed  is  only  one  dollar ; 
but  one  dollar,  viewed  as  a  consideration,  is  as  much  a  valuable  con- 
sideration as  a  million  of  dollars.  The  real  question  is,  whether  a 
deed  purporting  to  be  for  *  love  and  affection'  and  for  *  one  dollar,' 
and  assailed  as  being  fraudulent  as  to  creditors,  can  be  supported  by 
evidence  showing  that  in  addition  to  the  one  dollar  expressed,  full 
value  was  received  by  the  grantor."  And  again  he  observes  further: 
"  it  is  believed  to  have  been  the  practice  at  an  early  period,  both  in 
England  and  in  this  country,  for  deeds  not  to  express  the  actual  sum, 
but  a  nominal  one  only."  I  have  some  reason  to  believe  that  such 
a  practice  may  be  affirmed  with  great  truth  to  have  obtained  at  one 
time  in  this  state.  The  rule  laid  down  by  the  court  of  appeals  of 
Virginia,  in  the  last  mentioned  case,  is  recognized  and  sustained  by 
the  supreme  judicial  court  of  Massachusetts  in  Bullard  v.  Briggs,  7 
Pick.  533:  where  the  consideration  alleged  in  the  deed  was  1500 
dollars,  without  any  reference  to  or  mention  of  other  consideration, 
parol  evidence  was  admitted  on  behalf  of  the  grantee,  to  show  that 
the  true  consideration  was  a  release  of  right  of  dower  executed  by 
the  wife  of  the  grantor  to  certain  real  estate,  which  he  was  about 
giving  and  did  give  a  mortgage  on,  in  consideration  of  which  the 
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property  in  the  deed  was  conveyed  to  the  grantee,  the  mother  of  the 
wife,  in  trust  for  her  daughter,  and  not  in  consideration  of  1500  dol- 
lars paid  by  the  grantee  as  expressed  on  the  face  of  the  deed.  Chief 
Justice  Parker,  in  delivering  the  opinion  of  the  court,  says,  "  The 
consideration  proposed  to  be  proved  is  different  from  that  expressed 
in  the  deed,  and  it  is  objected  that  the  deed  is  conclusive  upon  this 
point ;  but  we  think  it  has  been  reasonably  settled  that  this  matter 
is  open  to  evidence.  More  or  less  than  is  expressed  in  a  deed  may 
be  proved  by  parol  evidence  as  the  consideration ;  and  even  a  differ- 
ent consideration,  if  valuable,  may  be  proved.  A  deed  is  valid  in 
law  with  any  valuable  consideration,  however  small ;  but  as  inade- 
quateness  of  consideration  may  be  relied  on  as  evidence  of  fraud,  the 
party  claiming  under  it  may  show  that  another  and  greater  consi- 
deration was  given  than  that  which  is  expressed  :  and  this  is  done 
to  rebut  the  presumption  of  fraud  which  might  arise  from  the  appa- 
rent consideration  in  the  deed.  Cases  of  this  kind  are  of  frequent 
occurrence  in  the  investigation  of  conveyances  alleged  to  be  fraudu- 
lent." 

Although  I  cannot  recur  to  any  adjudged  case  in  this  state  where 
any  rule  has  been  laid  down  in  respect  to  the  admission  of  parol  evi- 
dence on  this  subject,  yet  I  am  inclined  to  believe  that  it  has  been 
frequently  admitted  to  prove  a  greater  and  even  a  different  consider- 
ation from  that  expressed  in  the  deed,  in  order  to  support  it  where  it 
was  assailed  on  the  ground  of  fraud,  by  showing  the  inadequacy  of 
the  consideration  mentioned  in  it.  In  White  v.  Weeks,  1  Perms. 
Rep.  486,  it  was  decided  that  where  no  consideration  was  expressed 
in  a  deed  of  bargain  and  sale,  parol  evidence  might  be  admitted  to 
show  that  a  consideration  did  pass  from  the  grantee  to  the  grantor. 
This,  however,  is  nothing  more  than  what  every  court  that  has  ad- 
judicated on  the  subject  has  admitted  to  be  correct :  for  all  agree 
that  such  evidence  is  perfectly  consistent  with  the  deed,  and  there- 
fore admissible  to  give  it  efficacy.  It  is  plain  from  all  the  cases 
on  this  point,  that  any  discrepancy  which  may  appear  to  exist  in 
,the  decision  of  them  arose  entirely  from  a  difference  of  opinion  among 
judges  as  to  what  was,  or  was  not  inconsistent  with  the  terms  of  the 
deed  :  some  judges  thinking  that  the  insertion  of  any  particular  con- 
sideration in  a  deed,  without  more,  expresssly  negatived  the  fact  of  its 
being  founded  upon  any  other  or  greater  consideration ;  while  others, 
conceiving  that,  as  the  law  did  not  always  require  the  true  or  the 
whole  of  the  true  consideration  to  be  inserted  in  order  to  give  the  deed 
validity,  and  that  therefore  it  frequently  happened  that  but  little 
regard  was  paid  by  the  parties  to  the  consideration  set  forth  in  the 
deed,  whether  it  was  the  whole  consideration  or  not,  leaving  it  per- 
haps to  the  scrivener  to  put  in  such  of  it  as  in  law  he  might  deem 
sufficient  to  make  the  deed  operative,  thought  it  unreasonable  to 
make  the  consideration  so  introduced  into  the  deed  conclusive  upon 
the  parties,  so  as  to  preclude  them  from  showing  the  true,  or  the 
whole  consideration,  whenever  the  ends  of  justice  might  seem  to  re- 
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quire  it.  The  consideration  being  thus  inserted,  rather  to  meet  the 
exigency  of  the  law  than  the  whole  truth  of  the  case,  it  was  held 
not  to  be  inconsistent  with  the  intention  of  the  parties,  which  ought 
always  to  give  force  and  meaning  to  the  terms  of  the  deed,  to  admit 
parol  evidence  to  show  what  the  true  consideration  of  it  was.  No 
consideration  being  expressed  in  the  deed  has  never  been  held  to  do 
more  than  to  raise  the  presumption  that  none  passed:  and  why 
should  the  circumstance  of  a  particular  consideration  being  expressed 
in  it  do  more  than  raise  a  like  presumption  that  no  other  or  greater 
than  that  mentioned  was  given'?  I  am  inclined  to  believe  that  this 
is  the  point  of  view  in  which  the  law,  as  it  was  originally  settled  in 
that  country  whence  we  have  derived  our  rules  of  jurisprudence,  con- 
sidered this  matter:  and  being  only  ground  for  presumption,  and  not 
for  construction,  it  was  capable  of  being  removed  by  parol  evidence. 

It  is  as  Lord  Thurlow  said  in  Coote  v.  Boyd,  2  Bro.  Ch.  Rep.  527, 
"a  question  of  presumption,  donee  probatur  in  contrarium,  and  will  let  in 
all  sorts  of  evidence.  Where  the  presumption  arises  from  the  construc- 
tion of  words  simply  qua  words,  no  evidence  can  be  admitted." 

As  to  the  objection,  that  such  evidence  ought  not  to  be  received 
because  it  may  be  productive  of  perjury,  and  consequently  work 
great  injustice,  it  is  obvious  that  there  .can  seldom  occur  any  occa- 
sion for  offering  it,  unless  for  the  purpose  of  repelling  parol  evidence 
previously  given  by  the  other  party  in  order  to  show  fraud ;  and  as 
the  door  is  always  open  for  every  kind  of  evidence  to  establish  fraud, 
notwithstanding  it  may  sometimes  be  attended  with  perjury  when 
given  for  that  purpose,  it  would  seem  but  fair  to  put  both  parties  on 
an  equal  footing,  and  to  permit  it  to  be  repelled  by  the  same  species 
of  evidence  which  may  be  given  to  prove  it.  I  therefore  think  that 
the  evidence  offered  by  the  plain  tiff  ought  to  have  been  received,  and 
that  the  court  erred  in  rejecting  it. 

The  second  error  is,  that  the  court  erred  in  their  answer  to  the 
fourth  point  of  the  defendant's  counsel;  but  as  only  two  points  ap- 
pear to  have  been  subrnittedby  the  defendant's  counsel,  it  is  pre- 
sumed that  this  error  was  "^fended  to  embrace  the  answer  of  the 
court  to  the  fourth  point  of  the  counsel  for  the  plaintiff:  and  if  so,  it 
is  sufficient  to  say  that  there  is  nothing  erroneous  in  it. 

The  third  error  is,  that  the  court  erred  in  their  answer  to  the  plain- 
tiff's fifth  point,  in  directing  the  jury,  among  other  things,  "  that 
they  were  not  called  upon  to  decide  the  validity  of  defendant's  title; 
the  only  question  being  how  far  the  plaintiff  had  made  out  his  own." 
In  this  I  think  there  was  error;  for  the  plaintiff  had  shown  a  title 
upon  which  the  jury  ought  to  have  given  a  verdict  in  his  favour, 
unless  the  title  set  up  by  the  defendant  were  better;  hence  it  was 
necessary,  under  a  proper  direction  from  the  court,  for  the  jury  to 
pass  upon  both  titles. 

The  fourth  error  is  an  exception  to  the  charge  of  the  court  on  the 
defendant's  first  point;  in  whieh  the  defendant's  counsel  requested 
the  court  to  instruct  the  jury  that  the  title  produced  by  the  plaintiff 
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would  not  enable  him  to  recover,  upon  the  ground  that  the  convey- 
ance by  John  Dougherty,  one  of  the  defendants,  to  James  Dough- 
erty, the  other  defendant,  was  fraudulent;  and  the  court  accordingly 
did  so.  In  this  I  also  think  the  court  erred;  for  if  the  deed  of  con- 
veyance from  John  to  James  Dougherty  was  fraudulent,  and  made 
between  them  for  the  purpose  of  disabling  John  from  a  fulfilment  of 
his  contract  to  convey  the  land  in  dispute  to  Wilson,  who  assigned 
the  contract  to  the  plaintiff,  it  was  void  as  against  the  plaintiff;  or 
if  the  deed  of  conveyance  from  John  Dougherty  to  the  plaintiff  was 
made  in  discharge  of  a  debt  or  debts,  for  the  payment  of  which  John 
Dougherty  was  bound  to  the  plaintiff,  and  the  deed  of  conveyance 
from  John  to  James  Dougherty  was  made  for  the  purpose  of  defeat- 
ing the  payment  of  such  debt,  it  ought  to  have  been  considered  fraud- 
ulent and  void  as  against  the  plaintiff,  who  in  either  case  would  be 
entitled  to  recover  the  land  upon  the  deed  of  conveyance  made  to 
him. 

The  fifth  and  last  error  assigned  is  an  exception  to  the  answer  of 
the  defendant's  second  point;  in  which  the  court  told  the  jury  that 
if  the  deed  of  conveyance  from  John  Dougherty  to  James  Dougherty 
were  voluntary,  still  the  plaintiff  could  not  recover  by  force  of  the 
statute  of  27  Elizabeth,  because  he  was  not  a  purchaser  for  a  valu- 
able consideration.  In  this  it  appears  to  me  the  court  were  mista- 
ken ;  for  the  plaintiff,  from  the  face  of  his  deed,  appeared  to  be  a 
purchaser  for  a  valuable  consideration;  and  if  the  consideration 
therein  expressed  was  impeached  by  the  testimony  given  on  the 
trial,  whether  a  valuable  consideration  was  given  or  not,  then  it  be- 
came a  question  of  fact  proper  for  the  jury  to  decide  on  :  but  the 
court,  by  their  direction  on  this  point,  usurped  the  province  of  the 
jury,  by  deciding  both  the  law  and  the  fact  for  them. 

Judgment  reversed,  and  a  venire  de  now  awarded. 


Steinmets  against  Logan. 

A  defendant  in  ejectment,  who  makes  no  pretence  of  title  and  wishes  to  avoid 
a  verdict  for  costs,  must  enter  his  disclaimer  of  record,  either  at  the  entry  of 
the  plea,  or  at  a  period  sufficiently  early  to  warn  the  plaintiff  before  the  trial. 

WRIT  of  error  to  the  court  of  common  pleas  of  Mleghany  county. 

The  plaintiffs  in  error  were  the  plaintiffs  below.  The  case  was 
an  ejectment  brought  for  the  recovery  of  a  tract  of  land  containing 
one  hundred  and  fifty  acres.  The  defendant  pleaded  not  guilty,  and 
no  special  defence  was  taken  for  any  part. 

It  was  admitted  on  the  trial,  that  the  plaintiffs  held  under  Jacob 
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Steinmets  the  elder,  who  commenced  an  actual  settlement,  in  the 
month  of  March  1808,  on  the  land,  by  virtue  of  which  the  land  in 
controversy  was  claimed,  but  his  house  was  not  within  the  bounda- 
ries of  the  land  claimed,  but  some  sh<jrt  distance  from  the  same. 
Jacob  Steinmets,  or  his  alienees  have  continued  said  settlement  ever 
since. 

In  the  month  of  April  or  May  1808,  tfohn  Shuke,  as  tenant  under 
the  heirs  of  Nicholas  Bausman,  who  claimed,  under  a  sheriff's  deed 
in  1801,  the  right  of  John  M'Kee,  commenced  an  actual  settlement 
within  the  bounds  of  the  land  described  in  the  ejectment,  near  the 
south  side  thereof,  and  continued  to  -reside  there  for  about  twelve 
years,  when  the  defendant  entered  under  said  heirs  by  purchase,  and 
lias  continued  to  reside  there  ever  since. 

The  whole  of  the  vacant  land  at  the  time  of  the  settlement  of 
Jacob  Steinmets,  adjoining  his  settlement,  including  the  land  for 
which  the  ejectment  is  brought,  amounted  to  about  two  hundred  and 
fifty  acres  :  that  now  claimed  by  defendant,  including  the  part  now 
in  controversy,  to  one  hundred  and  forty-two  acres  and  one  hundred 
and  thirty-eight  perches.  The  plaintiffs  on  the  trial  waived  their 
right  to  all  the  land  for  which  ejectment  was  brought,  except  thirty- 
nine  acres  and  twelve  perches,  nearest  their  place  of  residence 
(prout  diagram  filed).  A  line  about  fifty-eight  years  old  was  found 
on  the  ground  well  marked,  running  between  said  thirty-nine  acres 
and  twelve  perches,  and  the  other  land  described  in  the  ejectment, 
the  right  to  which  other  land  plaintiffs  waived  on  the  trial,  and  on 
which  other  land  the  defendant  resides. 

In  the  year  1822  the  defendant  had  a  survey  made,  by  the  deputy 
surveyor  of  the  district,  of  the  land  described  in  the  ejectment,  in- 
cluding said  thirty-nine  acres  and  twelve  perches ;  a  line  was  found 
between  said  thirty-nine  acres  and  twelve  perches,  and  other  land 
claimed  by  plaintiffs  by  virtue  of  Jacob  Steinmets's  settlement,  about 
forty-one  years  old.  To  this  line  the  defendant  claims,  and  accord- 
ing to  it  the  survey  was  made  for  him  in  1822. 

There  was  contradictory  testimony  respecting  the  extent  of  Jacob 
Steinmets's  claim  at  different  times,  and  as  to  his  satisfaction  or  dis- 
satisfaction with  the  survey  of  defendant  in  1822. 

Henry  Shuke  occasionally  made  sugar  at  a  sugar  camp  on  the 
land  in  controversy  during  his  lease.  Jacob  Steinmets  then  claimed 
it,  and  about  two  or  three  years  before  he  (Shuke)  left  it,  took  the 
sugar  carnp  from  him. 

The  court  below (Shaler,  president)  charged  the  jury,  "that  the 
land  in  controversy  was  an  unimproved  piece  of  ground  lying  between 
the  improved  ground  of  the  plaintiffs  and  the  enclosure  of  the  de- 
fendant; that  the  unimproved  ground  was  likewise  unenclosed,  and 
that  both  parties  claimed  it ;  that  the  state  of  the  facts  introduced  a 
preliminary  question  as  to  whether  an  ejectment  could  be  sustained 
by  the  plaintiffs,  supposing  them  to  have  the  title,  unless  a  clear 
possession  was  shown  iu  the  defendant:  in  other  words,  a  tract  to 
in. — v 
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which  both  parties  claim  title,  lies  between  their  improved  lands;  can 
either  party,  for  the  mere  purpose  of  trying  the  question  of  title,  elect 
to  consider  the  other  in  possession,  and  throw  the  costs  of  an  eject- 
ment upon  him  1  I  am  inclined  to  think  he  cannot;  and  a  further 
difficulty  would  be  created  as  to  one  having  the  title  to  the  premises, 
considering  himself  out  of  possession,  and  on  setting  up  the  adver- 
sary title  in  possession  for  the  purpose  of  trying  the  right — from  this 
circumstance,  that  the  law  implies  that  the  possession  of  the  unim- 
proved and  unenclosed  ground  is  in  him  who  has  the  title.  Under 
these  circumstances  of  the  case,  being  one,  if  I  may  so  speak,  of  va- 
cant possession,  the  plaintiffs  cannot  sustain  their  suit. 

"As  we  are  requested  to  give  our  opinion  on  the  title  itself,  although 
not  now  necessary,  I  have  no  hesitation  in  saying  that  I  believe  the 
title  to  be  in  the  defendant.  It  is  the  very  common  case  of  one  set- 
tler having,  by  mere  mistake,  built  his  house  over  the  line  of  an  ad- 
joining tract ;  this  mistake  certainly  would  not  deprive  him  of  the 
tract  on  which  he  intended  to  settle,  and  on  which  his  clearing  and 
improvement  are  made ;  it  clearly  would  give  him  no  title  to  the 
tract  on  which  he  had  built  by  accident,  and  over  which  his  im- 
provement does  not  extend,  and  which  was  subject  to  a  prior  settle- 
ment right.  It  is  true  that  twenty-one  years'  possession  would  give 
him  title  to  whatever  might  be  within  his  enclosure;  but  this  right 
would  not  extend  to  unimproved  land,  although  with  a  marked 
boundary.  The  verdict  ought  to  be  for  the  defendant." 

To  which  charge  the  plaintiffs  assign  the  following  errors. 

1.  There  was  error  in  the  charge  of  the  court  in  stating  to  the 
jury,  that  an  ejectment  could  not  be  sustained  by  the  plaintiff,  sup- 
posing him  to  have  the  title,  unless  a  clear  possession  was  shown  in 
the  defendant;  although  from  the  state  of  the  facts  alluded  to  by  the 
court,  it  appeared  the  defendant  claimed  the  land,  and  had  a  survey 
thereof  made  in  the  year  1822,  and  his  boundaries  marked  and  de- 
signated, and  that  the  defendant  resided  within  the  boundaries  of 
said  survey,  and  on  part  of  the  land  described  in  the  ejectment. 

2.  That  under  the  circumstances  of  the  case,  this  was  one  of  a 
vacant  possession,  and  therefore  the  plaintiff  cannot  sustain  an  eject- 
ment. 

A.  W.  Foster,  for  plaintiffs  in  error. 
Forward,  contra,  declined  arguing  the  case. 

PER  CURIAM. — Where  the  land  is  vacant,  the  mode  of  proceeding 
by  a  defendant,  who  makes  no  pretence  of  title,  and  wishes  to  avoid 
a  verdict  for  costs,  was  indicated,  though  perhaps  not  distinctly,  in 
Dietrich  v.  Mateer,  10  Serg.  fy  Rawle  152.  By  the  act  of  the  13th 
of  April  1807,  service  of  the  writ  is  made  evidence  of  the  defendant's 
possession ;  but  he  is  permitted  to  disprove  it,  having  disclaimed  the 
title.  This  disclaimer  ought  to  appear  of  record,  being  made  either 
at  the  entry  of  the  plea,  or  at  a  period  sufficiently  early  to  warn  the 
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plaintiff  of  the  nature  of  the  defence  to  be  made  at  the  trial.  Where 
defence  is  taken  for  a  part,  there  is  necessarily  a  disclaimer  of  title  to 
the  residue ;  and  the  defendant  will  be  entitled  to  a  verdict,  at  least  as 
to  that,  by  showing  that  it  was  not  in  his  possession.  This  construc- 
tion is  consistent  with  the  object  of  the  act:  which  is  to  compel  the 
defendant  to  put  his  title  in  issue,  or  abandon  it  altogether  ;  and  to 
make  the  form  of  the  action,  under  the  act  of  1806,  as  advantageous 
in  this  particular  as  was  its  common  law  form,  by  which  a  claimant 
could  compel  the  trial  of  title  to  a  vacant  tract  by  actually  sealing  a 
lease  on  the  land.  No  disclaimer  appears  to  have  been  entered 
here ;  and  the  court  ought  to  have  put  the  cause  on  the  question  of 
title. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Stokely  against  Trout. 

In  an  action  of  ejectment  to  compel  the  payment  of  purchase  money,  it  is  not 
essential  to  the  plaintiff's  right  to  recover  that  he  should  first  show  a  perfect 
title  to  the  land  in  himself;  it  lies  upon  the  defendant  to  show  an  outstanding 
title  when  he  relies  for  his  defence  upon  a  defective  title  in  the  plaintiff. 

When  an  agreement  between  a  vendor  and  vendee  contemplates  another 
deed,  although  it  may  be  in  the  words  of  a  deed  of  conveyance,  the  vendor  has  a 
lien  for  the  unpaid  purchase  money. 

The  court  will  not  reverse  a  judgment  for  an  alleged  error  which  the  paper 
book  does  not  exhibit. 

ERROR  to  Westmoreland  county. 

This  was  an  action  of  ejectment  by  George  W.  Trout  against  Jo- 
seph Stokely  to  recover  the  possession  of  a  lot  of  ground,  under  the 
facts  which  are  stated  in 

The  opinion  of  the  Court,  which  was  delivered  by 

HUSTON,  J. — This  was  an  ejectment  by  Trout  against  Stokely  to 
recover  the  possession  of  the  lot  in  question,  or  the  payment  of  the 
balance  of  the  purchase  money.  The  verdict  and  judgment  were 
for  the  plaintiff  below.  We  have  only  a  very  short  abstract  of  part 
of  the  evidence,  and  a  short  sentence  of  the  charge  of  the  court.  1 
gather  the  following  facts  from  the  testimony,  or  rather  from  the 
parts  of  it  brought  before  us. 

On  the  13th  of  February  1827,  Trout  and  Stokely  entered  into 
the  following  agreement : 

"Articles  of  agreement  between  George  W.  Trout  and  J.  Stokely, 
both  of  Westmoreland  county,  and  state  of  Pennsylvania :  witness- 
eth,  that  the  said  George  W.  Trout,  for  and  in  consideration  of  the 
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sum  of  87  dollars  50  cents,  to  be  paid  as  heretofore  mentioned,  and 
as  well  as  for  and  in  consideration  of  one  dollar  to  him  in  hand 
paid  by  J.  Stokely,  at  and  before  the  delivery  hereof,  the  receipt 
whereof  is  hereby  acknowledged,  have  granted,  bargained,  sold  and 
aliened,  enfeoffed,  released  and  confirmed  to  the  said  Stokely,  his 
heirs  or  assigns,  a  certain  lot  or  piece  of  ground  situated  in  the  vici- 
nity of  Robbstown,  known  as  the  lot  or  piece  of  ground  held  formerly 
by  Dr  H.  B.  Trout,  with  the  appurtenances  and  tenements  thereon 
erected;  and  do  further  assign  over  to  the  said  Stokely  the  article  of 
John  Robison  Mason,  and  bind  myself,  my  heirs,  executors  or  ad- 
ministrators to  make  to  said  Stokely,  against  the  1st  of  April  1828, 
a  more  complete  deed  of  conveyance  for  the  same ;  and  Stokely  binds 
himself  to  pay  39  dollars  against  the  1st  of  July,  or  settle  that  amount 
with  John  Nicholls,  and  pay  the  balance  of  47  dollars  50  cents  against 
the  1st  of  April  1828.  In  testimony  whereof,  we  have  hereunto  set 
our  hands  and  seals,  February  13,  1827." 

It  would  seem  from  the  fact  that  the  purchaser  is  the  defendant 
in  this  ejectment,  that  possession  was  given ;  and  from  the  verdict 
being  for  the  plaintiff,  to  be  released  on  the  payment  of  the  balance 
of  the  purchase  money,  that  part  of  the  purchase  money  has  been 
paid.  We  also  know  that  a  deed  was  executed  by  Trout  and  wife 
to  Stokely  and  offered  to  him,  but  rejected;  but  for  what  reason  we 
do  not  know :  the  deed  is  not  on  our  paper  book,  and  we  are  to  de- 
cide on  the  legality  of  it,  without  seeing  it  or  knowing  why  it  was 
objected  to:  of  course  we  cannot  say  there  was  error  in  deciding  it 
to  be  sufficient.  The  man  who  enters  into  articles  of  agreement  to 
sell  land,  and  puts  the  buyer  into  possession,  may  not  be  able  to 
make  a  good  title,  and  may  not  be  able  to  recover  the  purchase  mo- 
ney ;  but  if  the  buyer  will  not  pay,  he  must  restore  the  possession,  or 
it  will  be  recovered  from  him  in  ejectment  by  the  seller.  I  state  this 
as  a  general  rule:  there  may  be  exceptions;  as  where  the  buyer 
having  paid  part,  offers  the  balance  and  demands  a  deed ;  and  espe- 
cially if  a  large  part  has  been  paid,  or  improvements  made  :  but  we 
have  no  evidence  of  any  such  offer  here.  This  brings  us  to  the 
second  error  assigned,  that  the  before  recited  article  of  agreement  is 
in  fact  a  deed  of  conveyance,  and  left  no  right  in  Trout,  and  there- 
fore he  could  not  support  an  ejectment. 

We  do  not  think  so.  It  is  commenced,  "articles  of  agreement 
between,"  &c.  &c.  It  does  not  purport  to  be  the  consummation  of 
the  contract;  it  stipulates  for  something  to  be  done  by  each  party; 
and  expressly,  that  the  seller  is  to  make  a  more  complete  deed  for  the 
property,  and  the  buyer  to  pay  at  a  future  day. 

This  subject  has  been  considered  often  in  this  court.  We  have 
two  cases,  Stouffer  v.  Coleman,  1  Yeates  393,  and  Irvine  v.  Campbell, 
6  Binn.  118,  in  which  the  effect  of  articles  resembling  a  deed  as 
strongly  as  this  paper  does,  were  considered,  and  it  is  decided  that 
the  purchaser  has  a  lien  for  that  part  of  the  purchase  money  which, 
by  the  agreement,  was  not  due  when  a  third  person  bought  at  she- 
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riff's  sale.  This,  as  against  a  purchaser  at  sheriff's  sale  of  the  right 
of  the  vendee  by  articles ;  much  more  has  he,  who  sells  by  articles,  a 
lien  for  unpaid  purchase  money  against  his  vendee.  It  is  well  set- 
tled in  this  state,  that  after  a  purchase,  and  even  after  a  deed  with- 
out general  covenants,  the  vendee  may  retain  part  of  the  purchase 
money  if  part  of  the  land  is  lost,  or  there  is  an  incumbrance  on  it,  or 
even  if  a  valid  subsisting  adverse  title  to  the  whole  or  part  of  it;  but 
if  sued  for  the  purchase  money,  the  defendant  must  prove,  the  facts 
necessary  for  his  defence.  He  cannot  fold  his  arms  and  ask  the 
plaintiff  to  negative  matters  which  do  not  appear  to  the  court  to  ex- 
ist. If  the  defendant  here  had  shown  an  adverse  title,  or  even  an 
adverse  possession,  or  an  incumbrance,  he  might  have  had  a  defence. 
As  the  facts  have  come  before  us,  I  cannot  say  there  is  any  error. 
Judgment  affirmed. 


Nickle  against  M'Farlane. 

The  presumption  of  ouster  from  length  of  possession  is  one  of  mere  fact,  and 
falls  exclusively  within  the  province  of  the  jury. 

It  was  therefore  error  in  the  court  below  to  charge  the  jury  that  they  were 
bound  to  presume  an  ouster  from  a  possession  of  nearly  sixty  years  in  the  de- 
fendant, although  he  may  have  originally  entered  under  the  plaintiff. 

WRIT  of  error  to  the  court  of  common  pleas  of  Mleghany  county. 

This  was  an  action  of  ejectment  for  four  hundred  and  fifty  acres 
of  land,  in  which  William  Nickle,  the  plain  tiff  in  error,  was  the  plain- 
tiff below.  He  claimed  as  one  of  the  heirs  of  John  Nickle  deceased, 
and  as  alienee  of  the  other  heirs,  by  deed  dated  the  25th  of  March 
1826.  He  gave  evidence  to  show  that  the  ancestor,  John  Nickle, 
had  purchased  two  adjoining  tracts  of  land,  one  of  which  was  the 
tract  in  dispute,  from  a  certain  William  Turner  for  60  pounds,  in  the 
year  1773  or  1774.  After  the  purchase  he  returned  to  his  former 
place  of  residence  in  York  county,  Pennsylvania,  but  came  back  dur- 
ing the  same  year  to  these  lands  with  his  mother  and  brother  Wil- 
liam Nickle  deceased,  and  with  them  for  some  time  resided  on  the 
land.  In  the  year  1776  or  1777,  John  and  William  made  a  division, 
of  their  stock  on  the  land;  and  John  then  moved  on  the  other  tract 
and  left  William  in  the  possession  or  occupancy  of  the  tract  now  in 
dispute.  Between  the  two  tracts  there  was  no  division  line  run  until 
after  John  Nickle's  death  in  the  year  1809,  when  one  was  run  by 
the  directions  of  William  in  presence  of  one  of  the  guardians  of  the 
minor  children  of  John.  It  appeared  by  repeated  declarations  of 
John,  in  presence  of  William,  and  assented  to  by  William,  that  John 
had  placed  William  under  him  on  the  tract  in  dispute,  and  that  Wil- 
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liam  was  to  have  and  enjoy  the  same  during  his  life.  Declarations 
by  William  were  also  given  in  evidence,  during  the  lifetime  of  John 
and  after  his  death  in  1809,  that  he  (William)  had  no  right  to  the 
land,  although  contrary  declarations  were  made  by  him  at  other  times, 
as  proved  by  other  witnesses.  It  was  also  given  in  evidence  that 
John  Nickle  had  declared,  if  William  would  become  temperate,  and 
pay  him  his  expenses  in  the  purchase  of  the  land,  and  other  advances 
made  by  John,  that  William  should  have  the  land.  Different  acts 
of  ownership  or  claim  to  the  land  by  John  during  his  life,  and  shortly 
before  his  death,  were  proved;  such  as  directing  where  a  clearing 
should  be  made,  and  forbidding  and  preventing  the  sale  of  timber  on 
the  land.  It  was  proved  by  several  witnesses  that  the  tract  was 
always  known  and  esteemed  in  the  neighbourhood  to  be  the  pro- 
perty of  John,  and  that  William  was  living  upon  it  under  John. 
Other  witnesses  testified  that  the  one  tract  was  called  John's  and 
the  other  William's,  and  that  they  were  so  esteemed  in  the  neigh- 
bourhood. 

The  defendants  were  admitted  to  be  in  possession,  and  claimed 
the  land  by  virtue  of  sundry  conveyances  from  William  Nickle  (uncle 
to  plaintiff)  and  from  those  claiming  under  him,  he  having  executed 
the  following  deeds,  to  wit,  one  for  fifty  acres,  dated  the  23d  of  July 
1810,  to  Audley  M'Farlane;  one  for  one  hundred  acres,  dated  the 
22d  of  December  1809,  to  George  Matthews;  one  for  the  residue  of 
the  tract,  except  forty  acres,  to  William  Brown,  who  afterwards  sold 
one  hundred  acres  to  William  M'Cormick,  and  eighteen  or  twenty 
acres.  These  purchasers  entered  into  possession  at  the  dates  of  their 
respective  deeds,  and  continued  the  same  until  alienated,  or  until 
ejectment  was  brought.  William  Brown,  by  arrangement  with  the 
other  persons  in  possession,  procured  a  warrant  for  the  land,  dated 
the  4th  of  March  1816,  with  interest  from  the  1st  of  May  1794;  and 
on  petition  to  the  board  of  property,  stating  his  discovery  that  the 
land  was  first  improved  in  1777,  and  wishing  to  do  justice  to  the 
commonwealth,  requested  the  board  to  correct  the  error.  The  board 
thereupon,  on  the  1st  of  May  1817,  directed  a  new  warrant  to  issue, 
which  was  accordingly  issued  on  the  5th  of  May  1817,  with  interest 
from  the  1st  of  May  1777,  on  which  a  patent  was  granted  on  the 
18th  of  May  1818  for  three  hundred  and  eighty-four  acres  one  hun- 
dred and  twenty-six  perches,  and  allowance.  William  Nickle,  from 
whom  the  defendants  claim,  died  about  the  year  1813. 

The  following  error  was  assigned. 

The  court  erred  in  charging  the  jury,  "  that  although  there  might 
be  evidence  of  an  original  purchase  by  John  Nickle  and  that  William 
Nickle  entered  under  him,  yet  as  William  and  those  claiming  under 
him  had  a  distinct  possession  for  nearly  sixty  years,  the  jury  were 
bound  to  presume  an  ouster  of  John  by  William,  and  an  adverse 
possession  of  more  than  twenty-one  years,  and  that  the  defendants 
were  entitled  to  a  verdict." 
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J?.  W.  Foster,  for  plaintiff  in  error. 

Whether  there  was  an  ouster  was  a  matter  of  fact  to  be  decided  by 
the  jury  on  the  evidence,  and  not  a  matter  of  law  to  be  determined 
by  the  court.  It  could  not,  in  the  present  case,  be  presumed  from 
length  of  time.  Whether  one  originally  entering  under  another, 
afterwards  declared  title  in  himself,  is  also  a  question  of  fact  for  the 
jury.  Here  William  Nickle,  under  whom  the  defendants  claim, 
acknowledged  the  title  of  his  brother  John  until  the  death  of  the  lat- 
ter, and  afterwards.  There  was  no  ouster,  certainly,  during  the  life- 
time of  John. 

Burke,  for  defendants  in  error. 

John  and  William  Nickle  were  partners  in  York  county.  They 
brought  out  with  them  their  joint  stock,  and  most  probably  purchased 
from  Turner  in  partnership.  In  1780  a  division  of  the  land  took 
place,  and  each  moved  on  his  own  tract.  It  is  in  proof  that  John 
then  said  to  William,  who  was  intemperate,  that  he  would  not  make 
a  deed  to  him,  but  to  his  children.  Declarations  by  John  that  Wil- 
liam was  the  owner  of  the  tract  in  dispute,  were  also  in  evidence. 

PER  CURIAM. — Presumptions  from  lapse  of  an  undefined  space  of 
time  are  natural,  and  such  as  generate  belief  by  their  own  unassisted 
tendency ;  in  which  respect  they  differ  from  presumptions  arising  out 
of  the  lapse  of  a  definite  period — for  instance,  twenty  years  in  analogy 
to  the  statute  of  limitations — which  are  artificial  and  generate  a  legal 
•onclusion  of  the  fact,  that  endures  however  but  till  it  is  disproved. 
Those  of  the  latter  class  are  mediate  presumptions  of  law  and  fact, 
to  be  made  through  the  medium  of  a  jury,  who  are  bound  to  draw 
the  conclusion  legally  indicated,  without  regard  to  actual  conviction 
of  its  truth.  Those  of  the  former  class,  on  the  other  hand,  are  pre- 
sumptions of  mere  fact,  and  fall  exclusively  within  the  province  of  the 
jury.  2  Stark.  Ev.  681,  684.  To  these  belong  the  presumption  of 
payment  from  the  lapse  of  less  than  twenty  years  in  connexion  with 
corroborating  circumstances;  and  also  the  presumption  of  ouster  from 
length  of  possession,  as  evidence  of  which  the  shortest  period  hitherto 
assumed  as  proper  to  be  left  to  a  jury  is  thirty-eight  years.  Now 
though  there  was  abundant  evidence  to  presume  an  ouster  here,  yet 
the  conclusion  was  not  one  which  the  jury  were  bound,  as  instructed 
by  the  court,  to  draw;  and  in  this  particular  the  direction  went  too 
far. 

Judgment  reversed,  and  a  venire  de  now  awarded. 
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Leasure  against  Wilson. 

Where  the  warrantee  of  a  tract  of  land  north  and  west  of  the  rivers  Ohio, 
&c.  has  failed  to  make  a  settlement  and  improvement  within  the  time  required 
by  the  act  of  the  3d  of  April  1792,  and  an  actual  settler,  entering  without  a  va- 
cating warrant,  made  the  improvements  required  by  that  act,  continued  in  pos- 
session until  1817,  and  in  other  respects  did  all  that  was  required  to  obtain  a 
title  under  the  commonwealth,  but  for  a  time  had  left  the  possession,  it  is  held 
that  there  was  no  implication  of  a  contract  between  the  settler  and  the  war- 
rantee, or  an  equity  arising  out  of  these  circumstances,  which  would  in  any 
manner  entitle  the  settler  to  recover  any  part  of  the  land. 

ERROR  to  the  common  pleas  of  Butler  couiity. 

This  was  an  ejectment  in  which  the  defendant  in  error,  William 
Wilson,  was  the  plaintiff  below.  The  case  was  brought  up  on  the 
charge  of  the  court,  which  was  as  follows  (Shaler,  president)  : 

"  The  principle  involved  in  this  case  is  one  of  so  much  magni- 
tude, that  the  brief  time  allotted  to  the  preparation  of  a  charge  will 
not  enable  me  to  present  those  views  of  it  to  the  jury  which  are 
necessary  to  illustrate  it  fully. 

"The  case  of  Skeer  and  Pearce — in  which  it  was  decided,  after 
solemn  argument,  that  an  actual  settler  upon  warranted  lands,  sub- 
ject to  forfeiture  for  a  breach  of  the  condition  of  actual  settlement, 
could  not  maintain  his  title  by  settlement,  against  the  warrantee, 
who  had  made  default,  without  first  procuring  a  vacating  warrant 
before  his  entry,  although  the  issuing  of  any  warrants,  except  to  ac- 
tual settlers,  was  prohibited  by  act  of  assembly — seemed  to  have  con- 
signed to  the  grave- — to  have  utterly  extinguished  the  hopes  of  that, 
hardy  and  indefatigable  race  of  men  who  had  covered  the  frontier  at 
the  time  of  the  Indian  invasions. 

"This  case  was  the  last  of  that  series  of  judicial  constructions  of  the 
act  of  1792,  by  which  the  claims  of  the  warrant  holder  were  sus- 
tained, in  defiance  of  reiterated  acts  evincing  the  intention  of  the 
legislature  and  the  wishes  of  the  people.  The  decision  of  the  su- 
preme court  of  the  United  States  in  the  case  of  the  Holland  Land 
Company  claims,  by  placing  the  right  of  the  warrant  holder  on  a 
permanent  foundation,  by  relieving  him  from  the  performance  of  the 
condition  of  settlement,  on  account  of  Indian  hostilities,  however 
manifestly  inconsistent  with  the  tenor  of  the  law  of  1792,  had  at 
least  the  advantage  of  at  once  ending  the  controversy  between  him 
and  the  actual  settler,  and  putting  an  end  to  litigation ;  but  the 
decision  of  the  supreme  court  of  Pennsylvania,  which  declared  the 
rights  of  the  warrantee  forfeited,  in  the  default  of  his  entry  and  set- 
tlement within  a  period  of  two  years  from  the  treaty  of  Greenville, 
connected  with  a  subsequent  exposition^  of  that  act,  virtually  conn- 
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teracting  and  destroying  the  effect  of  the  original  decision,  has  re- 
tarded the  settlement  of  the  country,  involved  parties  in  vexatious 
litigation,  and  tended  to  the  mutual  impoverishment  of  the  warrant 
holder  and  the  settler.  When  the  principle  once  was  established 
that  the  warrant  holder  forfeited  his  right  in  default  of  performing  the 
condition  of  settlement,  it  seemed  a  necessary  inference,  obvious  to 
common  sense,  conforming  to  the  reason  of  men  of  ordinary  capacity, 
that  the  lands  so  forfeited  were  open  to  settlement ;  it  remained  for 
judicial  astuteness  to  discover  that  this  was  not  the  case ;  that,  not- 
withstanding the  forfeiture,  the  warrant  holder  still  held  his  title  secure 
against  all  but  the  commonwealth,  that  the  entry  of  a  settler,  without 
a  vacating  warrant,  was  a  trespass  upon  the  lands  of  the  warrantee; 
that  as  long  as  he  continued  there,  his  acts  of  cultivation  and  im- 
provement were,  ipso  facto,  a  prevention,  and  all  that  he  did  enured 
to  the  benefit  of  the  warrant  holder ;  so  that  he  who  forfeited  his 
right,  in  default  of  settlement,  might  regain  it  by  the  act  of  one  who 
entered  under  colour  of  the  forfeiture.  It  will  readily  be  perceived, 
that,  whilst  in  form  the  rights  of  the  warrantee  not  making  a  settle- 
ment were  declared  forfeited,  in  effect  they  were  fully  sustained.  In 
the  investigation  of  the  cases,  it  will  be  found  that  in  every  contest 
between  the  warrantee  and  the  actual  settler,  the  former  has  sus- 
tained his  title,  the  latter  has  been  evicted.  From  a  series  of  decis- 
ions, which  have  been  accumulating  for  thirty  years,  all  tending  to 
establish  the  same  principle  of  protection  to  the  rights  of  the  warrant 
holder,  no  judge  can,  at  this  period,  dissent,  without  endangering 
the  foundations  of  property,  and  involving  the  country  in  ruinous 
litigation.  Unfortunate  as  have  been  the  results  of  these  decisions 
to  the  actual  settler,  the  duty  of  submission  is  the  paramount  duty 
of  the  citizen.  The  excitements  that  have  been  caused  by  this  con- 
troversy are  nearly  allayed,  and  he  who  would  rouse  them  again, 
cannot  be  instigated  by  either  patriotism  or  a  reverence  for  the  insti- 
tutions of  his  country.  Whatever  deference  I  may  be  disposed  to 
pay  to  adjudications  already  made,  I  am  by  no  means  convinced 
that,  where  the  rights  of  the  actual  settler  can  be  sustained  without 
conflicting  with  the  decisions  already  made,  there  is  any  obligation 
imposed  upon  the  inferior  tribunals  of  the  country  to  conform  to  that 
spirit  in  former  adjudications  which  tends  to  give  a  paramount  right 
to  the  warrant  holder  over  the  actual  settler. 

"If  there  remains  one  single  solitary  point  still  undecided,  by  which 
the  settler  may  be  saved  in  his  rights,  in  part  only,  I  deem  it  an  in- 
cumbent duty  to  interfere  for  his  preservation.  The  point  presented 
in  the  present  case,  is  not  entirely  new  to  me.  I  have  mentioned, 
again  and  again,  to  our  land  lawyers,  and  intimated  my  determina- 
tion, after  mature  deliberation  on  the  subject,  to  give  it  the  construc- 
tion, and  present  it  in  the  form  in  which  it  is  now  about  to  appear. 
It  is  the  last  hook  which  the  actual  settler  has  to  hang  a  hope  on  ; 
and,  if  ultimately  found  in  his  favour,  will  lay  the  basis  of  an  edifice, 
in. — w 
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in  the  erection  of  which,  I,  at  least,  am  willing  to  risk  my  judicial 
reputation. 

"  The  warrantee,  in  the  present  case,  admits  his  default  in  making 
his  settlement  and  improvement  within  the  time  required  by  the  ju- 
dicial construction  of  the  act  of  1792.  The  plaintiff  entered  under 
the  impression  that  the  land  was  forfeited,  but  without  a  vacating 
warrant.  He  made  the  improvements  required  by  the  act  of  1792, 
and  continued  in  possession  until  1817,  and  complied  in  every  par- 
ticular wiih  all  that  was  necessary  to  acquire  a  title  under  the  com- 
monwealth. 

"  That  the  plaintiff's  entry  without  a  vacating  warrant  was  a  tres- 
pass; that,  as  regarded  the  warrantee,  it  was,  ipso  facto,  a  prevention ; 
and,  that  all  his  acts  enure  to  the  benefit  of  the  warrantee,  so  as  to 
perfect  the  title  of  the  latter,  is  beyond  all  question.  Has  he,  then, 
shown  a  title  in  himself  that  enables  him  to  recover  of  the  warrant 
holder  the  warranted  tract,  or  any  part  thereof? 

"  I  allege  that  he  has  made  out  an  indefeasible  title  to  a  portion  of 
the  tract.  That  the  warrantee  was  bound  to  make  a  settlement,  is 
clear ;  that,  unless  a  settlement  had  been  made,  his  land  was  forfeit- 
ed, is  unquestionable ;  that  the  entry  of  the  settler  enures  to  the 
benefit  of  the  warrant  holder,  has  been  often  adjudicated ;  that  he 
that  receives  the  benefit  shall  make  the  compensation,  is  a  maxim  in 
equity,  applicable  to  the  case  before  us,  and  conclusive  upon  the  sub- 
ject matter. 

"What  proportion,  in  such  case,  the  settler  shall  receive,  is  a  matter 
to  be  settled  by  the  jury,  from  the  particular  facts  of  the  case,  and 
the  customary  agreements  between  warrantees  and  settlers.  The 
compensation  in  these  cases  varies  from  one  hundred  to  two  hundred 
acres,  quality  and  situation  being  taken  into  view. 

"  I  am  aware  it  will  be  alleged,  that  it  appears  an  anomaly  in  law 
that  a  man  should  take  title  by  a  trespass.  Equally  is  it  an' anoma- 
ly, that  an  individual  should  save  a  forfeiture  on  his  part,  by  the 
trespass  of  another.  Our  whole  land  law  is  an  anomaly.  The  case 
of  Skeer  v.  Pearce,  which  decided  that  a  vacating  warrant  must 
be  taken  out  before  entry  by  a  settler  on  forfeited  lands,  when  the 
issuing  of  warrants  to  any  but  an  actual  settler  was  prohibited,  was 
an  anomaly  in  judicial  decisions.  The  raising  of  a  trespass  by  legal 
implication  on  account  of  an  entry  without  a  vacating  warrant  on 
forfeited  lands,  is  itself  an  anomaly,  which  it  is  fair  to  meet  by  ano- 
malous construction. 

"  The  position  assumed  by  the  court  is  distinctly  this,  that  in  all 
these  cases  where  the  warrant  holder  has  failed  to  perform  the  con- 
dition of  settlement,  and  an  individual  enters  under  the  colour  of 
forfeiture  and  fulfils  the  condition  of  settlement  required  by  the  act 
of  1792,  clearing  two  acres  for  every  hundred  acres,  erecting  a  house 
fit  for  the  habitation  of  man,  and  continuing  his  residence  for  five 
years,  such  settler  for  ever  acquires  an  indefeasible  title  to  so  much 
of  the  warranted  tract  entered  upon,  as,  according  to  the  custom  of 
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the  country,  it  is  usual  for  other  warrantees  lo  give  as  a  gratuity  for 
making  the  settlement ;  that  this  is  the  common  law  in  relation  to 
titles  north  and  west  of  the  Alleghany  and  Conewango,  derived  un- 
der the  act  of  the  3d  of  April  1792;  that  such  position  is  sustained 
by  the  course  of  judicial  decisions,  and  may  be  considered  as  the 
keystone  which  binds  them  together ;  and  that  those  sections  of 
the  act  of  the  20th  of  March  1811,  providing  for  the  settlement  of 
disputed  titles  north  and  west  of  the  rivers  Ohio,  Alleghany  and  Co- 
newango, hitherto  deemed  so  exceptionable,  are  but  declaratory  of 
the  common  law. 

"Before  stating  the  necessary  results  of  the  decision,  it  may  be  well 
to  advert  to  a  principle  no  where  perhaps  laid  down  in  the  books, 
but  which  is  too  obvious  to  need  illustration.  It  is  this — that  the 
doctrine  of  abandonment  cannot  prevail  in  any  instance  where  the 
settlement  has  been  completed;  that  under  such  circumstances,  the 
actual  settler  stands  in  the  same  position  as  the  warrantee;  that  he 
can  only  be  evicted  by  the  commonwealth  for  non  payment  of  the 
purchase  money;  that  no  one  can  prescribe  against  him  save  he  who 
has  had  twenty-one  years  of  quiet,  uninterrupted,  adverse  possession ; 
and  that  a  settlement,  so  completed,  like  livery  of  seisin,  is  notice  of 
the  settler's  title  to  all  the  world. 

"From  the  principles  now  laid  down,  the  following  deductions  may 
be  drawn. 

"1.  That  where  an  actual  settler  upon  lands  forfeited  for  default  of 
condition  of  settlement  has  been  evicted  by  the  warrantee,  for  want 
of  a  vacating  warrant,  he  is  entitled  to  recover  the  usual  gratuity, 
provided  he  can  show  that  he  has  completed  the  settlement  condi- 
tion of  the  act  of  1792,  and  provided  the  warrantee  has  not  had 
twenty-one  years  adverse  possession. 

"2.  If,  after  having  completed  the  settlement  condition,  the  actual 
settler,  under  the  impression  that  he  has  no  title,  has  abandoned  the 
tract,  he  is  still  entitled  to  recover  the  gratuity  from  the  warrantee, 
upon  proof  of  settlement,  provided  the  warrantee  has  not  been  in  ac- 
tual possession  for  twenty-one  years;  the  legal  principle  of  abandon- 
ment not  being  applicable  to  the  case. 

"  3.  Where  the  settler  has  entered  without  a  vacating  warrant,  and 
is  still  in  possession,  he  is  entitled  to  retain  possession  of  the  gratuity 
without  warrant  or  survey,  the  warrant  and  survey  of  the  warrantee 
enuring  to  his  benefit. 

"4.  Where  the  actual  settler  has  contracted  to  pay  for  the  gratuity, 
such  contract  is  in  fraud  of  his  right,  and  need  not  be  performed. 

"5.  Where  there  has  been  an  actual  payment,  in  an  action  for  mo- 
ney had  and  received  to  the  use  of  the  settler,  it  can  be  recovered, 
unless  barred  by  the  statute. 

"6.  Contracts  between  the  warrantee  and  the  actual  settler,  by 
which  any  portion  of  the  gratuity  is  given  up,  unless  protected  by 
the  act  .of  the  20th  of  March  1811,  cannot  be  enforced;  but  the  set- 
tler takes  the  gratuity  in  the  teeth  of  the  contract. 
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"I  am  well  aware  that  some  of  the  positions  here  laid  down,  will 
not  be  considered  as  tenable  by  those  who  have  been  accustomed  to 
apply  legal  maxims  indiscriminately  to  all  cases,  instead  of  suiting 
them  to  the  state  and  condition  of  the  country  and  the  people.  Where 
it  is  evident  that  the  mass  of  society  are  not  aware  of  their  rights, 
and  that  they  have  sacrificed  their  titles  to  false  principles  and  erro- 
neously conceived  doctrines,  there  is  a  paramount  equity  which 
transcends  all  maxims,  and  distributes  equal  justice.  Such  equity 
must  be  sustained  by  the  courts,  unless  they  would  heedlessly  sacri- 
fice the  rights  of  the  many  to  the  privileges  of  the  few,  under  the  pre- 
tence of  adhering  to  maxims  which  it  is  their  duty  to  repudiate  as 
soon  as  they  furnish  a  protection  inconsistent  with  justice. 

"That  the  principles  here  laid  down  may  open  the  door  to  some 
litigation,  is  unquestionable ;  but  that  it  could  not  be  entirely  closed 
without  sacrificing  the  rights  of  the  actual  settler,  is  equally  indis- 
putable. That  the  popular  construction  of  the  act  of  1792  was  the 
correct  one,  and  should  have  been  maintained  by  the  courts,  no  one, 
I  believe,  who  investigates  the  subject,  now  entertains  a  doubt.  As 
it  is,  the  country  has  submitted  in  silence.  Those  who  have  toiled 
for  twenty  years,  have  seen  the  labours  of  a  life  swept  from  them  by 
judicial  construction.-  The  sweat  of  the  brow  thtit  has  mingled  with 
the  soil;  the  exertions  and  labours  of  the  hardy  and  industrious 
settler,  have  gone  to  swell  the  pocket,  and  increase  the  wealth  of 
the  warrant  holder.  Still  there  has  been  a  submission  that  tran- 
scends all  praise.  One  chance  yet  remains  of  rescuing  some  portion 
of  the  labours  of  the  settler  from  the  grasp  of  the  warrant  holder. 
Shall  this  chance  be  frittered  away  by  judicial  constructions,  or  shall 
the  rights  of  the  settler  be  sustained  when  it  can  be  done  without 
doing  violence  to  former  adjudications'?  This  is  a  question,  the  ulti- 
mate decision  of  which  rests  with  judges  who  deserve  and  have  the 
confidence  of  the  community." 

The  following  errors  were  assigned. 

1.  The  court  erred  in  charging  the  jury  that  the  plaintiff  in  this 
case  was  entitled  to  recover  the  usual  gratuity  of  the  land  upon  prov- 
ing the  settlement. 

2.  In  charging  the  jury  that  an  actual  abandonment  would  not 
prevent  the  recovery  of  the  plaintiff,  and  that  the  principle  of  aban- 
donment did  not  apply  where  the  settlement  condition  had  been  com- 
plied with. 

3.  In  charging  the  jury  that  where  a  settler  has  entered  without 
a  vacating  warrant,  he  is  entitled  to  retain  possession  of  the  gratuity 
without  warrant  or  survey,  and  that  the  title  of  the  warrantee  en- 
ured to  his  benefit. 

4.  In  charging  the  jury  that  where  an  actual  settler  has  entered 
into  an  agreement  for  the  purchase  of  a  part  of  the  warrant,  which 
is  termed  the  gratuity  by  the  court,  such  contract  is  in  fraud  of  his 
right,  and  need  riot  be  performed ;  and  that  if  money  was  paid  on 
such  contract,  it  could  be  recovered  back  by  the  settler ;  and  that 
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contracts  between  the  warrantee  and  the  actual  settler,  by  which 
any  portion  of  what  the  court  terms  gratuity  is  given  up,  cannot  be 
enforced. 

5.  The  court  erred  in  unsettling  and  overruling,  by  their  charge, 
all  the  legal  principles  that  have  been  ruled  and  decided  by  the  su- 
preme court  for  the  last  thirty  years,  relative  to  warrants  and  settle- 
ments north  and  west  of  the  rivers  Alleghany,  Ohio  and  Conewango, 
and  in  instructing  the  jury  that  the  solemn  contracts  of  the  parties, 
fairly  entered  into,  were  not  binding  on  one  of  the  parties  to  that 
contract. 

Fetterman,  with  whom  was  Evans,  for  the  plaintiffs  in  error. 

What  the  court  below  terms  the  gratuity,  was  the  portion  of  a 
tract  of  land  sometimes  given  by  the  warrantee  to  an  actual  settler 
as  a  compensation  for  his  labour  and  improvements.  The  plaintiff 
below  had  no  vacating  warrant,  and  claimed  under  the  act  of  the 
20th  of  March  1811,  5  Smith's  L.  198.  The  court  admitted  that 
possession  without  a  vacating  warrant  was  a  trespass  in  the  plaintiff, 
and  that  his  acts,  which  were  in  prevention  of  the  warrantee,  enured 
to  the  warrantee's  benefit.  Skeer  v.  Pearce,  7  Serg.  4"  Rawle  303. 

The  court  declined  hearing  further  argument. 

Jlyres,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — I  should  be  sorry  to  have  it  supposed  that  this 
court  had  hesitated  to  mark  its  dissent  from  the  doctrine  predicated 
at  the  trial.  A  rule  of  equity  was  laid  down  to  the  jury  which  I  am 
unable  to  comprehend :  which  the  judge  himself  seemed  to  think 
would  not  be  recognized  by  those  who  have  drawn  their  notions  of 
right  and  wrong  from  the  principles  and  maxims  of  the  law ;  and 
which,  if  it  be  a  rule  of  equity  at  all,  is  justly  described  by  him  as 
one  which  transcends  all  maxims.  The  proposition,  attempted  to 
be  established,  presents  the  supposed  equity  as  resting  on  the  tres- 
pass and  wrong  of  him  who  claims  the  benefit  of  it.  According  to 
the  judicial  construction  of  the  act  of  the  3d  of  April  1792,  established 
by  a  train  of  decisions  from  which  it  was  admitted  that  no  court 
could  dissent  without  endangering  the  foundations  of  property,  the 
land  on  which  the  plaintiff,  or  the  person  under  whom  he  claims,  en- 
tered in  the  character  of  a  settler,  was  the  lawful  estate  of  another ; 
yet  though  he  had  entered  without  or  against  the  consent  of  the 
owner,  it  was  thought  that  in  analogy  to  the  customary  terms  be- 
tween warrant  holders  and  persons  employed  by  them  to  perform  the 
condition  of  settlement,  the  law  would  imply  a  promise  to  give  him 
part  of  the  land.  And  for  what  ?  For  nothing  that  I  can  perceive 
but  to  ease  the  proprietor  of  the  burthen  of  ownership.  But  in  the 
cases  from  which  the  analogy  is  attempted  to  be  drawn,  the  "  cus- 
tomary gratuity,"  as  it  is  improperly  called,  is  given  by  actual  and 
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express  contract,  as  the  consideration  for  a  settlement  subsequently 
to  be  made  in  order  to  perfect  the  title ;  the  consideration  for  the 
promise  supposed  to  be  implied  here,  is  a  voluntary,  and  it  may  be, 
unwelcome  service.  According  to  the  construction  put  upon  the  act 
in  question,  in  Huidekoper's  Lessee  v.  Douglass,  3  Crunch  1,  which 
in  my  individual  judgment  was  the  true  one,  the  condition  of  settle- 
ment had  been  dispensed  with  by  the  continuance  of  Indian  hostili- 
ties to  the  period  of  General  Wayne's  treaty  ;  and  the  title  of  the 
warrantee,  on  the  principle  of  that  decision,  was  perfect  already.  But 
granting  that  by  the  decisions  of  our  own  court,  which  furnish  the 
rule  by  which  we  are  to  be  governed,  the  condition  of  settlement 
remained  to  be  performed  at  the  peace  :  yet  a  settler  by  contract 
would  be  bound  to  surrender  the  part  reserved  by  the  warrantee  at 
the  completion  of  the  settlement  and  residence  ;  for  it  would  be  un- 
just to  allow  him  the  benefit  of  the  contract  after  he  had  repudiated 
it  by  setting  up  an  independent  title  in  defiance  of  it,  for  the  same 
reason  that  a  lessee  cannot  be  allowed  to  resume  the  character  of  a 
tenant  and  the  advantages  incident  to  it  after  having  set  up  a  title 
independent  of  the  lease.  But  it  would  be  going  immeasurably  fur- 
ther, to  create  a  contract,  in  favour  of  a  settler  driven  to  the  verge  of 
a  defence  on  an  adverse  title,  when  he  would  have  forfeited  it  by 
resistance  had  a  contract  in  fact  existed.  The  injustice  of  implying 
a  contract  for  a  part,  from  an  adverse  possession  of  the  whole,  is  so 
glaring  of  itself,  as  to  render  any  attempt  to  illustrate  it  not  only  un- 
necessary but  futile.  And  why  should  we  force  such  a  principle 
into  our  jurisprudence,  to  the  disruption  of  the  best  established  rules 
of  property ;  or  rather  sustain  it  as  a  newly  discovered  common  law 
principle  of  local  origin  ]  Nothing  is  alleged  in  support  of  it  but  the 
supposed  hardship  of  "false  principles  and  erroneously  conceived 
doctrines"  adopted  by  the  tribunals  in  settling  the  construction  of  the 
act  in  question.  The  time  has  been  when  the  imputation  of  vicious 
principles  or  doctrines  to  the  judges  of  the  supreme  court  of  the 
United  States,  or  of  the  supreme  court  of  Pennsylvania,  would  have 
been  thought  a  bold  one.  With  one  illustrious  exception  they  have 
passed  away  ;  but  they  have  left  us  a  legacy  in  the  results  of  iheir 
judicial  labours  by  which  it  is  to  be  hoped  that  posterity  will  have 
the  wisdom  to  profit.  It  is  not  too  much  to  say  that  our  civil  liber- 
ties can  be  preserved  but  on  the  foundations  laid  by  them  for  the  secu- 
rity of  person  and  property;  and  that  the  permanence  of  our  political 
liberty  will  be  greatly  influenced  by  the  degree  of  our  adherence  to 
the  principles  of  the  constitution  as  settled  by  the  federal  judiciary. 
For  my  own  part  I  am  convinced,  that  had  the  decision  of  Huideko- 
per  v.  Douglass  preceded  the  decision  of  our  own  courts,  it  would  have 
put  an  end  to  the  contest,  and  given,  not  only  to  the  country  but  to 
the  losing  parties,  the  benefit  resulting  from  security  of  title  and  re- 
pose. Even  on  the  principles  established  by  our  own  courts,  a  set- 
tler without  a  vacating  warrant  is  a  trespasser,  and  nothing  is  left 
him  for  the  pretence  of  an  equity,  but  the  merit  of  personal  exposure 
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to  danger  in  establishing  a  barrier  to  the  incursions  of  a  barbarous 
enemy,  and  the  hardship  of  losing  the  fruits  of  his  labour  for  having 
misconceived  the  nature  ami  solidity  of  the  adverse  title.  It  is  ob- 
vious that  these  two  equities,  so  to  call  them,  cannot  stand  together. 
A  settler  who  entered  on  warranted  land  before  the  treaty  of  Fort 
Grenviile,  was  an  open  and  notorious  intruder,  because  the  title  of  the 
warrantee  was  protected  without  settlement  by  the  special  provisions 
of  the  law,  while  there  was  a  reasonable  apprehension  of  danger ; 
and  if  he  entered  after  the  general  pacification,  he  had  no  merit  from 
exposure  to  boast  of.  Even  were  that  otherwise,  his  merit  for  a 
service  to  the  public  would  be  a  subject  of  compensation  out  of  the 
public  purse,  rather  than  out  of  the  pocket  of  an  individual  who  had  not 
been  particularly  benefited  by  it.  For  myself  I  never  have  been  able 
to  perceive  any  peculiar  merit  in  the  settler  on  this  ground  as  regards 
the  title  of  the  warrantee.  On  the  other  hand,  if  he  entered  at  the 
expiration  of  two  years  from  General  Wayne's  treaty,  what  equity 
could  he  derive  from  having  mistaken  the  nature  of  the  title,  or  from 
the  hardship  of  having  the  question  decided  against  him  1  A  desire 
to  possess  the  property  of  another  because  we  have  expended  our 
money  or  labour  in  improving  it,  is  natural,  but  not  the  less  un- 
founded in  reason  or  justice.  Indeed  the  very  distinctions  of  pro- 
perty itself,  are  not  founded  so  much  on  justice  as  necessity  ;  for 
without  security  for  the  enjoyment  of  the  produce  of  our  labour 
there  would  be  no  incitements  to  industry,  and  society  could  not  exist. 
As  in  the  case  of  every  other  enterprise,  the  entry  of  a  settler  on 
appropriated  land  is  dictated  by  his  calculation  of  the  chances  of 
eventual  loss  or  gain.  And  if  the  event  turn  out  unpropitiously  for 
him,  who  is  to  suffer  for  it1?  Certainly  not  the  warrantee,  who  was 
not  the  cause  of  the  mistake,  and  did  no  act  to  induce  the  expendi- 
ture of  labour  which  is  the  consequence  of  it.  Such  a  case  is  within 
a  maxim  of  universal  law,  resting  on  reason  and  the  purest  ethics, 
that  a  loss  which  is  inevitable  shall  fa.ll  on  him  whose  act  produced 
it.  But  is  the  case  of  the  warrantee  destitute  of  merit  1  The  object 
of  the  state  in  offering  her  vacant  lands  for  sale  on  the  terms  of 
the  act  of  1792,  was  not  only  to  settle  the  country,  but  replenish  the 
treasury  ;  and  these  were  equally  meritorious  in  the  sight  of  the  legis- 
lature. Had  they  not  been  so,  the  lands  north  and  west  of  the 
Alleghany  river,  instead  of  being  exposed  to  sale  for  cash,  with  a 
condition  of  subsequent  settlement  superadded,  would  have  been  of- 
fered at  a  credit,  and  on  terms  of  settlement  in  the  first  instance.  I 
am  therefore  unable  to  perceive  an  equity  in  either  class  so  omnipo-" 
tent  as  to  uproot  the  settled  foundations  of  property.  The  real  hard- 
ship of  which  the  settlers  have  reason  to  complain,  has  been  produced 
by  an  injudicious  disposition  to  maintain  their  titles  against  the  true 
owners  and  the  true  construction  of  the  law.  Had  the  decision  in 
Huidekoper  v.  Douglass  been  established  as  the  rule  of  the  state 
courts,  the  settlers  would  have  had  the  land  long  since  at  a  reason- 
able price,  and  for  a  tithe  of  the  sum  unavailingly  spent  by  them  in 
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a  harassing  contest ;  and  the  country,  instead  of  being  shunned  by 
the  tide  of  emigration  that  set  in  towards  the  west,  would  have  been 
densely  populated,  and  as  highly  cultivated  as  the  beautiful  region 
that  adjoins  it  in  a  sister  state.  Concurring  in  opinion  with  the  judge, 
that  the  excitements  caused  by  this  controversy  are  nearly  allayed, 
and  heartily  responding  to  his  sentiment  that  he  who  would  rouse 
them  again  cannot  be  instigated  by  either  patriotism  or  a  reverence 
for  the  institutions  of  the  country,  we  esteem  it  a  duty  not  to  stimu- 
late the  resentments  of  the  disappointed,  or  encourage  unavailing 
hopes  which  would  blow  them  again  into  a  flame.  We  are  of  opi- 
nion that  there  is  no  implication  of  a  contract  or  an  equity  arising 
out  of  the  circumstances  disclosed  in  the  charge,  which  could  in  any 
wise  entitle  the  plaintiff  to  recover. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Stevenson  against  Docherty. 

Debt  upon  a  recognizance  of  bail  in  error  falls  within  the  purview  of  the  act 
of  1810,  and  may  be  arbitrated,  unless  the  defendant  has  previously  pleaded  nul 
tiel  record. 

ERROR  to  the  common  pleas  of  Mleghany  county. 

This  was  an  action  of  debt,  brought  by  William  Docherty  against 
Samuel  Stevenson  and  James  Taylor,  on  a  recognizance  to  prosecute 
a  writ  of  error.  The  plaintiff  below  entered  a  rule  of  reference  under 
the  compulsory  arbitration  law.  At  the  meeting  of  the  arbitrators 
there  was  no  attendance  or  acquiescence  on  the  part  of  the  defend- 
ants. An  award  was  filed  in  favour  of  the  plaintiff  for  the  amount 
of  the  recognizance,  and  judgment  thereon  entered. 

The  following  error  was  assigned. 

The  cause  of  action  in  the  court  below  being  debt  on  a  recog- 
nizance of  bail  in  error,  to  which  the  plea  on  behalf  of  the  defendants 
was  "nul  tiel  record,"  is  not  embraced  within  the  scope  of  the  arbitra- 
tion law,  and  did  not  therefore  fall  legally  within  the  jurisdiction  of 
arbitrators. 

H.  M.  Watts,  for  plaintiffs  in  error. 

The  defendants  below,  by  declining  to  appear  at  the  time  appoint- 
ed for  choosing  the  arbitrators,  and  before  the  board  of  arbitrators, 
studiously  avoided  every  act  that  might  be  construed  into  an  acqui- 
escence on  their  part  to  submit  the  determination  of  their  cause  to 
arbitrators,  whose  proceedings,  they  believed,  would  be  nugatory  for 
want  of  jurisdiction. 
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It  must  be  conceded,  if  there  be  an  abiding  authority  in  cases 
upon  which  we  rely  when  consulting  with  our  clients,  that  Roop  et 
al.  v.  Meek,  6  Serg.  fy  Rawle  542,  and  Ramsey  v.  Smith,  Ibid.  573, 
decide  the  principle  involved  in  this  cause  in  favour  of  the  plain- 
tiffs in  error. 

The  force  of  these  decisions  cannot  be  obviated  by  the  presump- 
tion that  the  cause  might  have  turned  upon  an  issue  of  fact,  and  not 
an  issue  of  law,  to  be  determined  by  the  inspection  of  the  record,  over 
which  no  human  power  had  the  legal  control  but  the  court  itself. 
The  defendants  were  not  obliged  to  join  issue  until  regularly  called 
to  do  so  by  the  rules  of  court.  Having  strictly  conformed  to  them, 
they  were  not  in  default,  and  ought  not  to  be  deprived  of  their  de- 
fence by  the  action  of  the  plaintiffs,  who  illegally  removed  the  cause 
to  a  tribunal  before  which  pleadings  are  dispensed  with,  and  which 
could  not  have  entertained  jurisdiction  had  the  plea  of  nul  tiel  record 
been  entered.  In  Smith  v.  Ramsey  et  al.  it  is  ruled,  that  a  scire 
facias  cannot  issue  from  the  supreme  court  on  a  recognizance  of  bail 
in  error,  where  the  record  has  been  remitted  to  the  district  court. 
Why  not  issue  1  The  defendants  might  not  plead  nul  liel  record,  and 
there  might  be  no  necessity  for  the  production  of  the  record,  but  as 
evidence  of  a  fact  for  the  jury.  It  is  upon  the  solid  ground  that 
there  is  a  probability  of  the  plea  being  entered ;  or  at  least  that  a 
plaintiff  has  no  right  to  select  a  tribunal  before  which  a  legal  defence 
of  his  adversary  must  be  excluded  from  necessity. 

Mr  Watts  referred  also  to  Buckwalter  v.  The  United  States,  11 
Serg.  <$•  Rawle  193,  and  Commonwealth  v.  Reynolds,  17  Serg.  <$• 
Rawle  367. 

Fetterman,  for  defendants  in  error,  the  court  declined  hearing. 

PER  CURIAM. — The  ground  taken  is,  that  no  cause  which  may  be 
made  by  the  pleadings  to  turn  on  the  existence  and  inspection  of  a 
record,  is  within  the  compulsory  arbitration  laws.  If  that  were  de- 
cisive, those  laws  would  be  a  dead  letter;  for  there  is  no  action  on 
which  an  issue  of  law  may  not  be  joined  by  the  plea,  for  instance,  of 
a  former  recovery.  In  Roop  v.  Meek  it  is  intimated  that  an  action 
on  a  bail  bond  is  not  within  their  purview;  but  chiefly  because  the 
discretionary  power  to  give  summary  relief  is  lodged  by  the  statute 
with  the  court  alone.  In  Hill  ».  Crawford,  8  Serg.  fy  Rawle  477,  it 
was  held  that  a  scire  facias  on  a  judgment  may  be  referred  under  the 
act  of  1810.  There,  as  here,  the  objection  was  that  arbitrators  are 
incompetent  to  try  an  issue  of  law ;  and  there,  as  here,  it  was  uncer- 
tain whether  such  an  issue  would  be  joined,  it  being  conceded  that  the 
plea  of  nul  tiel  record  was  put  in  after  the  rule  of  reference.  The 
authority  of  that  case  therefore  is  decisive  of  the  point. 

Judgment  affirmed. 

in. — x 
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Rapp  against  Palmer. 

If  a  common  carrier  by  whom  goods  are  sent  to  A,  sells  them  to  B,  such  sale 
vests  no  title.  To  take  a  case  out  of  the  operation  of  this  principle,  on  the  ground 
of  usage  of  trade,  it  must  be  an  usage  which  has  every  requisite  to  give  it  validity : 
it  must  be  ancient,  certain,  uniform  and  reasonable. 

THIS  was  an  action  of  trover,  brought  in  the  common  pleas  of  Jll- 
leghany  county,  by  the  defendants  in  error  against  Frederick  Rapp. 
Palmer  and  Mills  were  merchants  residing  at  Parkersburg,  Virginia, 
on  the  Ohio  river.  They  employed  one  Blinn,  who  had  charge  of  a 
keel  boat,  to  carry  a  quantity  of  corn,  to  be  delivered  to  Hugh 
M'Shane  at  Pittsburgh.  Blinn,  instead  of  delivering  the  corn,  agree- 
ably to  contract,  at  Pittsburgh,  sold  it  on  the  way  to  the  defendant 
below,  or  his  agent,  at  Economy,  who  contended  that  by  this  pur- 
chase, without  notice  of  the  plaintiff's  title,  the  property  was  vested 
in  himself.  On  the  trial,  a  variety  of  testimony  was  produced  in 
relation  to  the  custom  of  trading  along  the  Ohio  river.  The  testi- 
mony was  somewhat  contradictory,  and  left  the  question  unsettled, 
whether  it  was  the  general  custom  of  freighters  and  owners  of  boats 
to  buy  and  sell  produce  at  the  different  towns  along  the  river  1  The 
fact  however  was  established  that  it  was,  at  least,  a  very  common 
practice. 

The  court  below  charged  the  jury  that  this  case  was  governed  by 
the  decision  of  the  supreme  court  in  the  case  of  Lecky  v.  M'Dermott, 
8  Serg.  <$•  Rawle  500 :  and  that  if  they  believed  Palmer  and  Mills 
were  the  owners  of  the  corn  sold  by  Blinn,  they  were  entitled  to  re- 
cover,  notwithstanding  Rapp's  agent,  under  the  circumstances  proved 
by  the  witnesses,  made  the  purchase  without  any  knowledge  of 
Palmer  and  Mills's  right  of  property. 

The  error  assigned  was  to  this  charge  of  the  court. 

Forward,  for  plaintiff  in  error,  admitted  the  general  principle  that 
a  carrier  cannot  sell  goods  with  which  he  is  entrusted.  But  this 
case  is  an  exception,  and  does  not  fall  under  the  rule  of  caveat  emptor 
laid  down  in  Lecky  v.  M'Dermott,  8  Serg.  fy  Rawle  500.  There 
may  be  cases  in  which  the  owner  may  be  accessary  to  the  fraud  of 
the  carrier.  Here  the  corn  was  in  open  barrels  and  in  the  car ;  and 
in  these  respects,  came  under  the  denomination  of  marketing.  It 
was  sold  in  one  of  the  markets  on  the  river ;  for  every  town  along 
the  river  is  a  market  place.  Boats  are  in  the  practice  of  trading  at 
these  towns  ;  and  sales  are  made  at  them,  just  as  sales  are  made  at 
the  markethouse  in  Pittsburgh.  It  is  admitted  there  is  no  market 
overt  in  Pennsylvania.  But  the  principle  is  well  established,  that  if 
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property  be  sent  to  a  place  where  such  things  are  usually  sold,  the 
purchaser  will  hold.  Shaw  et  al.  v.  Levy,  17  Serg.  fy  Rawle  99. 
Where  goods  are  sent  in  such  a  way  as  to  show  an  apparent  purpose 
of  sale,  a  special  agent  may  bind  the  principal  by  a  sale.  It  is  un- 
derstood that  goods  delivered  to  a  carrier  on  the  Ohio,  such  as  corn, 
vegetables,  &c.  are  delivered  for  sale.  Blinn  then  had,  from  the 
ordinary  course  of  trade,  an  implied  authority  to  sell.  Hence  this 
case  is  different  from  that  of  Lecky  v.  M'Dermott. 

Fetterman,  for  the  defendants  in  error,  was  stopped  by  the  court. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — I  cannot  perceive  any  essential  difference  between 
this  case  and  Lecky  v.  M'Dermott,  8  Serg.  <$•  Rawle  500.  The 
principle,  that  if  a  wagoner,  who  is  a  common  carrier,  by  whom 
goods  are  sent  to  deliver  to  A,  sell  them  to  B,  the  sale  vests  no  pro- 
perty in  the  purchaser,  is  thought,  to  be  so  plain  that  it  is  difficult  to 
render  it  plainer  by  argument.  But  it  is  said  that  this  is  an  excep- 
tion, on  the  ground  of  a  supposed  usage  of  trade  on  the  rivers  Ohio 
and  Mississippi.  To  take  a  case  out  of  the  operation  of  a  general 
principle,  a  usage  should  have  every  requisite  to  give  it  validity.  It 
must  be  ancient,  certain,  uniform  and  reasonable. 

And  although  a  usage  is  often  resorted  to  for  explanation  of  com- 
mercial instruments,  it  never  is,  nor  ought  to  be,  received  to  contra- 
dict a  settled  rule  of  commercial  law.  Frith  v.  Barker,  2  Johns.  Rep. 
335.  But  what  is  the  extent  of  the  usage  proved  by  the  witnesses  1 
It  is,  that  persons  are  in  the  habit  of  carrying  produce,  such  as  corn, 
flour,  &c.  up  and  down  the  Mississippi  and  Ohio  rivers;  that  a  great 
amount  is  so  sold  ;  that  they  load  their  own  boats  and  deal  in  the 
manner  mentioned  ;  that  immense  quantities  are  sold  at  the  wharves 
by  persons  having  charge  of  them  ;  that  this  trade  is  going  on  at  all 
seasons  when  the  river  is  navigable,  very  often  in  flat  boats  descend- 
ing, and  keel  boats  ascending  the  river.  Captain  Stone,  who  has 
been  employed  as  a  captain  of  a  boat  on  the  Ohio,  also  says,  that 
the  freighter  frequently  authorizes  the  captain  to  sell  at  the  towns 
along  I  he  river,  but  that  when  not  authorized  to  sell,  they  must  de- 
liver the  goods  to  the  consignee  at  the  place  of  destination.  We  can 
readily  suppose  that  a  trade  of  this  description  would  be  carried  on 
on  the  margin  of  *he  rivers  ;  nor  is  it  peculiar  to  the  rivers  in  the  in- 
terior, but  also  extends  to  the  rivers  on  the  sea  board.  Still  this  has 
never  been  supposed  to  form  an  exception  in  the  case  of  a  common 
carrier,  so  as  to  authorize  him  to  sell  goods  entrusted  to  him  for  an 
entirely  different  purpose.  Blinn  undertook  to  carry,  for  hire,  the 
produce  in  question  to  the  city  of  Pittsburgh.  In  violation  of  his 
trust  he  sells  the  property  to  the  agent  of  the  defendant,  under  cir- 
cumstances which  the  agent  acknowledges  awakened  his  suspicions. 
The  case  itself  shows  the  danger  of  relaxing  the  rule  of  law.  Let 
it  once  be  ruled  that  boatmen  on  our  rivers  and  canals  can  vest  a 
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title  in  a  vendee  of  goods  entrusted  to  their  care,  and  there  will  be 
an  end  to  all  security  to  the  owners.  Even  as  it  is,  frauds  have  al- 
ready been  practised  to  a  great  extent  in  the  sale  of  the  article  of 
coal  on  the  Schuylkill  canal,  very  much  to  the  detriment  of  the 
trade.  The  rule  of  the  common  law  is  caveat  emptor,  and  unlike  the 
civil  law,  the  possession  of  goods  is  but  prima  facie  evidence  of  title, 
with  some  exceptions,  which  will  be  now  noticed.  I  fully  subscribe 
to  the  doctrine  that  an  agent  may  bind  his  principal  within  the  limits 
of  an  authority  with  which  he  has  been  apparently  clothed  by  the 
principal  in  respect  to  the  subject,  matter.  If  a  principal  send  a  com- 
modity to  a  place  where  it  is  the  ordinary  business  of  the  person  to 
whom  it  is  confided  to  sell,  it  must  be  intended  that  the  commodity 
was  sent  thither  for  the  purpose  of  sale.  Thus  if  the  owner  of  a 
horse  send  it  to  a  repository  of  sale,  it  must  be  intended  that  he  sent 
it  there  for  sale.  Or  if  one  send  goods  to  an  auction  room,  it  cannot 
be  supposed  that  he  sent  them  thither  merely  for  safe  custody. 
When  the  article  is  sent  in  such  a  way,  and  to  such  a  place,  as  to 
exhibit  an  apparent  purpose  of  sale,  the  principal  will  be  bound.  In 
the  cases  referred  to,  the  person  and  the  place  both  indicate  the  na- 
ture of  the  business  carried  on.  It  would  be  a  fraud  on  the  pur- 
chaser, against  which  he  could  not  guard  himself  wilh  any  ordinary 
care,  which  the  depository  was  enabled  to  commit  by  the  unwise 
conduct  of  the  owner;  it  would  therefore  be  but  just  that  he  should 
bear  the  loss.  But  is  that  the  case  here  ]  The  plaintiff  entrusted 
his  goods  to  a  common  carrier,  whose  ordinary  business  it  is  to  carry 
produce,  such  as  flour,  corn,  &c.  on  freight.  What  then  is  there 
here  from  which  you  can  cast  upon  the  freighter  the  imputation  of 
carelessness  or  want  of  care.  It  has  not  been  proved,  even  if  that 
would  take  the  case  out  of  the  rule,  that  Blinn  was  the  owner  of  the 
boat,  and  as  such  was  in  the  habit  of  trading  in  the  manner  men- 
tioned by  the  witnesses.  Blinn  was  a  common  carrier,  known  to  be 
such,  and  of  course  subject  to  all  the  rules  which  govern  common 
carriers.  There  is  nothing  therefore  which  dispenses  with  the  well 
known  principle,  caveat  emptor.  The  goods  were  sent  according  to 
the  well  known  course  of  trade.  If  a  person  choose  to  purchase 
goods  from  a  common  carrier,  he  does  so  at  his  peril.  It  has  been 
thought  wise  by  the  sages  of  the  law,  to  throw  the  risk  of  title  rather 
on  the  vendee  than  the  owner;  and  of  the  wisdom  of  the  rule  this  case 
is  a  strong  illustration.  A  contrary  principle  would  increase  the  risk 
of  the  owners,  without  adding  much  to  the  security  of  bonafidc  pur- 
chasers. 
Judgment  affirmed. 
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Allen  against  M'Masters. 

In  ejectment,  where  the  plaintiff  claimed  under  a  devise  from  a  father  to  a 
son  of  land  which  the  devisor  held  in  his  lifetime  under  a  deed  executed  to 
himself  and  wife,  and  she,  after  a  lapse  of  fifteen  years  from  the  death  of  the 
devisor,  claimed  the  land  by  right  of  survivorship  under  the  deed  ;  the  plaintiff 
will  not  be  permitted  to  prove  that  the  grantor  was  ignorant  of  the  insertion  of 
her  name  in  the  deed,  and  had  no  intention  to  make  her  a  gift,  she  being  his 
sister :  but  the  plaintiff  may  prove  that  the  whole  of  the  consideration  was  paid 
by  the  devisor  and  his  son  the  devisee,  and  that  the  devisor  said,  both  before 
and  at  the  execution  of  the  deed,  that  he  intended  the  land  for  his  son. 

Evidence  cannot  be  received  to  show  that  the  wife  was  at  the  time,  and  long 
afterwards  continued,  ignorant  of  the  insertion  of  her  name  in  the  deed.  It  is 
competent,  however,  to  prove  that  the  husband  had  no  knowledge  of  the  fact. 

Her  own  declarations  will  be  admitted  to  prove  that  the  insertion  of  her  name 
was  without  authority,  and  was  a  trick  of  the  scrivener  for  the  secret  purpose 
of  rendering  her  a  service. 

In  doubtful  cases  it  is  better  to  admit  proof,  and  judge  of  its  effects  after- 
wards. An  offer,  therefore,  to  prove  that  the  widow  accepted  and  enjoyed  a 
provision  under  the  devisor's  will  for  fifteen  years  before  claiming  the  land ; 
that  the  son,  with  her  knowledge,  claimed,  occupied  and  largely  improved  it ;  and 
that  she  never  claimed  it  until  it  was  sold  by  the  sheriff,  as  her  son's  property, 
to  the  plaintiff,  should  be  received,  although  such  evidence  might  not  make  out 
a  case  of  election  by  the  widow. 

ERROR  to  the  common  pleas  of  Meghany  county. 

This  was  an  action  of  ejectment  brought  by  Michael  Allen  against 
William  M'Masters  and  Alexander  M'Kee,  the  defendants  in  error, 
to  recover  a  tract  of  land  on  Chartier's  creek,  containing  one  hun- 
dred and  thirty-two  acres.  The  plaintiff  deduced  a  regular  title  from 
the  commonwealth  to  James  Richardson  for  the  tract  in  dispute. 
He  then  gave  in  evidence  a  deed  from  said  Richardson  to  Ephraim 
Jones  and  Rachel  his  wife,  dated  the  10th  of  January  1805,  and 
recorded  in  book  M,  page  369,  in  the  office  of  the  recorder  of  said 
county.  Ephraim  Jones,  by  his  will  dated  the  13th  of  December 
1806,  devised  to  his  third  son,  John  Jones,  the  tract  in  dispute,  and 
charged  the  same  with  the  payment,  within  four  years  after  his  de- 
cease, of  400  dollars  with  interest,  which  was  the  proportion  of  a 
fund  created  by  his  will,  amongst  other  purposes,  for  the  payment  of 
an  annuity  of  80  dollars  for  life  to  his  wife  Rachel  Jones,  who  was 
to  choose  her  residence  either  with  her  son  Thomas  or  with  her  son 
John ;  and,  however  she  might  elect,  was  to  be  made  comfortable  in 
a  room  furnished  and  appropriated  to  her  own  use.  On  the  death  of 
Ephraim  Jones,  his  son  John  took  possession  of  the  tract  and  remained 
on  it,  his  mother  living  with  him,  for  fourteen  or  fifteen  years,  until 
the  land  was  levied  upon  under  a  judgment  held  against  him  by  S. 
and  J.  Thompson,  and  sold  as  his  property  by  the  sheriff  to  Michael 
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Allen,  to  whom  a  sheriff's  deed  was  acknowledged  on  the  17th  of 
August  1821.  Before  the  entry  of  the  tenant  to  whom  the  sheriff's 
vendee  rented,  Mrs  Jones  took  possession,  claiming  the  land  in  her 
own  right,  under  the  deed  from  Richardson,  in  which  her  name  was 
inserted  as  a  grantee  along  with  her  husband.  Under  her  the  de- 
fendants in  error  claim.  This  suit  was  brought  in  1829  after  her 
death. 

The  following  propositions  were,  at  the  trial,  submitted  by  the 
plaintiff's  counsel. 

1.  The  plaintiff  offered  to  prove,  by  James  Richardson,  the  owner 
of  the  land  previously  to  the  execution  of  the  deed  by  him  to  Ephraim 
Jones  and  wife,  and  other  testimony,  that  he  did  not  know  that  the 
conveyance  was  drawn  to  Ephraim  Jones  and  wife ;  that  he  had  no 
intention  to  make  any  gift  to  Mrs  Jones,  who  was  his  sister;   that 
the  purchase  money  was  all  paid  by  Ephraim  Jones  or  his  son,  the 
devisee  of  the  tract;  that  the  consideration  was  the  payment  of  a 
judgment  held  by  Presly  Neville  against  him;  that  Ephraim  Jones 
said,  previously  to,  and  at  the  time  of  the  execution  of  the  deed,  that 
he  intended  the  tract  for  his  son  John. 

2.  The  plaintiff  further  offered  the  grantor,  and  other  testimony, 
to  show  that  Rachel  Jones  never  knew  of  her  name  being  inserted 
in  the  deed  until  about  the  time  of  the  sale  to  Michael  Allen,  and 
that  the  grantor,  and  grantee  Ephraim  Jones,  did  not  know  it. 

3.  The  plaintiff  further  offered  to  prove,  that  the  insertion  of  Ra- 
chel Jones's  name  in  the  deed  was  without  authority,  and  was  done 
by  the  scrivener  for  the  secret  purpose  of  rendering  a  service  to  Ra- 
chel Jones,  and  was  a  trick  of  his,  by  the  declarations  of  Mrs  Jones 
herself,  and  corroborated  by  the  other  facts  as  stated  in  the  first  and 
second  propositions. 

4.  The  plaintiff  further  offered  to  prove  that  Rachel  Jones  ac- 
cepted the  devise  of  80  dollars  per  annum,  from  the  death  of  the  tes- 
tator until  after  the  sale  to  Michael  Allen  by  the  sheriff;  that  John 
Jones,  with  her  knowledge,  claimed,  occupied  and  largely  improved 
the  tract  of  land  devised  to  him  ;  and  that  she  never  claimed  the 
land  until  after  the  sale  to  Michael  Allen. 

These  four  distinct  propositions  were  severally  rejected  by  the 
court  below,  to  which  decision  the  plaintiff's  counsel  excepted. 

Error  was  assigned  to  the  decision  of  the  court  below,  rejecting  the 
evidence  specified  in  the  above  propositions. 

Colwett,  for  plaintiff  in  error. 

The  insertion  of  the  name  of  Rachel  Jones  in  the  deed  from  Rich- 
ardson, for  the  land  in  question,  was  a  mistake.  The  witnesses  of- 
fered to  prove  this,  were  competent,  and  the  matters  stated  in  the 
offer  go  most  strongly  to  establish  that  fact.  It  was  surely  such 
evidence  as  should  have  gone  to  the  jury.  It  is  contrary  to  the 
principles  of  sound  judicial  proceeding  to  reject  such  testimony. 
The  leaning  of  the  court,  in  such  cases,  should  be  to  the  admission 
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of  testimony,  as,  if  it  should  prove  insufficient,  irrelevant,  or  impro- 
per, the  mischief  can  be  much  more  easily  corrected  than  in  cases  of 
hasty  rejection.  It  is  often  utterly  impossible  for  parties  so  to  state 
their  testimony  as  to  bring  their  case  fairly  before  a  court  of  error. 
It  is  much  safer  to  permit  the  whole  testimony  to  come  out,  that  the 
court  of  the  last  resort  may  pronounce,  in  view  of  all  the  details, 
whether  it  was  proper  for  the  consideration  of  the  jury.  The  decis- 
ion of  the  court,  below  in  this  case  has  brought  us  here  with  a  mea- 
gre staiement  of  the  main  facts  we  expected  to  prove,  without  those 
corroborating  circumstances  which  go  to  fill  up  the  features  of  every 
transaction.  A  mistake  like  that  now  alleged,  is  not  capable,  in  most 
cases,  of  that  direct  proof  of  which  many  things,  not  more  evident, 
are  susceptible.  It  is  proving  a  negative.  Yet  the  conclusions  aris- 
ing.from  the  facts  we  offered  10  prove,  seem  irresistible.  The  gran- 
tor, a  brother  of  Rachel  Jones,  knew  nothing  of  the  insertion  of  her 
name  in  the  deed.  Nothing  was  said  about  it.  He  intended  her  no 
benefit,  and  received  no  part  of  the  purchase  money  from  her.  Her 
husband  who  made  the  purchase,  and  his  son  John  for  whom  he  de- 
clared he  was  purchasing,  paid  all  the  purchase  money.  He  made 
another  provision  in  his  will  for  his  wife  ;  and  in  the  same  will 
carried  out  his  intention,  as  declared  at  and  before  the  execution 
of  the  deed,  by  giving  this  land  to  his  son  John.  His  wife,  after 
his  death,  acquiesced  in  this  arrangement  for  some  fifteen  years 
until  the  discovery  was  made  of  her  right  of  survivorship,  when 
she  immediately  seized  the  prize.  These  facts  so  loudly  proclaim 
a  mistake,  that  no  jury  could  hesitate  to  find  the  fact.  The  grantor 
avers  he  did  not  intend  any  benefit  for  his  sister.  The  husband 
intended  it  for  his  son,  and  the  wife  knew  nothing  of  her  rights,  as 
now  set  up,  for  fifteen  years  after  the  land  was  given  to  her  son. 
Surely  there  can  be  no  mistaking  the  light  in  which  the  acting  par- 
ties to  this  transaction  viewed  it.  They  never,  in  the  most  distant 
degree,  contemplated  this  survivorship.  The  facts,  that  Rachel 
Jones  did  not  avail  herself  of  it  when  it  accrued,  nor  for  so  long  a 
period  after,  and  that  she  did  the  first  moment  it  was  made  known 
to  her,  speak  more  plainly  than  words — than  the  strongest  evidence 
of  admissions,  that  she  was  wholly  ignorant  of  any  right  or  claim  to 
the  land  in  any  event.  It  is  not  here  a  naked  question  how  far  a 
grantee  may  take  under  a  deed  of  which  he  was  long  ignorant,  and 
where  the  parties  claiming  against  him  may  not  be  able  to  surmount 
the  presumption  of  his  assent  to  a  conveyance  for  his  benefit.  The 
question  here  is  one  of  mistake  or  not,  and  were  it  not  for  the  facts 
we  offer  to  prove,  going  to  show  the  mistake,  assent  here  might  be 
presumed  :  but  the  presumption  is  met  and  overthrown  by  the  evi- 
dence of  mistake. 

The  mistake,  we  allege,  does  not  destroy  this  deed,  but  what  a 
court  of  equity  always  permits  in  such  cases  only  goes  to  reform  it, 
and  confirm  what  was  done  under  it  for  twenty  years.  On  the 
whole  subject  of  mistake,  as  applicable  here,  we  refer  to  the  follow- 
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ing  cases.  Gillespie  v.  Moon,  2  Johns.  Ch.  585 — 593 ;  Livingston 
v.  Livingston,  2  Ibid.  537;  De  Reimer  v.  Cantilla,  4  Ibid.  85;  Ibid. 
167 ;  Washburn  v.  Merril,  1  Day  139  ;  Higginbotham  v.  Burnet,  5 
Johns.  Ch.  185;  Thompson's  Lessee  v.  White,  1  Ball.  424;  Powell 
v.  Mifflin's  Administrator,  2  Doll.  70 ;  Wallace  v.  Baker,  1  Binn. 
616  ;  Diukle  v.  Marshall,  3  Ibid.  587;  Christ  v.  Diffenbach,  1  Serg. 
<$•  Rawle  466  ;  Cozens  v.  Stevenson,  5  Ibid.  421 — 426  ;  Collam  v. 
Hocker,  1  Rawle  110;  2  Swift's  Dig.  92—100;  1  Madd.  Ch.  48; 
8  Comyn's  Dig.  75  ;  Beltzhoover  v.  Darragh  et  oL,  16  Serg.  fy  Rawle 
346 ;  Com.  Bank  v.  Clapier,  3  Rawle  340—346 ;  Oliver  for  use  v. 
Oliver,  4  Ibid.  145. 

The  court  below  undeniably  erred  in  rejecting  the  evidence  offered 
to  show  the  election  of  Rachel  Jones  to  take  the  provision  made  for 
her  in  her  husband's  will.  She  could  not  take  by  and  against  the 
will.  The  land  she  now  claims  was  not  only  the  sole  provision  for 
her  son  John,  but  was  taken  by  him  with  a  heavy  incumbrance  for 
the  benefit  of  the  other  heirs.  Would  she  be  permitted  to  wait  until 
this  incumbrance  would  be  discharged,  and  then  come  forward  and 
sweep  off  the  whole  *?  No  semblance  of  a  reason  can  be  given,  no 
shadow  of  an  authority  can  be  shown,  why  we  were  refused  permis- 
sion to  prove  the  acquiescence  of  the  widow  in  the  family  arrange- 
ment of  the  husband,  and  her  election  to  take  that  portion  of  her 
estate,  offered  to  her,  in  full.  The  question  of  election  or  not,  in 
such  cases,  is  always  open.  Every  case  is  one  of  election  where  the 
party  cannot  take  both  benefits.  By  this  strange  rejection  of  the 
evidence  of  election,  we  were  not  only  debarred  from  fixing  the  de- 
fendants to  the  consequences  of  an  election  by  the  widow,  but  pre- 
vented from  presenting  other  views  of  the  case,  which  might  be 
equally  important.  It  is  settled,  for  instance,  that  a  party  for  whom 
a  provision  has  been  made  in  a  will,  and  whose  separate  property 
has,  by  the  same  will,  been  given  to  another  person,  shall  not  set  up 
their  claim  and  their  own  estate,  which  has  thus  been  given  away, 
without  making  compensation  to  the  disappointed  party  to  the  amount 
of  the  gift  made  by  the  will  to  the  person  who  resumes  his  own. 
Here  we  are  prevented  from  availing  ourselves  of  this  principle  of 
equity,  as  we  are  not  allowed  to  show  the  amount  received  by  the 
widow  under  the  will.  We  contend  that  she  was  bound  to  surren- 
der to  us  every  farthing  she  had  received  under  the  will  before  she 
could  enter  upon  the  land,  and  that  we  should  be  permitted  to  hold 
the  land  until  compensation  is  fully  made.  12  Serg.  <$•  Rawle  404; 
7  Ibid.  63 ;  9  Ibid.  431  ;  7  Bac.  M.  444 ;  2  Rop.  Leg.  378,  379 ;  2 
Madd.  Ch.  48 ;  8  Comyn's  Dig.  536—543 ;  2  Yeates  398;  16  Serg. 
fy  Rawle  346;  3  Rawle  340;  4  Rawle  145;  1  Swanston  381,  note; 
Matthews  on  Presump.  Ev.  426;  4  Dessaus.  Eq.  Rep.  146,  295;  2 
Hen.  <$•  Munf.  387 ;  2  Dick.  463  ;  3  Dessaus.  Eq.  Rep.  386 ;  Jlmbler 
431,  466,  682,  720,  657;  3  Jitk.  616;  Edw.  Ch.  210;  3  Yeates  164; 
20  Johns.  30  ;  2  Rop.  Leg.  445  ;  17  Serg.  fy  Rawle  24 ;  1  Swanston 
423,  433,  442  ;  4  Dessaus.  Eq.  Rep.  301. 
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Fetterman,  for  defendant  in  error. 

The  widow  acted  under  the  impression,  up  till  the  sheriff's  sale, 
that  her  name  was  not  in  the  deed.  It  would  have  been  better  for 
her  to  have  claimed  her  dower,  instead  of  accepting  the  provision 
made  for  her  by  the  will.  In  that  case,  instead  of  the  80  dollars  per 
annum,  her  income  would  have  been  300  dollars  in  1805,  and  from 
that  time  forward  would  have  been  constantly  increasing. 

Our  first  objection  to  the  propositions  is,  that  they  are  too  vague 
and  indefinite.  A  general  offer  to  show  misrepresentation  and  fraud 
is  not  admissible.  Commonwealth  v.  Brenneman,  1  Rawle  316. 
This  doctrine  of  mistake  to  contradict  a  deed,  and  the  most  impor- 
tant clause  in  the  deed,  would  go  to  change  the  whole  course  of  con- 
veyance and  descent.  Christine  et  al.  v.  Whitehill,  16  Serg.  <£• 
Rawle  108;  Hain  et  al.  v.  Bell's  Administrator,  14  Serg.  fy  Rawle 
160;  3  Dessaus.  Ch.  R.  149;  I  Ibid.  333;  Heagy  v.  Umberger,  10 
Serg.  fy  Rawle  339 ;  2  H.  Bl.  664 ;  Iddings  v.  Iddings,  7  Serg.  fy 
Rawle  III;  8  Mass.  146  ;  Talb.  Ca.  in  Eq.  240 ;  2  Jltk.  372—383; 
4  Dessaus.  Ch.  R.  60,  215,  447;  3  Stark.  Ev.  1020;  Collam  v. 
Hocker,  1  Rawle  108 ;  Shepherd  v.  Watson,  1  Watts  35 ;  1  Swan- 
ston  382. 

On  the  subject  of  election.  Cauffman  v.  Cauffman,  17  Serg.  <£• 
Rawle  25  ;  Duncan  v.  Duncan  et  al.,  2  Yeates  302  ;  3  P.  Wms  320; 
Webb  v.  Evans,  1  Binn.  572 ;  Wilson  v.  Wilson,  9  Serg.  fy  Rawle 
425—430 ;  2  Wheat.  32  ;  2  Johns.  Ch.  60,  602  ;  4  Dessaus.  Ch.  R. 
301. 

Forward,  on  the  same  side. 

The  plaintiff  below,  in  the  propositions  submitted,  presented  his 
whole  case  to  the  court.     It  is  not  a  case  where  one  or  two  facts  of- 
fered, were  to  be  followed  by  others  forming  a  chain  of  evidence. 
Allen  was  an  adventurer  at  sheriff's  sale  with  full  notice  of  title;  for 
the  record  of  the  deed  was  staring  him  in  the  face.    Ho  is  now  seek- 
ing to  divest  a  legal  title  ;  to  annul  a  vested  right.     It  is  not  alleged 
that  he  was  misled  by  any  misrepresentations.     He  stands  asking  • 
for  assistance  and  relief  against  his  own  negligence.     He  avers  a 
mistake  in  the  deed.     Richardson,  the  grantor,  did  not  know  of  the 
insertion  of  Mrs  Jones's  name.     This  was  of  no  consequence  to  Rich- 
ardson.    He  sold  for  an  equivalent,  and  was  to  execute  the  deed  to 
whomever  the  purchaser  directed.     Ephraim  Jones  was  the  person 
concerned.     Suppose  a  mistake.     Ephraim  Jones  accepted  the  deed 
and  put  it  on  record.     Did  he  not  thus  ratify  his  own  title,  with  a 
knowledge  of  which  he  wzis  charged  1     If  they  had  proved  that  he 
could  not  read  and  was  ignorant,  there  would  have  been  some  colour 
for  their  pretensions.     But  the  purchaser  at  sheriff's  sale  alleges  a 
mistake  of  which  the  parties  to  the  deed  never  complained,  and 
thirty  years  after  its  execution  attempts  to  set  it  aside  on  the  shallow 
pretence  of  a  trick  in  the  scrivener.     But  suppose  she  was  not  aware 
that  she  was  a  grantee.     If  she  accepted  the  estate  it  conveyed,  her 

III. Y 
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title  vested  from  the  date  of  the  deed.     Her  husband  could  not  be 
her  trustee. 

It  was  offered  to  be  proved  by  the  declarations  of  Mrs  Jones,  that 
the  insertion  of  her  name  was  a  trick  of  the  scrivener.  Suppose  it 
the  fact.  Still  we  have  the  other  facts  that  Ephraim  Jones  accept- 
ted,  recorded,  ratified,  and  never  disaffirmed  the  deed.  The  legal 
presumptions  arising  from  these  facts  cannot  be  gainsaid.  And  be- 
sides, her  alleged  declarations  were  made  after  she  had  asserted  her 
right  to  the  land.  The  best  testimony  on  this  point  would  have 
been  that  of  the  scrivener  himself.  But  it  was  alleged  he  was  de- 
ceased. Then  why  was  not  the  evidence  of  the  subscribing  wit- 
nesses produced,  who  are  still  living?  Specified  and  definite  proof 
of  mistake  is  admissible.  At  the  trial,  the  plaintiff  below  was  called 
upon  to  specify  where  the  fraud,  and  where  the  mistake  existed. 
But  he  was  making  an  experiment.  Instead  of  complying  with  the 
call,  he  submitted  his  broad  propositions,  which  specified  nothing, 
and  were  inadmissible  on  the  ground  of  their  vagueness.  Ilain  et 
al.  v.  Bell's  Administrator,  14  Serg.  fy  Rawle  159 — 161. 

Then  as  to  the  question  of  compensation  and  election.     The  elec- 
tion must  be  first  established,  before  the  question  can  arise,  whether 
the  party  electing  is  bound  to  make  compensation.    Here  no  election 
was  made,  or  could  be  made.     Wilson  ».  Wilson,  9  Serg.  4*  Rawle 
430.     All  the  cases  read  on  the  other  side  are  cases  of  absolute  elec- 
tion and  estoppel.     1  Edw.  Ch.  209.     In  that  case  the  will  devolved 
upon  the  devisees  the  direct  responsibility  of  making  an  election. 
They  were  acquainted  with  their  circumstances  and  with  their  rights. 
It  was  therefore  the  case  of  an  express  election  with  knowledge. 
But  here  is  the  case  of  a.  feme  covert,  the  wife  of  the  devisor.     She 
was  put  upon  her  election  at  a  time  when  a  devise  in  a  will  was  not  a 
bar  to  dower.     There  was  no  compulsion.     There  is  no  act  of  assem- 
bly in  Pennsylvania  that  would  bar  her  claim  to  this  land  now,  un- 
less she  made  an  election.     The  annuity  of  80  dollars  was  not  the 
value  of  her  dower.     There  was  no  offer  to  prove  that  it  was.     The 
estate  of  the  devisor  was  very  valuable,  and  her  dower  would  have 
been  proportionably  large.     On  this  ground  of  inadequacy  alone,  the 
idea  of  an  election  is  negatived.     But  there  must  be  positive  proof  of 
an  election,  in  which  the  plaintiff  entirely  failed.     On  the  contrary 
he  alleged,  that  the  widow  knew  nothing  about  the  insertion  of  her 
name  as  a  grantee.     How  then  could  she  be  concluded  by  a  sup- 
posed election  1     Is  not  this  an  admission  that  she  never  made  an 
election  with  knowledge1?    Clancy  249,  250 ;  2  Rop.  Leg.  390.    How 
is  she  to  be  affected  with  this  want  of  knowledge  1    Her  mere  silence 
cannot  injure  her  rights.     Nothing  short  of  a  disclaimer,  or  deception 
practised  upon  a  purchaser,  can  postpone  the  title  of  a  party  which 
is  placed  upon  record,  and  is  there  notice  to  all  the  world.     She  did 
not  induce  Allen  to  buy.     He  was  not  deceived  by  her  misrepresen- 
tations. 
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Jiiddh,  in  reply,  considered  three  points. 

1.  The  admissibility  of  the  parol  evidence,  reviewing  the  authori- 
ties. 

2.  The  doctrine  of  election.     1  Swanston  425  ;  1  Russell  fy  JWylne 
250;  17  Serg.  fy  Rawle  26;  1  Rawle  171  ;  3  Rawle  393—396;  2 
Penns.  Rep.  310—322 ;  Laussat's  Fonbl.  Eq.  573 ;  1  Edw.  Ch.  Rep. 
209  ;  Devereux  Eq.  R.  287 ;   13  Price  782  ;   1  Bligb.  JV.  S.  401. 

3.  Supposing  the  doctrine  of  election  applicable  here,  what  is  the 
mode  in  which  its  requisitions  are  to  be  enforced  1     If  the  widow 
acted  with  full  knowledge  of  her  rights,  she  is  of  course  for  ever  bar- 
red ;  but  even  if  ignorant,  and  therefore  not  concluded  by  long  enjoy- 
ment under  the  will,  yet  she  cannot  now  claim  the  land  without 
previously  doing  what  equity  enjoins  in  favour  of  the  disappointed  de- 
visee or  his  representatives.   This  is  a  condition  precedent  toany  asser- 
tion of  title.     Such  is  the  conclusion  reached  in  Cauffman  v.  Cauff- 
inan,  17  Serg.  fy  Rawle  16.     Equity  will  restrain  an  assertion  of 
the  legal  title  until  compensation  be  made.    Lessee  of  Rolb  v.  Romp, 
3  Yeates  164. 

>;U  3adi  lousq 

PER  CURIAM. — The  fraud,  if  any,  was  practised  on  the  grantee, 
who  purchased  for  himself  and  the  heirs  of  his  blood,  and  not  on  the 
grantor,  to  whom  it  was  indifferent  who  got  the  estate,  provided  he 
got  the  price  of  it.  It  was  indifferent  therefore  what  he  knew  or 
thought  in  regard  to  the  insertion  of  the  name  of  the  grantee's  wife; 
and  the  evidence,  thus  offered  in  the  first  proposition,  was  so  far  pro- 
perly rejected.  But  proof  of  the  quarter  whence  the  consideration 
moved,  might  be  proper  in  connexion  with  circumstances,  and  might 
undoubtedly  be  made  by  evidence,  competent  in  other  respects,  of 
declarations  in  the  presence  of  his  wife  without  contradiction  from 
her. 

Part  of  the  evidence  proposed  by  the  second  offer  was  properly  re- 
jected: because  the  ignorance  of  a  grantee  will  not  impede  the  ope- 
ration of  a  conveyance,  his  assent  being  presumed;  and  because  it 
does  not  follow  in  the  present  instance  that  there  may  not  have  been 
a  gift  to  Mrs  Jones  without  her  being  informed  of  it.  But  the  fact 
that  E.  Jones,  the  other  grantee  who  paid  the  purchase  money,  did 
not  know  that  her  name  was  inserted,  would  be  a  competent  fact  if 
proved  by  evidence  unexceptionable  in  other  respects. 

The  evidence  proposed  in  the  third  offer  ought  to  have  been  re- 
ceived, as  the  declarations  of  Mrs  Jones  against  her  own  interest 
were  undoubtedly  admissible.  >voitnoa 

Without  saying  that  the  evidence  contained  in  the  fourth  proposi-jf 
tion  would  have  made  out  a  case  of  election,  we  think  it  ought  to  have! 
gone  to  the  jury.  It  is  impossible  to  determine  the  effect  of  evidence 
without  having  it  spread  before  those  who  are  to  judge  of  it;  andl 
this  the  offering  party  is  frequently  unable  to  do  in  the  first  instance, » 
by  reason  of  the  unwillingness  of  witnesses  to  disclose  what  they 
will  testify:  and  it  is  dangerous  to  decide  a  cause  on  abstract  propo- 
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sitions,  rather  than  on  facts  proved  and  evidence  laid  before  the  jury, 
whose  form  and  pressure  may  be  perceived  and  accurately  deter- 
mined. In  doubtful  cases  it  is  certainly  the  preferable  course  to  ad- 
mit the  proof,  and  to  judge  of  its  effect  afterwards;  and  this  course 
ought  to  have  been  pursued  here. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Colwell  against  Woods. 

L.  executed  and  delivered  to  W.  a  deed  in  fee  simple,  for  a  lot  of  ground  in 
consideration  of  a  certain  sum  of  money ;  and  at  the  same  time  W.  executed 
and  delivered  to  L.  a  covenant,  that  he  would  reconvey  the  same  to  him  upon 
the  payment  of  the  same  amount  of  money  within  one  year.  Held,  that  these 
papers  constitute  a  mortgage,  and  are  to  be  so  construed,  although  it  appear  by 
parol  that  the  parties  did  not  so  intend  it. 

ERROR  to  the  district  court  of  Jllleghany  county. 

This  was  an  action  of  ejectment  by  Stephen  Colwell  against 
James  Woods,  Lewis  Peterson  and  Peter  Peterson,  to  recover  a  lot 
of  ground  in  the  city  of  Pittsburgh.  It  was  admitted  that  the  title 
had  been  in  Robert  Lindell.  The  plaintiff  gave  in  evidence  a  judg- 
ment against  Lindell,  a  fieri  facias  issued  thereon,  levied  on  the  lot 
in  controversy,  a  venditioni  exponas  and  sale  of  it,  and  conveyance  by 
the  sheriff  on  the  4th  of  March  1833  to  James  Colwell,  who  con- 
veyed to  the  plaintiff.  The  plaintiff  also  gave  in  evidence  this  no- 
tice, which  was  given  at  the  time  of  the  sale  by  the  sheriff. 

"  Evans  v.  Lindell.  This  property  is  sold  subject  to  an  incum- 
brance  on  the  property  held  by  James  Woods,  for  9500  dollars,  with 
interest  thereon  from  the  7th  of  July  1831,  or  whatever  is  due 
thereon. 

"  S.  COLWELL." 

Indorsed — "The  sheriff  will  please  to  retain  the  within  in  his 
possession. 

"  T.  B.  DALLAS,  September  6,  1832." 

The  plaintiff  also  gave  in  evidence  a  deed  of  the  5th  of  February 
1831,  Robert  Lindell  and  wife  to  James  Woods,  conveying  the  lot  in 
controversy,  in  fee  simple,  in  consideration  of  the  sum  of  9500  dol- 
lars, and  the  following  covenant  of  James  Woods  which  was  acknow- 
ledged at  the  same  time. 

"  Whereas,  Robert  Lindell  of  the  city  of  Pittsburgh,  and  Nancy 
his  wife,  have,  by  deed  dated  this  day,  conveyed  to  me  in  fee  simple, 
two  certain  contiguous  lots  of  ground,  in  the  city  of  Pittsburgh,  mark- 
ed on  colonel  Woods's  plan  thereof,  No.  270  and  271,  bounded  by 
Third,  Second  and  Ferry  streets,  and  by  lot  No.  272,  for  and  in  con- 
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sideration  of  a  sum  of  9500  dollars,  as  in  and  by  said  deed  will  more 
fully  and  at  large  appear.  Now  therefore  be  it  known,  that  I  James 
Woods,  of  said  city,  for  and  in  consideration  of  divers  good  causes  and 
considerations,  me  thereunto  moving,  and  in  consideration  of  the  sum 
of  oae  dollar  to  me  in  hand  paid  at  the  time  of  signing  this  instru- 
ment, the  receipt  whereof  I  do  hereby  acknowledge,  have  agreed, 
covenanted  and  promised,  and  by  these  presents  do  agree,  covenant 
and  promise,  to  reconvey  to  said  Robert  Lindell  the  aforesaid  de- 
scribed two  lots  of  ground,  at  any  time  within  one  year  from  the 
date  hereof : 

"Provided,  the  said  Robert  Lindell  should  within  said  year,  fully 
satisfy,  pay,  discharge  and  reimburse  to  said  James  Woods,  the  full 
amount  of  the  said  purchase  money  to  wit :  9500  dollars,  together  with 
all  interest  which  may  have  accrued  thereon  from  this  date ;  and 
shall  further  pay  and  satisfy  all  costs  and  charges  of  whatever  kind, 
which  have  been  paid,  laid  out  or  expended  by  said  James  Woods, 
in  consequence  of  the  purchase  by  him  of  said  property;  and  if  the 
said  Robert  Lindell,  his  heirs,  executors  or  administrators,  should  not 
within  the  period  above  specified,  to  wit  one  year,  fully  pay  to  said 
James  Woods  the  full  amount  of  the  purchase  money  as  aforesaid, 
together  with  the  interest  thereon,  and  also  all  costs  and  charges  as 
aforesaid,  then  this  indenture  of  writing  to  be  totally  void  and  of  no 
effect ;  any  thing  herein  before  contained  to  the  contrary  in  anywise 
notwithstanding,  and  also  to  be  and  remain  in  full  force  and  effect. 
Witness  my  hand  and  seal  this  7th  day  of  February  1831. 

"JAMES  WOODS,  [L.  s.]." 

Robert  Lindell  was  sworn  as  a  witness  and  testified  as  follows : 

"  I  was  owner  of  the  lots  in  dispute.  At  first  I  wanted  Mr  Woods 
to  assist  me  and  take  a  mortgage  on  the  property.  There  was  then 
a  mortgage  to  Bonnet  and  others,  of  which  some  of  the  payments 
became^due,  and  they  began  to  push  for  them.  I  wanted  Mr  Woods 
to  take  a  similar  mortgage  and  pay  the  other  claims.  He  objected 
to  taking  a  mortgage,  and  said  he  must  have  a  deed, 
he  did  not  want  to  contend  with  any  of  the  creditors. 
the  thing  so  that  he  would  have  no  trouble  with  it. 
himself,  procured  a  list  of  liens  against  the  property  :  after  he  did  so, 
I  executed  the  deed.  The  claims  did  not  amount  to  quite  that  money. 
He  got  them  with  interest  counted  up  to  that  date.  I  was  released 
from  any  interest  after  that  date.  It  was  considered  as  cash  to  be 
paid  by  him  at  his  leisure.  The  deed  was  executed  for  9500  dol- 
lars. At  the  same  time  a  bond  was  given  for  a  reconveyance  in 
twelve  months  afterwards,  if  the  money  was  refunded  with  interest. 
Some  money  was  paid  at  the  execution  of  the  deed.  I  think  up- 
wards of  300  dollars  were  paid  to  me,  which  was  an  overplus  above 
the  liens  for  other  purposes.  I  had  other  debts  to  pay.  The  redemp- 
tion bond  I  had  recorded.  Mr  Woods  had  it  drawn  and  given  to  me. 
I  left  the  property,  April  was  a  year,  after  that. 

"There  were  some  indirect  offers  of  something  like  12,000  dollars 
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for  the  property.  Mr  Peebles's  bid  was  something  like  12,000  dol- 
lars. I  told  captain  Woods  the  offers  I  had.  He  observed  that  if 
they  wanted  the  property  they  ought  to  bid  a  fair  price  for  it.  This 
was  a  short  time  before  the  year  was  up.  I  wanted  Woods  to  ex- 
tend the  redemption  bond.  He  rather  refused  doing  it — said  he  did 
not  like  to  do  it.  He  did  not  say  what  course  he  would  take,  only 
that  he  did  not  want  any  advantage  of  me  whatever.  I  considered 
the  12,000  dollars  as  an  advance  of  about  2000  dollars,  as  his  claim 
would  be  about  10,000  dollars.  Nothing  more  was  said  about  my 
ability  to  make  a  better  sale,  only  that  he  did  not  want  to  take  any 
advantage  of  me.  I  had  the  same  bid  along  in  the  summer.  It  was 
late  then,  near  the  time  the  redemption  bond  was  running  out.  Allen 
Kramer  had  in  the  summer  offered  this — Mr  Peebles  something  like 
10,000or  ll,500dollars — don'tknowthatthiswastoldWoods.  Woods 
only  said,  'let  them  offer  something  like  value  for  the  property.'  I 
always  considered  him  a  friend.  Mr  Woods  received  a  portion  of 
the  rents  after  the  redemption  bond  was  up.  I  think  575  dollars  of 
rents.  He  collected  them  himself.  I  received  some  little  for  the 
outbuildings — something  like  50  or  60  dollars.  In  1833  he  had  it 
altogether — took  tenants  himself.  The  ground  exclusive  of  what 
the  church  is  on,  is  worth  600  dollars  or  upward  rent  per  year.  The 
purchasing  committee  of  the  church  had  been  speaking  to  me  about 
it.  He,  Woods,  had  been  speaking  to  me  about  it — thought  he 
would  make  a  pretty  advantageous  sale  of  it. 

"Was  doing  nothing  in  1831,  only  winding  up  old  business:  I 
had  some  debts  out  from  which  I  expected  to  realize  something  to 
pay  my  debts  ;  but  they  did  not  come  to  much.  The  debts  to  Ful- 
lerton  and  Mason  were  part  for  book  accounts  and  part  for  indorse- 
ments. I  owed  them  at  the  time  of  this  agreement  with  Mr  Woods. 
At  the  time  I  made  this  deed  to  Woods,  I  valued  the  properly  at 
15,000  dollars  as  the  lowest  price — would  not  have  sold  for  thai, 
only  from  the  situation  I  was  then  in.  I  have  paid  Fullerton's  judg- 
ment. The  buildings  on  the  lots  cost  me  something  like  7000  dol- 
lars. They  were  all  on  the  part  in  dispute. 

"  I  dont  think  I  had  received  any  other  offer  at  the  time  I  entered 
into  the  contract  with  Woods.  The  way  I  understood  it  was,  that 
my  title  would  cease  if  the  money  was  not  paid  at  the  time.  Mr 
Woods  refused  to  give  it  in  any  other  way.  I  considered  it  an  actual 
sale — that  was  my  view  at  the  time.  I  should  not  have  given  it, 
but  that  I  expected  to  have  a  better  price  within  the  year.  I  would 
have  let  it  go  to  the  hammer  first.  Woods  refused  to  take  it  in  the 
way  of  mortgage.  He  did  not  want  to  contend  with  creditors.  He 
did  not  want  to  be  in  law,  nor  did  mean  to  be.  I  tried  different  ways 
before  I  tried  Woods — to  the  banks  and  others — could  not  get  money 
on  a  mortgage.  I  had  offered  the  property  for  1 5,000  dollars.  I  never 
employed  any  attorney  in  the  matter.  I  did  not  know  whether  I 
had  any  right  or  not.  If  I  had,  I  was  ignorant  of  it.  Nothing  said 
at  the  time  about  its  being  a  loan  of  money,  at  the  time  we  closed 
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the  contract.  I  wanted  to  raise  10,000  dollars  on  it — offered  to  mort- 
gage it  to  the  banks  for  that — I  cannot  positively  recollect  what 
Peebles  said.  His  offer  was  through  Way.  All  I  recollect  was 
12,000  dollars  from  Peebles,  in  cash,  he  could  make  sich  and  sich 
arrangements  with  the  creditors,  by  paying  interest.  This  was  in 
February  1832,  before  the  redemption  bond  was  dead.  There  was  a 
proviso  in  the  offers,  *  if  he  could  make  arrangements  with  the  cre- 
ditors.* 

**  None  of  the  creditors  that  Woods  was  to  pay,  ever  gave  me  a  dis- 
charge. I  considered  Woods  stood  in  my  shoes,  and  I  looked  no  far- 
ther after  them.  There  was  another  suit  by  Bonnet  for  a  debt  not 
embraced  in  the  mortgage.  Woods  became  paymaster  for  the  mort- 
gage and  that  debt  too.  I  was  pressed  by  Bonnet  at  the  time.  Bon- 
net was  importunate  for  his  money." 

Frederick  Lorenze,  sworn. — "I  was  one  of  the  building  committee 
of  the  third  Presbyterian  church — was  one  of  the  committee  who 
purchased  this  lot:  we  purchased  eighty-five  or  ninety  feet  on  Third 
street,  by  near  one  hundred  feet  on  Ferry  street.  We  purchased 
sometime  previous  to  the  1st  of  April  last  for  9500  dollars. 

"March  25th,  1833.  Article  of  agreement.  James  Woods  with 
committee  of  church,  for  part  of  lots  270,  271  and  98  on  Ferry  street; 
85  on  Third  street — consideration  9250  dollars,  with  interest  from 
date.  2000  dollars  April  1,  1833  ;  1000  dollars  April  1,  1834 ;  2000 
dollars  April  1,  1835;  1000  dollars  April  1,  1836;  1000  dollars  in 
1837  ;  1000  dollars  in  1838 ;  1250  dollars  in  1839,  with  interest  on 
the  whole  from  date. 

"  The  only  improvements  on  the  part  we  purchased  were  some  old 
sheds.  If  they  had  remained  there,  they  might  have  been  worth 
100  dollars,  but  when  removed,  worth  nothing  more  than  old  boards. 
In  1831 1  heard  of  Mr  Woods  and  Lindell's  arrangement.  After  Woods 
had  got  the  property,  I  heard  Lindell  say  that  Woods  was  going  to 
advance  9000  dollars.  He  told  me  if  he  could  pay  Woods  that  mo- 
ney before  the  expiration  of  the  lien,  the  property  would  be  his :  that 
he  had  done  it  for  the  purpose  of  gaining  some  time,  that  he  might 
see  about  getting  a  good  price  for  it.  I  don't  recollect  whether  I  made 
him  directly  an  offer,  or  indirectly  through  Mr  Peebles — don't  recol- 
lect the  amount,  whether  10,500  or  1 1,500  dollars.  Mr  Peebles  said 
perhaps  we  could  go  500  dollars  more.  I  think  I  had  no  conversa- 
tion with  Mr  Woods  about  the  price  I  offered,  or  any  thing  said  in 
his  presence.  Mr  Lindell  appeared  to  have  a  great  deal  of  confidence 
in  Mr  Woods  that  he  would  do  what  was  right.  Certainly  I  would 
have  given  the  sum  offered,  if  it  had  been  accepted.  Peebles  and  Way 
both  observed  that  Bonnet's  bonds  would  be  waited  for  a  couple  of 
years.  He  would  take  2000  dollars  next  April,  and  2000  dollars  a 
year  after.  Peebles  observed,  if  I  would  give  a  certain  price  Bonnet 
would  do  it.  Peebles  went  to  Lindell  and  came  back  displeased — 
said  Lindell  behaved  queer ;  he  did  know  what  was  the  matter — he 
would  not  interfere  about  it.  When  we  purchased  the  church  lot 
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from  Woods,  he  mentioned  Col  well's  claim.  I  said  that  Colwell 
would  not  interfere  as  to  that  part.  The  lot  the  church  is  on,  is  at 
a  pretty  high  price.  The  warehouse  and  dwellinghouse,  our  calcu- 
lation was,  that  6000  dollars  for  that  in  1831  ;  I  mean  this  was  my 
calculation  in  1831.  I  think  property  rose  a  little  in  1832  on  account 
of  the  opening  of  the  street.  The  balance  of  the  property  left  from 
the  church,  by  the  way  the  other  sold,  ought  to  be  worth  8000  dol- 
lars in  the  spring  of  1833." 

Robert  Peebles,  sworn. — "  I  am  acquainted  with  the  property  in 
dispute ;  when  I  first  heard  of  Lindell's  distress,  I  took  an  interest  in 
endeavouring  to  sell  his  property  for  him.     I  had  heard  that  Allen 
Kramer  had  offered  11,000  or  11,500  dollars,  I  dont  know  which.    I 
went  to  Allen  Kramer,  and  tried  to  persuade  him  to  buy.     He  said 
that  he  was  scarcely  able  to  buy,  that  he  had  not  funds  enough.     I 
then  proposed  to  him  to  go  round  to  the  creditors  and  see,  to  get  time 
for  the  amounts  due.     Bonnet  was  the  first  I  called  on.     He  said 
*  Lindell  has  not  treated  me  well,  but  on  your  account  I  will  give 
him  some  time.'     I  think  about  as  stated  by  Mr  Lorenze.     I  then 
went  to  George  Shiras — I  disremember  the  time — he  was  willing  to 
indulge  one  or  two  years.     I  am  not  so  certain  about  calling  on  Ir- 
win,  but  was  induced  to  believe  that  could  be  arranged  in  a  similar 
way.     I  then  returned  to  Mr  Kramer,  offered  to  go  into  bank  for  him 
for  3000  dollars.     I  then  went  to  Lindell,  told  him  he  had  better  take 
the  12,000  dollars,  that  I  was  induced  to  believe  that  I  could  get 
Allen  to  give  him  that  price.     In  order  to  get  him  to  come  down  to 
what  was  a  fair  price,  I  took  Mr  Hay  and  Darlington  to  persuade 
him  of  the  propriety  of  taking  the  sum  that  could  then  be  obtained 
for  it.     This  wras  before  the  sale  was  made  to  Woods.     After  Mr 
Hay  and  Darlington  had  talked  the  matter  over,  Lindell  partly  con- 
sented to  take  the  12,000  dollars.     I  then  went  back  to  Kramer — he 
could  have  the  property  for  12,000  dollars.    In  the  mean  time  James 
Gray  had  come  across  him,  and  made  him  an  offer  of  some  other 
property.     Then  the  bargain  appeared  to  be  at  an  end.     This  was  in 
i he  winter  before  the  sale  to  Woods.     I  considered  the  property 
worth  1 2,000  dollars.    Sometime  afterwards  I  met  Lindell.    He  told 
me  he  had  made  a  sale  to  Woods — I  asked  him  the  terms — he  said 
9500  dollars.    I  asked  why  take  such  a  price  as  that  1    He  observed 
that  Mr  Woods  was  a  friend,  and  had  given  him  a  year  to  get  the 
money  and  sell  the  property.     I  felt  satisfied,  thinking  Woods  his 
friend.     When  the  year  was  near  out,  I  heard  Mr  Lorenze  would 
like  to  have  the  property.     I  got  Mr  Way  to  speak  to  Mr  Lorenze. 
Within  a  few  days  of  the  time  expiring,  I  got  uneasy  about  the  poor 
man  losing  his  property,  and  hearing  Lorenze  would  give  11,000 
or  11,500  dollars,  I  went  to  hunt  Mr  Lindell,  when  I  found  this  price 
could  be  obtained.     I  met  Woods — told  me  *  I  did  not  want  any 
advantage  taken  of  Lindell' — that  I  could  get  a  good  price  for  the  pro- 
perty— the  money  could  be  got.     I  dont  recollect  what  passed — he 
said  nothing  one  way  or  the  other.    I  went  to  Lindell  and  found  him  ; 
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observed  he  was  very  careless — the  time  was  near  up — that  I  could 
now  get  him  a  good  price  for  his  property.  I  thought  he  treated  my 
opinion  and  services  with  indifference;  he  appeared  as  easy  as  if  he 
did  not  care  about  it ;  told  him  he  could  now  get  a  good  price  for  his 
properly — think  I  mentioned  the  amount  offered.  I  considered  it 
more  valuable  (hen  than  the  year  before,  as  there  was  a  prospect  of 
a  street  opening — I  went  back  to  Mr  Way,  said  I  supposed  there  was 
a  private  understanding  between  them,  that  Woods  was  to  give  him 
something  more  for  the  property  to  set  him  up  in  business  again,  as 
Woods  was  his  friend.  Lorenze  appeared  quite  willing  to  purchase 
at  11,000  or  11,500  dollars.  Lindell  had  repeatedly  proposed  to  me 
(o  raise  money  for  him  by  mortgage  on  the  property.  He  thought 
he  could  get  from  the  banks,  but  could  not.  Lindell  was  loath  to 
lake  12,000  dollars,  he  valued  it  at  15,000  dollars." 

Bradford,  Esq. — "On  the  15th  of  June  last,  I  went  with  Mr  Col- 
well,  the  plaintiff,  to  the  house  of  Mr  Woods,  the  defendant.  We 
there  saw  Mr  Woods.  Mr  Colwell  stated  he  had  come  to  make  him 
a  tender  of  3000  dollars ;  he  stated,  he  supposed  that  would  be 
about  the  amount  due  on  his  mortgage.  Mr  Woods  replied  he 
would  not  take  it :  that  he  had  fairly  bought  the  property  and  con- 
sidered it  as  his  own.  I  saw  Mr  Colwell  take  out  his  pocket  book. 
I  know  there  were  3000  dollars  in  it.  Mr  Woods  said  that  if  he 
would  take  the  money  at  all,  he  would  take  the  notes  as  well  as  spe- 
cie. He  did  not  require  a  tender  in  specie." 

W.  C.  Enos,  sworn  for  defendant. — "  I  am  acquainted  with  Ro- 
bert Lindell.  In  1830  and  1831  I  was  engaged  in  doing  business 
for  Mr  Lindell;  he  was  considerably  embarrassed;  a  large  judgment 
against  him  in  favour  of  Bonnet;  had  not  the  means,  and  concluded 
lo  sell  his  house  and  lot — he  desired  me  to  effect  some  negotiation 
with  regard  to  the  sale  of  the  house  and  lot — I  spoke  to  several  per- 
sons. I  spoke  to  Mr  Kramer,  also  to  Mr  Hannah.  They  called  on 
him  and  spoke  concerning  it — perhaps  Mr  Peebles — among  the  rest 
was  captain  Woods — Lindell  had  made  out  a  plan  of  cutting  up  his 
lots;  thought  he  could  sell  them  better  that  way,  but  it  fell  through. 
I  afterwards  told  him  that  Bonnet's  execution  was  pressing — Lindell 
told  me  to  go  and  see  captain  Woods;  says  he,  I  think  captain  Woods 
will  make  a  purchase  ;  I  went  to  search  for  Woods,  found  him  en- 
gaged at  a  steamboat.  I  told  him  now  was  about  the  crisis  of  Lin- 
dell's  affairs,  that  I  thought  he  had  better  make  some  arrangement 
to  extricate  him  from  his  difficulties — Mr  Lindell  preferred,  if  captain 
Woods  did  purchase  it,  it  should  be  so  that  he  could  have  a  certain  time 
to  redeem  it  in — and  seeing  captain  Woods,  I  named  this  to  him. 
Woods  said  he  felt  friendly  to  him  and  disposed  to  help  him,  but  he 
could  not  think  to  let  Lindell  have  his  money  to  use  it,  for,  says  he, 
I  can  do  better  with  my  money ;  that  he  could  have  ten  or  twelve 
per  cent  for  his  money;  if  he  did  any  thing,  he  must  do  that  which 
was  conclusive;  he  did  not  want  to  have  trouble.  After  dinner  cap- 
tain Woods  came  up;  various  propositions  were  made  by  Mr  Lindell 
in. — z 
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— Lindell  wanted  a  mortgage;  captain  Woods  would  not  have  any 
thing  but  an  absolute  deed;  he  wished  to  evade  lawsuits  and  diffi- 
culties, but  he  would  give  him  time  to  redeem  it;  Mr  Dallas  was 
mentioned  to  draw  the  writings.  Lindell  was  to  give  an  absolute 
deed,  and  Woods  to  sign  an  agreement  to  re-convey  the  lot  to  Lin- 
dell if  he  refunded  the  money  in  a  year — in  pursuance  of  that  agree- 
ment, a  deed  was  brought  for  Lindell  and  wife  to  sign ;  think  Woods 
told  me  Mr  Dallas  drew  it ;  Lindell  signed  it  and  wife ;  think  I  wit- 
nessed if — not  sure-r-witnessed  some  contract  about  it  at  that  time — 
captain  Woods  was  to  furnish  means  to  discharge  these  debts ;  several 
debts  were  now  enumerated  which  were  to  be  paid,  I  can't  recollect 
them  all — Bonnet's,  Montgomery's,  Lorenze's,  and  others.  I  under- 
stood, and  I  think  the  parties  understood,  it  was  to  be  a  final  sale  at 
the  end  of  the  year ;  Mr  Woods  said  he  would  not  have  it  on  any 
other  terms. 

"There  \vere  debts  pressing  Lindell,  which  he  designed  paying  off 
by  this  money  from  Mr  Woods  ;  I  presume  there  was  a  statement  of 
the  amount  of  debts ;  don't  recollect,  as  I  had  often  made  calculations 
of  the  amounts  due." 

T.  B.  Dallas,  Esq. — "I  was  spoken  to  by  captain  Woods  a  day  or 
two  before  the  date,  to  draw  a  deed ;  said  he  had  bought  the  pro- 
perty— wished  me  to  examine  the  title — I  procured  from  the  pro- 
thonotary's  and  recorder's  office,  a  list  of  the  liens ;  the  next  day  after 
the  deed  was  drawn  he  told  me — wished  an  agreement  drawn  by 
which  he  would  stipulate  if  the  debt  and  interest  and  expenses  were 
repaid  in  a  year,  then  he  would  reconvey  the  property — the  deed  and 
this  agreement  were  handed  to  captain  Woods — I  thought  no  more 
of  it,  till  Woods  called  on  me,  and  I  went  with  him  when  he  paid  oil' 
these  judgments,  &c.  which  were  liens  on  the  property — I  thought 
no  more  of  the  property  till  Woods  told  me  there  was  an  execution 
out  on  the  property — I  met  Mr  Colwell  on  Market  street,  and  asked 
him  what  the  meaning  of  it  was  ;  asked  him  if  he  was  aware  the 
property  had  been  conveyed  prior  to  the  date  of  the  judgment — he 
smiled  and  said  nothing,  or  if  he  replied  I  don't  recollect — shortly  be- 
fore the  deed  was  offered  for  acknowledgement,  I  asked  him  if  he 
intended  to  press  the  claim  under  the  title  derived  from  the  sheriff—- 
whether he  was  serious  in  the  matter.  His  reply  was,  You  will  see. 

"  Captain  Woods  came  often  to  my  office  to  know  if  Colwell  in- 
tended pressing  his  claim — I  said  I  would  like  to  know  from  Lindell 
what  really  did  pass,  told  him  to  tell  Mr  Lindell  to  come  to  my  office 
and  tell  me  what  took  place  at  the  time.  Mr  Lindell  and  Enos,  and 
captain  Woods  came  to  my  office. 

"  Mr  Enos  made  his  statement  pretty  much  as  he  did  here.  Mr 
Lindell  stated  that  the  facts  were  as  Enos  stated — I  asked  him  to 
state  to  me  whether  he  had  in  view  a  final  sale  accompanied  with 
this  condition ;  or  whether  he  intended  the  paper  to  be  a  mortgage — 
He  said,  O  no,  Woods  positively  refused  to  take  a  mortgage — he  told 
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me  he  really  had  thought  that  within  the  year  he  had  expected  to 
get  the  money  from  his  brother. 

"Lindell  was  not  at  my  office  while  the  papers  were  preparing. 
Don't  know  whether  Woods  stated  the  money  had  been  paid  or  was 
to  be  paid  ;  he  said  Lindell  urged  him  to  make  the  purchase  several 
times  before  he  agreed  to  do  it.  I  have  not  dealt  much  in  real  estate ; 
in  Pittsburgh  never ;  I  have  bought,  and  observed  sales ;  purchased 
in  1828." 

James  Thompson. — "  I  knew  the  property  in  1831.  I  don't  recol- 
lect of  forming  an  opinion  as  to  the  value  of  them  ;  often  understood 
Woods  had  purchased  them,  and  the  terms  ;  I  said  I  thought  he  had 
paid  as  much  worth — I  had  never  examined  the  lots  particularly, 
but  that  was  my  impression  at  the  time — owned  property  two  squares 
below  that ;  formed  my  estimate  of  their  value  from  my  own ;  could 
not  say  what  I  would  have  given — had  made  no  inquiry  about  the 
property — my  impression  was  at  that  time  he  had  paid  the  full  value 
of  them." 

The  plaintiff  brought  into  court,  on  the  trial,  the  amount  he  con- 
sidered due  to  the  defendant  on  his  mortgage. 

The  plaintiff's  counsel  submitted  three  points  on  which  they  re- 
quested the  charge  of  the  court. 

1.  That  the  deed  of  conveyance  and  defeasance  are  to  be  regard- 
ed as  one  instrument,  and  are  in  equity  a  mortgage. 

On  this  point  the  court  said,  "it  is.  true  as  stated,  that  the  deed 
and  defeasance  are  to  be  regarded  as  one  conveyance :  but  whether 
they  are  in  equity  a  mortgage  or  not,  depends  upon  the  acts,  decla- 
rations and  situation  of  the  parties  showing  their  intentions,  of  which 
much  parol  testimony  has  been  given,  and  must  therefore  be  de- 
cided by  the  jury  upon  the  principles  of  law  already  laid  down  to 
them.  But  if  it  be  intended  to  ask  the  court  for  a  construction  of 
these  instruments  from  the  face  of  them  alone,  the  coilit  would  say 
that  they  do  not  know  how  a  scrivener  could  draw  a  deed  for  land 
with  covenant  to  repurchase  the  same  land  at  a  fixed  price  and  a 
specified  time,  intending  to  make  it  differ  from  a  mortgage,  if  this 
be  not  such  ;  they  cannot  therefore  charge  the  jury  as  requested  in 
the  last  clause  of  this  point." 

2.  That  if  the   jury  believe  the  facts  stated  by  the  witnesses 
Lindell,  Peebles,  Lo'renze,  Enos  and  Dallas,  the  deeds  of  conveyance 
and  defeasance  are  to  be  considered  and  treated  as  a  mortgage,  espe- 
cially when  taken  in  connection  with  the  fact  that  Lindell  remained 
in  possession  from  the  date  of  the  conveyance  to  the  1st  of  April 
1832;  and  received  the  rents  and  profits  of  the  estate. 

"To  have  stated  the  point  correctly,  the  plaintiff's  counsel  should 
have  stated  hypothetically  the  facts  on  which  they  wished  the  com  (, 
to  pronounce  the  law ;  but  the  court  will  not  decline  answering  it 
in  its  present  form. 

"  It  is  true  that  the  fact  of  Lindell  remaining  in  possession,  is  a  strong- 
circumstance  to  show  that  a  mortgage  was  intended,  and  not  a  sale. 
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Still  it  is  but  a  circumstance ;  and  although  of  great  weight,  it  is  not 
conclusive,  and  other  testimony  may  account  for  it  and  entirely  over- 
balance it,  if  the  jury  believe  from  it  that  the  parties,  nevertheless, 
did  intend  a  sale,  and  not  a  loan  and  security  for  money.  The  court 
cannot,  therefore,  charge  the  jury  as  requested  in  this  point;  on  (he 
contrary  if  they  believe  the  witnesses  mentioned,  it  is  not  a  mortgage 
and  should  not  be  treated  as  such." 

3.  The  declarations  of  Woods  to  Lindell  prolonged  the  period  of 
redemption,  and  waived  his  advantage  under  the  conveyance. 

"This  is  a  fact  for  the  jury;  if  they  can  find  any  evidence  that 
justifies  them  in  believing  that  Woods  prolonged  the  time  of  redemp- 
tion, or  hindered  him  from  selling,  by  holding  out  false  hopes  of 
lenity,  for  the  purpose  of  inducing  him  to  let  the  time  of  redemption 
or  repurchase  pass  by,  they  should  find  for  the  plaintiff.  But  the 
court  will  not  say,  as  requested,  that  there  are  any  declarations  of 
Woods  to  Lindell  that  should  have  that  effect." 

The  jury  found  a  verdict  for  the  defendants. 

Forward  and  Fetterman,  for  plaintiff  in  error. 
Dallas  and  Biddle,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Several  errors  have  been  assigned  in  this  case;  but 
it  appears  to  me  that  the  only  point  in  which  the  district  court  erred, 
that  this  court  can  review  and  correct,  is  in  the  charge  to  the  jury ; 
in  which  his  honour  the  judge  advised  them  that  the  deed  of  con- 
veyance made  by  Lindell  to  Woods,  and  the  bond  given  at  the  same 
time  by  Woods  to  Lindell,  conditioned  for  a  reconveyance  of  the  pro- 
perty upon  Lindell's  reimbursing  the  purchase  money  with  interest 
thereon,  beside  costs  and  charges  which  had  been  paid  by  Woods  in 
consequence  of  the  purchase,  were  upon  their  face  per  se  a  conditional 
sale,  and  not  a  mortgage. 

The  deed  of  conveyance  and  the  bond,  as  was  very  properly  stated 
by  the  judge  in  the  court  below,  are  to  be  considered  as  only  one  in- 
strument ;  for  they  are  constituent  parts  of  the  execution  of  the  same 
agreement,  executed  both  at  the  same  time  as  appears  by  a  decla- 
ration to  this  effect  contained  in  the  bond.  They  also  appear  to 
have  been  both  acknowledged  at  the  same  time  before  the  same 
officer,  and  to  have  been  recorded  within  twenty  days  afterwards. 
If  the  bond,  or  deed  of  defeasance  as  it  may  be  called,  instead  of 
having  been  put  into  the  form  of  a  distinct  and  separate  instrument 
from  the  deed  of  conveyance,  had  been  introduced  into  the  latter  in 
the  form  of  a  clause  of  defeasance,  as  is  usually  done  in  drawing 
mortgages,  I  apprehend  that  no  one  would  have  hesitated  a  moment 
to  pronounce  it  a  mortgage.  Indeed  it  seems  to  me,  from  the  whole 
current  of  authorities  on  this  subject,  it  could  not  have  been  consi- 
dered otherwise  either  in  law  or  equity.  The  conveyance  and  the 
bond  then  being  deemed  but  constituent  parts  of  one  and  the  same 
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instrument,  must  be  regarded  precisely  in  the  same  point  of  view 
and  of  the  same  effect  as  if  they  had  been  joined  together  in  the  same 
writing,  and  had  formed  but  one  deed.  The  sum  inserted  in  the 
conveyance  as  the  consideration  is  9500  dollars ;  and  it  is  expressly 
provided  by  the  bond,  that  upon  the  repayment  of  this  sum  by  Lin- 
dell  within  one  year  thereafter,  together  with  the  interest  thereon 
and  the  charges  incurred  by  Woods  in  consequence  of  the  purchase, 
that  the  latter  should  reconvey  the  property  to  the  former.  The 
purchase  money  being  to  be  repaid  with  interest  tends  rather  to  show 
that  it  was  a.  loan  in  reality.  And  as  it  was  to  be  repaid  with  interest 
in  the  course  of  a  year,  it  goes  to  show  that  it  was  not  the  under- 
standing of  the  parties  that  Woods  should  take  possession  of  the  pro- 
perty under  the  conveyance  during  that  time,  because  it  would  have 
been  inequitable  as  well  as  usurious  in  him  to  have  received  both 
the  rents  of  the  property  and  the  interest  on  the  money.  And  this 
still  tends  further  to  show  that  the  money  advanced  was  a  loan,  and 
that  the  conveyance  and  bond  taken  together  were  to  be  a  security 
for  the  repayment  of  it;  that  is,  to  be  considered  a  mortgage  and  not 
a  conditional  purchase.  And  again,  from  the  circumstance  that 
Woods  was  not  to  take  the  possession  of  the  property  until  after  the 
year  had  elapsed,  it  may  reasonably  be  inferred  that  in  the  estima- 
tion of  both  parties  it  was  worth  more  than  the  money  advanced 
upon  it,  by  at  least  the  amount  of  the  interest  thereon  for  the  year  ; 
which  likewise  goes  to  show  that  the  transaction  was  in  reality 
founded  on  a  loan  of  money  and  not  upon  a  sum  paid  for  the  pro- 
perty, which  was  considered  and  agreed  on  by  both  parties  at  the 
time  to  be  a.  fair  &ndfull  price  for  it.  And  I  am  inclined  to  believe 
that  it  is  the  advancement  of  what  at  the  time  was  considered  by 
both  parties  a  fair  price  for  the  properly,  when  it  consists  of  real 
estate,  taken  also  in  connection  with  their  intention,  that  must  give 
to  the  transaction  the  character  of  a  conditional  purchase  or  a  defen- 
sible purchase  subject  to  a  repurchase,  instead  of  a  mortgage.  Mel- 
lors  v.  Lees,  2  Jltk.  495  ;  Wharf  v.  Howell,  5  Sinn.  503  ;  Stoever  v. 
Stoever,  9  Serg.  <$•  Rawle  447.  I  consider  the  case  of  Manlove  v. 
Bale  and  Bruton,  2  Fern.  84,  very  like  the  present,  only  more  strongly 
indicative  perhaps  of  an  intention  in  the  parties  to  make  it  a  condi- 
tional sale.  Bruton  having  a  church  lease  for  three  lives  in  1664, 
conveyed  it  to  the  father  of  Bale  in  consideration  of  550  pounds  ;  the 
conveyance  was  absolute:  but  Bale  the  purchaser,  by  writing  under 
his  hand  and  seal  agreed  that  if  Bruton  the  vendor  should,  at  the 
end  of  one  year  then  next  ensuing,  pay  him  600  pound?,  he  would 
reconvey.  The  600  pounds  were  not  paid.  Two  of  the  lives 
died,  and  the  lease  was  renewed  twice  by  the  defendant  Bale  and 
his  father.  It  was  held  to  be  a  mortgage  :  and  twenty  years  after 
the  first  conveyance,  Manlove,  to  whom  Bruton  had  assigned  the 
equity  of  redemption  in  satisfaction  of  a  debt,  was  adjudged  entitled 
to  redeem;  and  accordingly  a  decree  of  redemption  was  passed  in  his 
favour,  on  his  paying  the  550  pounds  with  interest,  together  with  the 
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fines  paid  in  order  to  procure  renewals  of  the  bfe*i  ;  and  Bale  at  the 
same  time  to  account  for  the  profits  from  the  death  of  his  father,  but 
anterior  to  that  they  were  to  be  set  off  against  the  interest. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Livingston  against  Bell. 

When  a  debtor  executes  a  voluntary  deed  of  assignment  of  his  property  in 
trust  for  the  benefit  of  his  creditors,  which,  after  first  directing  the  absolute 
payment  of  certain  claims,  and  then  of  the  claims  of  certain  creditors  on  con- 
dition of  their  executing  a  release,  provides  for  the  payment  of  the  debts  due  to 
all  other  creditors  on  the  same  condition,  and  for  the  payment  of  the  surplus,  if 
any,  to  the  debtor  himself,  such  assignment  is  good  and  valid. 

APPEAL  from  the  circuit  court  of  Jllleghany  county,  held  in  No- 
vember 1833,  before  Justice  Ross. 

The  appellant,  Thomas  Livingston,  assignee  of  Samuel  Steven- 
son, instituted  an  action  of  trover  against  William  Bell,  Jun.,  John 
Alexander  and  Thomas  Stevenson  the  appellees,  to  recover  certain 
bonds,  notes,  book  accounts  and  merchandize  of  the  value  of  50,000 
dollars.  The  plaintiff  claimed  the  property  by  virtue  of  an  assign- 
ment made  to  him  by  Samuel  Stevenson  under  and  conformably  to 
the  insolvent  laws,  and  dated  the  24th  of  November  1832. 

The  defendants  claimed  under  the  following  voluntary  deed  of 
assignment. 

"This  indenture,  made  this  7th  day  of  August  A.  D.  1832,  be- 
tween Samuel  Stevenson,  of  the  city  of  Pittsburgh,  merchant,  of  the 
one  part,  and  William  Bell,  Jun.,  John  Alexander  and  Thomas  Ste- 
venson of  the  said  city,  of  the  other  part.  Whereas,  the  said  Samuel 
Stevenson  being  indebted  to  several  persons  in  sundry  sums  of  money 
which  he  is  at  present  unable  to  content  and  satisfy,  hath  agreed  to 
assign  all  his  estate,  real,  personal  and  mixed,  in  (rust  for  the  benefit 
of  all  his  creditors,  in  manner  hereinafter  mentioned.  Now  this  in- 
denture witnesseth,  that  the  said  Samuel  Stevenson,  for  and  in  con- 
sideration of  the  premises,  and  of  one  dollar  to  him  in  hand  paid  by 
the  said  William  Bell,  Jun.,  John  Alexander  and  Thomas  Stevenson, 
the  receipt  whereof  is  hereby  acknowledged,  doth  hereby  grant,  bar- 
gain, sell,  assign  and  transfer  unto  the  said  William  Bell,  Jun.,  John 
Alexander  and  Thomas  Stevenson,  and  to  the  survivor  of  them,  their 
heirs  and  assigns,  all  and  singular  the  estate,  goods,  chattels,  moneys, 
credits  and  effects,  merchandize  and  debts,  whatsoever  and  where- 
soever of  the  said  Samuel  Stevenson,  and  all  securities  had,  taken 
or  obtained  for  the  same,  and  all  his  right,  title  and  interest  of,  in  and 
to  the  same.  To  have  and  to  hold,  take,  receive  and  enjoy  the  pro- 
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perty  and  estate  hereby  granted  and  assigned  to  the  said  William 
Bell,  Jun.,  John  Alexander  and  Thomas  Stevenson,  their  heirs  and 
assigns,  and  to  the  survivor  of  them  as  aforesaid,  upon  the  special 
trusts,  nevertheless,  that  they  the  said  William  Bell,  Jun.,  John 
Alexander  and  Thomas  Stevenson  shall  forthwith  take  possession 
and  seisin  of  the  premises,  and  within  such  convenient  time  as  to 
them  shall  seem  expedient,  by  public  or  private  sale  for  the  best  price 
(hat  can  be  reasonably  procured,  shall  convert  all  and  singular  the 
premises  into  money,  and  as  soon  as  possible  collect  all  and  singular 
the  debts  and  sums  aforesaid,  and  shall  pay  and  apply  the  moneys 
arising  therefrom  in  the  manner  following,  to  wit : 

"  1.  To  pay  the  expenses  and  charges  attending  this  assignment 
and  carrying  fully  into  effect  the  provisions  thereof. 

"2.  To  pay  James  Gray  the  amount  of  the  balance  due  to  him 
for  moneys  advanced  and  rent  in  arrear,  according  to  the  award  of 
Isaac  Harris  under  the  submission  by  the  said  Gray  and  Stevenson, 
to  the  said  Harris;  said  Gray  also  to  be  credited  with  the  amount  of 
the  two  last  notes  due  by  Stevenson  to  M.  Nesbitt,  which  said  Gray 
has  assumed  to  pay. 

"3.  To  pay  Reihle  and  Baynes  the  amount  of  a  draft  drawn  by 
Samuel  Stevenson  on  William  Stevenson,  and  accepted  by  the  latter, 
for  the  sum  of  1027  dollars. 

"  4.  To  pay  all  the  creditors  of  the  said  Samuel  Stevenson  to 
whom  James  Gray  may  have  become  liable  by  acceptance,  indorse- 
ment, assumption  or  otherwise,  viz. 


ume.  umii  or             r\                         *+**.*                              ^ 

1832  Security            Drawer.            Acceptor.         In  whose  favour.                  Due. 

May  6,  Draft,    S.  Stevenson,    J.  Gray,     Wm.  Bell  &  Co.  Sept.  6-9, 

"  "                        do.  Nov.  6-9, 

1,  H.  During,                  «      1-4, 

23,  C.  Curtis,  Oct.  23-26, 

"  Wm.  Bell  &  Co.  Nov.  23-26, 

do.  Jan.  23-26, 

25,  Martin  &  Harvey,  do.    do. 

23,  C.  Curtis,  Oct.  23-26, 

"  Wm.  Bell  &  Co.  Jan.  23-26, 

"  C.  Curtis,  Feb.  23-26, 
Also,  the  said  Gray's  responsibility  to  James  J.  Breban, 

Also,  "           "                "              to  Jesse  Myers,  due, 

Also,  «                                           (two  first  notes)  to  M.  Nesbitt, 


$65745 
65745 
26497 
54943 
44943 
44943 
62437 
52121 
60587 
521  21 
1189  68 
1170  00 
1000  00 

"And  if  the  said  James  Gray  has  paid  any  of  the  above  claims, 
then  to  pay  him  the  amount  thus  paid.  Also,"  in  the  event  of  a  re- 
covery by  Pogue  &  Co.  (of  a  claim  which  they  assert  of  responsi- 
bility of  the  said  James  Gray,  for  the  debt  due  by  the  said  Stevenson 
to  them  of  about  580  dollars),  from  the  said  James  Gray,  then  to  pay 
the  said  amount  and  not  otherwise. 

"5.  To  pay  George  A.  Cook  200  dollars,  money  borrowed  of 
him  by  the  said  Samuel  Stevenson. 

"  6.  To  pay  all  debts  due  by  the  said  Stevenson  for  house  ex- 
penses, clerk  hire,  &c. 

"7.  To  pay  Campbell,  Junes  &.  Opie,  for  the  use  of  Campbell, 
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the  amount  of  debt  clue  them  (about  900  dollars),  upon  condition 
that  said  Campbell,  Jones  &  Opie  shall  release  said  Stevenson  from 
all  debts,  &c.  due  them,  and  that  this  payment  enure  to  the  benefit 
of  Campbell. 

"  8.  To  pay  Bell  &  Homer  any  amount,  actually  paid  by  them  or 
agreed  to  be  paid  in  purchasing  or  satisfying  any  debts  of  the  said 
Stevenson,  at  his  request,  upon  their  executing  a  full  release  of  the 
said  Stevenson  from  all  debts,  &c. 

"  9.  To  pay  the  debts  contracted  by  the  said  Samuel  in  Philadel- 
phia, for  the  purchase  of  merchandize  (for  which  debts  .promissory 
notes  were  given),  in  May  last,  to  each  creditor  who  shall  execute  a 
full  release  of  the  said  Stevenson,  his  equal  proportion. 

"  10.  To  pay  all  other  creditors  of  the  said  Samuel  Stevenson,  in 
equal  proportions,  who  will  execute,  to  the  said  Samuel,  a  release, 
acquitting  and  discharging  him  from  all  debts  and  claims  whatsoever 
on  their  behalf;  such  release  to  be  signed  on  or  before  the  1st  day  of 
November. 

"  And  then  :  That  said  William  Bell,  Jun.,  John  Alexander  and 
Thomas  Stevenson,  if  any  surplus  shall  remain  after  paying  the 
said  several  debts,  shall  pay  over  the  same  to  the  said  Samuel  Stev- 
enson. 

"And  I,  the  said  Samuel  Stevenson,  do  hereby  make,  constitute 
and  appoint  the  said  William  Bell,  Jun.,  John  Alexander  and  Thomas 
Stevenson,  and  the  survivors  of  them,  to  be  my  attorneys  irrevocable, 
to  collect  the  debts  and  demands  due  to  me,  and  make  sale  of  the 
goods  and  chattels  and  property,  and,  in  general,  all  such  acts,  mat- 
ters and  things  for  me  and  in  my  name  to  do,  as  I  might  or  could  do 
were  I  personally  present. 

"  In  testimony  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  herein  written." 

At  the  time  this  deed  was  executed,  Samuel  Stevenson  was  in- 
debted in  the  sum  of  30,000  dollars,  to  wit,  21,000  dollars  by  bills 
and  notes,  and  9000  dollars  otherwise.  The  defendants  proved  that 
(he  directions  of  the  acts  of  assembly  in  relation  to  voluntary  assign- 
ments had  been  strictly  pursued. 

The  court  charged  in  favour  of  the  validity  of  the  voluntary  deed 
of  assignment,  and  the  jury  found  accordingly  for  the  defendants. 

Predicated  upon  the  tenth  and  last  clauses  in  that  deed,  the  fol- 
lowing, amongst  other  reasons  for  a  new  trial,  was  assigned  by  the 
appellant. 

Fetterman,  for  the  appellant. 

The  main  question,  presented  in  this  case,  arises  out  of  the  tenth 
and  last  provisions  or  clauses  in  the  voluntary  deed  of  assignment, 
which,  we  contend,  render  the  assignment  fraudulent  and  void  under 
i  he  statute  of  13  Eliz.  c.  5.  If  a  part  be  void,  the  whole  is  void. 
M'Clurg  «.  Lecky,  3  Penns.  Rep.  86.  If  by  those  clauses  the  sur- 
plus had  been  made  payable  to  the  creditors  generally,  the  assign- 
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ment  would  have  been  good.     But  as  it  secures  a  trust  in  favour  of 
the  assignor  himself,  its  tendency  is  to  defraud  creditors,  and  it  there- 
fore comes  directly  within  the  meaning  of  the  statute  of  Elizabeth. 
Such  assignments  have  every  where,  except  in  Pennsylvania,  been 
decided  to  be  void.     But  even  here,  one  and  a  leading  case,  bearing 
a  strong  analogy  to  the  present,  has  been  decided  against  their  vali- 
dity.   Burd  v.  Lessee  of  Fitzsimmons  et  al.,  4  Doll.  75.    In  M'Clurg 
v.  Lecky,  3  Perms.  Rep.  91,  Justice  Rogers  went  further  than  the 
cases  there  cited  could  justify.     In  Wilt  v.  Franklin,  1  Binn.  502, 
the  assignment  directed  the  money  to  be  fairly  divided  amongst  all 
the  assignor's  creditors,  and  the  surplus,  if  any,  to  himself.     It  was, 
therefore,  very  properly  sustained,  and  did  just  what  the  bankrupt 
law  would  have  done.     In  Lippincott  v.  Barker,  2  Binn.  174,  the 
principle  contended  for  by  the  appellees  was  doubted  by  Chief  Jus- 
tice Tilghman  ;  and  the  question,  brought  up  in  the  present  case, 
was  not  before  the  court.     The  debtor  cannot  raise  a  secret  trust  for 
the  benefit  of  himself  or  family.     M'Callister  v.  Marshall,  6  Binn. 
338;  Passmore  v.  Eldridge,  12  Serg.  fy  Rawle  198.     Such  are  the 
authorities  in  our  own  state;  which,  it  is  conceived,  do  not  establish 
the  principle  contended  for  on  the  other  side.    The  weight  of  autho- 
rities in  other  states  is  decisively  against  the  principle.     A  debtor 
cannot  prescribe  any  terms  to  his  crditors.     Ingraham  v.  Wheeler, 
6  Conn.  Rep.  277.    The  property  of  an  insolvent  must  be  held  for  the 
equal  benefit  of  all  his  creditors.     Hyslop  v.  Clarke,  14  Johns.  458; 
Seavingr.  BrinkerhofT,  5  Johns.  Ch.  332  ;  2  Pick.  129;  Austin  et  al. 
v.  Bell,  20  Johns.  442  ;  Mackie  v.  Cairns,  1  Hop.  Ch.  404;  Mackie  v. 
Cairns,  5  Cowen  580 ;  1  Edw.  79 ;  Ibid.  451 ;  5  Ohio  Rep.  293 ;  8  Am. 
Jurist  286.     In  Brashear  v.  West  et  al.,  7  Peters  608,  and  Pierpont 
v.  Lord,  4  Wash.  232,  both  parties  claimed  under  a  deed  of  assign- 
ment.    Ingraham  v.  Geyer,  13  Mass.  146. 

The  court  declined  hearing  Watts  and  Biddle  for  the  appellees. 

PER  CURIAM. — Though  it  would  have  been  better  had  these  con- 
ditional assignments  been  brought  within  the  purview  of  the  13 
Eliz.,  as  they  might  have  been  originally,  and,  in  fact,  have  been 
in  some  of  our  sister  states  ;  it  is  too  late  to  do  so  now.  They 
have  occurred  in  countless  numbers,  and  have  been  sustained  when 
brought  before  the  courts ;  so  that  the  title  to  an  immense  amount 
of  property,  perhaps  to  the  value  of  millions,  depends  on  them  ;  and 
we  should  introduce  a  scene  of  the  wildest  confusion,  perhaps  of 
mercantile  ruin,  were  we  to  disturb  it.  We  are  required  by  the 
argument,  in  effect,  to  overturn  a  train  of  decisions  deeply  seated  in 
authority,  and  introductive  of  a  peculiar  rule  of  property ;  and  what- 
ever considerations  of  reason  or  policy  might  have  been  presented  to 
this  court  originally,  as  inducements  to  lay  the  foundations  of  this 
part  of  our  jurisprudence  differently,  it  is  sufficient  that  the  time  for 
it  has  gone  by,  and  that  we  are  to  administer  the  justice  of  the  coun- 
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try  according  to  the  laws  as  we  find  them.    We  therefore  think  that 
a  new  trial  was  properly  refused. 
Judgment  affirmed. 


Vanemen  against  Herdman. 

Since  the  passage  of  the  act  of  the  6th  of  April  1830,  a  judgment  against  one 
of  two  defendants,  upon  whom  alone  process  has  been  served  in  an  action  upon 
a  note,  is  not  a  bar  to  a  subsequent  action  on  the  same  note  against  the  other 
defendant,  upon  whom  process  was  not  served ;  although  an  execution  had  is- 
sued upon  the  first  judgment  from  the  justice  before  whom  the  judgment  was 
obtained. 

ERROR  to  Washington  county. 

This  action  by  Joseph  Vanemen  against  Robert  Herdman  and 
Francis  Herdman,  originated  before  a  justice  of  the  peace ;  and  in  this 
court  the  following  case  was  presented. 

"  Due  Joseph  Vanemen  the  sum  of  30  dollars  for  value  received, 
bearing  interest  from  this  24th  of  September  1829. 

"  ROBERT  HERDMAN, 
"FRANCIS  HERDMAN." 

On  this  note  a  suit  had  been  brought  against  both  defendants  in 
Alleghany  county  before  a  justice :  the  process  was  served  upon  and 
judgment  rendered  against  Robert  alone,  and  an  execution  issued 
against  him  which  was  returned  "  nothing  found."  The  plaintiff 
then  brought  a  suit  in  Washington  county,  where  Francis  lived, 
against  both  defendants :  the  docket  of  the  justice  showed  it  to  be 
"  on  a  plea  of  debt  by  due  bill  and  transcript  from  the  docket  of  jus- 
tice Gilfillen,  in  Alleghany  county ;  the  summons  was  served  on 
Francis ;  both  defendants  appeared,  and  offered  a  plea  of  set-off  by 
due  bill  drawn  by  J.  Vanemen  in  favour  of  Richard  Bowen,  and  as- 
signed by  Bowen  to  M'Kee,  and  by  M'Kee  to  Robert  Herdman,  and 
by  Robert  Herdman  to  Francis  Herdman."  The  justice  rendered 
a  judgment  for  the  plaintiff,  from  which  Francis  Herdman  appealed 
to  the  common  pleas.  On  the  trial  of  the  cause,  the  court  below 
instructed  the  jury  that  the  judgment  and  execution  against  Robert 
in  the  first  suit  was  a  bar  to  this  action,  and  the  jury  found  for  the 
defendant.  This  opinion  was  the  subject  of  the  assignment  of  error. 

Leet,  for  plaintiff  in  error. 
Watson,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — It  had  been  repeatedly  decided  in  this  court  that 
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when  a  suit  on  a  joint  and  several  obligation  was  brought  against  all 
the  makers  of  the  note  or  bond,  and  the  writ  was  not  served  on  all, 
the  plaintiff  ought  to  drop  the  one  on  whom  it  was  not  served,  and 
proceed  against  the  other ;  but  it  was  also  held  that  by  obtaining 
judgment  against  him  on  whom  the  writ  was  served,  the  bond  or 
note  was  extinguished,  and  all  remedy  against  the  other  was  gone ; 
and  in  13  Serg.  fy  Rawle  280,  the  late  chief  justice  laments  that  it 
is  so,  and  says  it  is  a  case  which  calls  loudly  for  legislative  interfe- 
rence. 

On  the  6th  of  April  1830,  the  legislature  enacted  as  follows : 

"  Section  1.  In  all  cases  now  pending,  or  hereafter  brought,  in  any 
court  of  record  in  this  commonwealth,  against  joint  and  several 
obligors,  co-partners,  promissors,  or  the  indorsees  of  promissory  notes, 
in  which  the  writ  or  process  has  not  been  or  may  not  be  served  on 
all  the  defendants,  and  judgment  may  be  obtained  against  those 
served  with  process;  such  writ,  process  or  judgment  shall  not  be  a 
bar  to  a  recovery  in  another  suit  against  the  defendant  or  defendants 
not  served  with  process." 

The  opinion  of  the  court  below  was,  that  although  the  judgment 
against  Robert  in  Alleghany  county  would  not  have  prevented  a  suit 
against  Francis,  yet  when  execution  was  taken  on  that  judgment, 
although  neither  body  nor  goods  could  be  found,  the  bare  fact  of  taking 
an  execution  against  Robert  estopped  the  plaintiff  from  proceeding 
against  Francis.  Such  construction  would  render  the  law  useless. 
If  the  legislature  had  any  meaning,  it  was,  that  when  a  man  had 
endeavoured  to  obtain  satisfaction  from  one  of  his  debtors  and  could 
not  obtain  it,  he  might  proceed  against  another  person  bound  for  the 
same  debt,  and  collect  it,  or  so  much  as  could  not  be  got  from  the 
first,  by  suit  against  the  second  :  this  construction  would  permit  a 
plaintiff  to  drop  his  first  judgment,  when  he  got  one  against  another 
obligor,  but  it  would  still  leave  only  one  of  the  joint  and  several 
obligors  liable.  The  law  was  passed  to  make  them  all  liable,  and 
not  confine  the  plaintiff  to  any  one  by  any  technical  rule :  if  it  has 
any  effect,  it  puts  the  plaintiff  in  the  same  situation  as  if  he  had 
brought  several  suits  against  each  of  the  joint  and  several  obligees, 
and  in  such  case  an  execution  against  one,  without  a  levy,  would 
not  bar  an  execution  against  another ;  he  could  obtain  but  one  satis- 
faction, but  he  might  proceed  against  all  till  he  got  his  debt. 

But  it  was  contended  here,  that  the  act  of  assembly  only  mentioned 
suits  in  a  court  of  record  ;  that  these  suits  were  before  justices  of  the 
peace,  whose  courts  are  not  of  record.  I  am  not  sure  that  the  first  judg- 
ment being  in  a  court  of  record  was  that,  and  only  that,  which  made  it 
merge  and  extinguish  the  bond  or  note.  Be  that  as  it  may,  it  is  certain 
that  more  than  half,  perhaps  more  than  three-fourths,  of  the  money 
collected  by  suit  in  this  state  is  collected  before  justices,  and  we 
should  greatly  abridge  the  utility  of  the  act,  if  by  a  narrow  construc- 
tion it  was  not  extended  to  them.  Their  tribunal,  though  not  strictly 
a  court  of  record,  has  many  of  the  attributes  of  one ;  but  a  more 
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satisfactory  answer  is,  that  suits  before  a  justice,  when  brought  into 
court  by  appeal,  are  to  be  "  subject  to  the  same  rules  as  other  actions," 
and  in  every  respect  have  been  and  must  be  considered  as  if  com- 
menced in  the  common  pleas  by  writ  of  that  court.  I  know  of  no 
case  where  a  cause  regularly  brought  into  the  common  pleas  by  ap- 
peal is  not  to  be  tried  and  decided  on  the  same  rules  of  pleading, 
evidence  and  law  as  one  originally  commenced  there.  I  say  nothing 
of  costs  depending  on  particular  legislative  provisions. 

A  difficulty  has  occurred  to  us  on  another  ground.  From  the 
short  notes  of  the  proceedings  in  the  transcript  (and  they  are  as  full 
as  we  generally  find  them),  it  is  not  certain  whether  the  justice  in 
Washington  county  did  not  issue  his  summons  against  both,  and  the 
law  authorizes  process  only  against  the  defendant  who  was  not 
served  with  process  in  the  first  suit.  The  summons  was  not  served 
on  Robert,  but  he  appeared  on  the  day  of  trial.  It  seems  clear  that 
Francis  alone  made  defence;  for  Robert  having  got  a  due-bill  against 
the  plaintiff,  assigned  it  to  Francis.  Now  if  he  had  been  on  trial, 
this  was  not  necessary ;  it  was  as  available  as  if  Francis  had  it :  but 
there  is  a  farther  and  more  satisfactory  answer  ;  if  the  second  judg- 
ment was  against  both,  of  which  I  am  by  no  means  satisfied,  Robert 
did  not  appeal ;  he  is  not  before  the  court ;  he,  if  any  person,  is  in- 
jured and  he  asks  no  redress. 

If  Robert  had  appealed  he  must  have  given  bail  according  to  law; 
he  has  not  done  so :  he  must  have  appeared  and  pleaded,  and  been 
subject  to  the  judgment  of  the  common  pleas  and  the  costs  of  that 
court ;  but  he  has  not  put  himself  in  that  situation  ;  we  have  no 
power  to  impose  a  judgment  or  costs  on  him,  and  of  course  have  no 
power  to  give  any  judgment  for  him  or  affecting  him.  We  cannot 
decide  on  a  case  of  a  man  who  has  said,  I  am  content  with  the 
judgment  of  the  justice,  and  will  not  go  into  the  common  pleas. 
Francis  did,  however,  appeal,  and  in  the  common  pleas  he  made  his 
defence  ;  but  he  did  not  allege  this  as  error ;  if  he  had,  it  might  have 
appeared  that  the  judgment  was  only  against  Francis  before  the  jus- 
tice ;  but  he  could  not  allege  it.  Judgment  by  a  justice  against  two ; 
one  says  he  is  content  and  will  not  appeal ;  the  other  appeals :  in 
court  he  can  show  that  on  the  merits  he  himself  is  not  liable ;  but  he 
cannot  bring  the  other  defendant  into  court  against  his  will,  and  try 
his  cause  over  again  against  his  will.  In  court  the  cause  must  be 
between  the  parties  in  court.  Suppose  a  judgment  before  a  justice 
against  principal  and  surety  in  a  note;  the  surety  knows  the  debt  is 
justly  due,  and  don't  wish  to  be  subjected  to  more  costs,  and  does 
not  appeal ;  but  the  principal  appeals ;  in  court  he  can  show  no  de- 
fence as  to  himself,  but  he  is  permitted  to  try  the  case  of  his  surety, 
and  succeeds  in  obtaining  a  verdict  and  judgment  for  himself  in  court. 
The  result  would  be  that  the  principal  goes  free,  and  the  justice  col- 
lects the  debt  from  the  surety.  Possibly  a  defence  on  the  merits  in 
court  might  discharge  both  in  certain  circumstances ;  but  in  all  cases, 
a  defence  and  success,  on  matter  of  form,  by  one  party  in  court,  will 


Sept.  1834.]  OF  PENNSYLVANIA.  205 

[Vanemen  v.  Herdman.] 

leave  the  one  against  whom  there  is  judgment  by  a  justice,  liable 
for  the  whole  debt.  A  judgment  on  appeal  may  be  greater  than  it 
was  before  a  justice.  We  cannot  suffer  him  who  appealed  to  increase 
the  amount  against  him  who  refused  to  appeal,  nor  can  he  lessen  it; 
much  less  can  we  suffer  him  to  object  on  a  matter  of  form  which  re- 
spected only  the  one  who  has  made  no  objection  on  that  account. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Hopkins  against  Robinson. 

An  entry  upon  two  contiguous  town  lots  under  a  deed  affording  colour  of 
title,  is  presumed  to  be  in  accordance  with  the  same,  so  as  to  render  the  actual 
possession  of  part  a  possession  co-extensive  with  the  boundaries  described  in 
the  deed. 

Slight  evidence  of  interruption,  such  as  results  from  the  demolition  of  fences, 
as  between  the  adverse  holder  and  the  person  ousted,  does  not  break  the  con- 
tinuity of  possession. 

WRIT  of  error  to  the  common  pleas  of  Jllleghany  county. 

This  was  an  action  of  ejectment  brought  by  William  Robinson 
and  others,  heirs  of  John  Wilkins  deceased,  the  plaintiffs  in  error, 
against  Ruth  Hopkins,  to  recover  lots  No.  49  and  50  in  the  plan  of 
the  town  of  Alleghany.  The  plaintiffs  exhibited  a  deed  from  Mat- 
thew Ernest  to  John  Wilkins,  for  the  lots  in  question,  dated  the 
16th  of  May  1797,  acknowledged  before  James  Robinson,  Esquire, 
and  recorded  on  the  27th  of  May  1799.  Also,  the  last  will  and  tes- 
tament of  the  said  John  Wilkins,  proven  the  14th  of  December  1809, 
by  which  he  devised  all  his  property  not  otherwise  disposed  of,  to  the 
plaintiffs,  without  a  more  particular  indication  of  the  lots  in  contro- 
versy as  belonging  to  him. 

The  defendant  was  the  vendee  of  William  Robinson,  Jun.,  upon 
whom  the  estate  of  his  father,  James  Robinson,  Esq.,  at  his  decease, 
descended,  and  relied  upon  a  conveyance  from  the  said  Matthew 
Ernest  and  wife  to  the  said  James  Robinson  for  the  lots  in  dispute, 
dated  the  1st  of  January  1799  and  not  recorded  until  the  30th  of 
June  1808  ;  and  contended  that,  from  the  circumstances  of  Matthew 
Ernest  being  the  son-in-law  of  John  Wilkins,  the  wife  of  Ernest  not 
having  joined  in  the  deed  to  Wilkins,  the  same  having  been  acknow- 
ledged before  James  Robinson,  Esq.,  the  subsequent  grantee,  and  not 
having  been  recorded  until  after  the  execution  of  the  deed  from  Er- 
nest and  wife  to  Robinson,  it  should  be  presumed  that  the  deed  from 
Ernest  to  Wilkins  was  intended,  and  raised  a  mere  trust  in  Wilkins, 
for  the  benefit  of  Ernest.  Finding  this  defence,  however,  unavaila- 
ble, the  defendant  sought  protection  under  the  statute  of  limitations. 
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He  proved,  in  substance,  that  James  Robinson,  by  his  tenant  James 
Ferguson,  about  the  year  1800,  made  a  clearing,  erected  a  cabin  on 
the  commons  near  the  lots,  and  extended  his  fences  so  as  to  embrace 
nearly  the  whole  of  the  lots  and  about  three  acres  of  the  common 
ground.  There  was  also  another  cabin  on  the  corner  of  the  lots,  in 
which  Martha  Graham  and  others,  tenants  of  James  Robinson,  re- 
sided. This  possession  was  continued,  and  the  lots  cultivated,  with- 
out interruption  (although  John  Wilkins  resided,  in  the  meantime, 
in  the  city  of  Pittsburgh)  until  the  year  1812,  when  general  Crooks's 
brigade  was  encamped  near  the  premises,  by  whom  the  fences  were 
partly  torn  down  and  destroyed.  After  the  interval  of  a  few  months, 
the  range  of  the  former  fences  was  so  much  contracted  in  being  re- 
built, as  to  exclude  from  their  boundary  a  large  portion  of.  the  com- 
mons and  about  one-third  or  one-half  of  the  lots  in  controversy.  It 
was  also  proved  by  the  plaintiffs,  that  about  this  period  the  fence 
was  again  thrown  open  and  a  race,  course  permitted  to  pass  through 
the  lots.  Ferguson  still  remained  in  his  cabin  and  exercised  acts  of 
ownership  for  William  Robinson,  Jun.,  son  of  James  Robinson,  Esq., 
until  the  new  house,  now  erected  upon  the  premises,  was  projected 
in,  1814.  He  then  removed  to  a  cabin  at  the  rear  of  the  peniten- 
tiary. The  building  was  commenced  in  the  autumn  of  1815  and 
finished  in  1816.  During  the  summer  of  1815  part  of  the  lots  was 
occupied  by  Martha  Graham,  tenant  of  William  Robinson,  Jun.  as 
a  garden.  Since  that  time  the  possession  of  William  Robinson,  Jun., 
and  those  who  claimed  under  him,  has  been  undisturbed.  The  as- 
sessors' books  also  exhibited  the  continual  assessment  and  payment 
of  taxes  for  the  lots  in  dispute  by  James  Robinson,  Esq.,  in  his  life- 
time, and  by  William  Robinson,  Jun.  after  his  decease.  There  was 
no  assessment  of  the  lots  as  the  property  of  John  Wilkins  or  of  those 
claiming  under  him.  The  defendant  produced  a  witness,  Alexander 
Robinson,  who  stated  that  James  Robinson,  Esq.  once  said  he  had 
the  entire  settling  and  renting  of  Wilkins's  property  on  that  side  of 
the  river,  and  that  on  one  occasion  pointing,  at  some  distance,  down 
to  where  the  old  cabin  was,  he  said  that  was  Wilkins's  and  the  next 
lot  he  allowed  was  his  own.  The  same  witness  testified  that,  after 
the  rails  were  burned  in  1812,  the  fence  did  not  embrace  any  part  of 
the  lots  in  controversy.  The  court  below  charged  in  relation  to  the 
testimony  of  this  witness,  that  it  would  be  hazardous  to  have  pro- 
perty dependent  upon  presumptions  of  so  slight  a  nature  as  the  detail 
of  a  single  sentence  explained  by  a  single  gesture,  the  whole  occur- 
ring twenty-one  years  back ;  but  left  it  to  the  jury  to  determine  the 
effect  of  his  testimony. 

The  errors  assigned  were  the  following : 

1.  The  court  erred  in  charging  the  jury  with  regard  to  the  evi- 
dence of  Alexander  Robinson,  and  that  there  was  slight  reason  to 
believe  that  his  conversation  related  to  this  property. 

2.  The  court  erred  in  charging,  that  if  James  Robinson  had  any 
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part  of  lots  49  and  50  enclosed,  it  was  a  possession  in  law  of  the 
whole. 

3.  In  charging  that  the  jury  had  no  room  to  doubt  the  testimony 
of  Mrs  Graham,  and  in  charging  that  from  1812  to  1816,  Ferguson 
had  a  possession  that  would  enable  ejectment  to  be  maintained 
against  him;  and  that  there  was  strong  ground  to  presume  that  the 
lots  were  possessed  and  acts  of  ownership  exercised  over  them ;  and 
that  possession  must  be  according  to  the  subject  matter;  and  that 
the  occupancy  need  not  be  constant;  and  charging  that  there  was 
ground  for  inferring  that  any  acts  implying  property  and  possession, 
in  the  intermediate  period,  were  under  Robinson's  authority. 

4.  In  charging  with  regard  to  the  operation  of  the  act  of  limita- 
tions. 

Fetterman,  for  plaintiffs  in  error. 

Both  parties  claim  under  Matthew  Ernest,  who  was  greatly  to  be 
blamed  for  executing  two  deeds  for  the  same  property.  In  1800  or 
1801,  James  Robinson,  Esq.  put  Ferguson  in  the  neighbourhood  of 
these  lots,  saying,  "Go  in  under  me."  Ferguson  then  erected  his 
house,  not  on  the  lots,  but  on  the  common,  where  he  had  no  right 
to  build.  In  1804  or  1805  he  had  a  clearing  of  eight  or  ten  acres, 
which  embraced  part  of  these  lots.  In  1812  the  fences  were  burned  by 
the  soldiers  of  general  Crooks.  It  was  important  for  us  to  show  how 
Ferguson  took  possession  and  how  he  was  put  in  by  James  Robinson. 
For  this  purpose  we  produced  Alexander  Robinson  as  a  witness,  who 
testified  that  James  Robinson  held  the  property  for  John  Wilkins. 
The  court,  however,  took  the  facts  disclosed  by  his  testimony  from 
the  jury,  when  they  should  have  told  the  jury  that,  if  they  believed 
his  testimony,  they  should  find  for  the  plaintiffs.  In  the  next  place 
we  contend,  it  was  error  in  the  court  below  to  say  it  must  be  pre- 
sumed that  the  entry  of  James  Robinson,  by  his  tenant  Ferguson, 
was  under  colour  of  title,  and  that  the  possession  of  a  part  was  pos- 
session of  the  whole.  They  induced  the  jury  to  believe  that  the 
possession  of  a  part  of  one  lot  was  possession  of  both.  This  was 
error.  6  Cowen  623.  As  to  continuity  of  possession,  the  court  below 
went  too  far  in  laying  down  the  law  on  this  point  under  the  statute 
of  limitations.  It  was  not  the  business  of  the  jury  to  infer  the  fact 
of  an  unbroken  possession.  It  was  incumbent  on  the  defendant  to 
show  it  affirmatively.  The  plaintiffs  were  minors;  and  slight  acts 
of  adverse  ownership,  such  as  the  payment  of  taxes,  were  not  suffi- 
cient to  keep  up  the  possession  and  deprive  the  minor  heirs  of  their 
fights.  That  the  mansion  house  draws  the  possession  to  it,  is  a  well 
settled  principle.  Here  it  stood  upon  the  common  ;  how  then  could 
there  be  an  adverse  possession  of  the  lots,  particularly  since  the 
drawing  in  of  the  fences  after  the  burning  in  1812  excluded  the 
larger  portion  of  the  lots  and  one  of  them  entirely  1 

Here  the  court  intimated  that  the  only  question  was,  whether  the 
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burning  of  the  fences  in  1812  interrupted  the  possession  of  Jaines 
Robinson  1 

H.  W.  Watts  and  Forward,  for  the  defendants  in  error,  the  court 
declined  hearing. 

PER  CURIAM. — There  is  no  doubt  that  James  Robinson,  from 
whom  the  defendant  claims,  entered  originally  under  his  deed  from 
captain  Ernest.  The  presumption  is,  that  every  man  enters  accord- 
ing to  his  title ;  and,  though  it  is  not  conclusive,  it  endures  till  it  is 
disproved.  Having  thus  entered  by  his  tenant  in  1800,  he  took  pos- 
session of  the  ground  in  dispute  by  clearing  and  fencing  it,  with, 
perhaps,  some  other  ground  belonging  to  him,  but  all  as  one  tene- 
ment ;  and  continued  to  occupy  it  till  1812,  when  it  was  thrown  open 
and  a  great  part  of  the  rails  burnt  by  the  soldiers  of  general  Crooks's 
brigade.  The  fence  was  rebuilt  with  the  remaining  rails,  but 
the  enclosure  was  contracted  so  as  to  exclude  at  least  the  greater 
part  of  the  ground  in  dispute  ;  and  the  question  is,  whether  the  ad- 
verse possession  of  the  part  excluded  ceased  with  the  actual  posses- 
sion of  it  in  1812.  It  was  put  to  the  jury  to  say  whether  the  fence, 
as  rebuilt,  excluded  these  lots  entirely ;  and  they  were  instructed 
that  if  it  did  not,  then  that  Robinson,  having  entered  by  colour  of 
title,  had  all  along  been  in  adverse  possession  of  the  whole,  and  in  this 
there  undoubtedly  was  no  error. 

Judgment  affirmed. 


Evans  against  Frey. 

The  jurisdiction  of  a  justice,  to  proceed  by  scire  facias  against  the  bail  of  a 
delinquent  constable,  under  the  nineteenth  section  of  the  act  of  the  20th  of 
March  1810,  is  not  taken  away  by  the  third  section  of  the  act  of  the  29th  of 
March  1824. 

Nor  is  it  necessary  that  the  constable  should  be  joined  with  the  sureties  in 
such  scire  facias. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

The  following  is  the  substance  of  the  case  as  stated  for  the  de- 
cision of  the  court  below. 

William  M'Donald  was  constable  of  Ohio  township  for  the  year 
1830.  On  the  19th  of  April  of  that  year  he  gave  bond,  with  the 
defendants  in  error  as  his  sureties,  to  the  commonwealth,  in  con- 
formity with  the  twenty-ninth  section  of  the  act  of  the  20th  of  March 
1810  and  its  supplements,  conditioned  for  the  just  and  faithful  dis- 
charge of  his  office.  On  the  llth  of  August  1830,  an  execution 
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was  put  in  his  hands  by  an  alderman,  in  the  name  of  George  Evans 
against  Robert  Herdman,  who  resided  in  St  Clair  township.  M'Don- 
ald  failed  to  perform  his  duty,  on  this  execution,  although  he  offered 
to  serve  and  accepted  it.  After  the  death  of  George  Evans,  his  ex- 
ecutors issued  a  scire  facias  against  M'Donald  before  the  alderman, 
in  pursuance  of  the  twelfth  section  of  the  act  of  the  20th  of  March 
1810,  for  his  neglect,  and  a  judgment  was  rendered  against  him  for 
12  dollars  and  41  cents,  and  costs,  on  the  16th  of  November  1830. 
On  the  7th  of  December  1830  an  execution  was  issued  against  him 
on  this  judgment,  in  consequence  of  which  he  applied  for  the  benefit 
of  the  insolvent  laws. 

The  present  action  of  scire  facias  was  commenced  on  the  llth  of 
January  1831,  against  the  defendants  in  error,  as  the  bail  of  M'Don- 
ald, and  on  the  20th  of  July  1831  judgment 'before  the  alderman  was 
rendered  against  them  for  12  dollars  and  92  cents,  and  costs,  from 
which  they  appealed  to  the  common  pleas,  and  there  pleaded  :  1st. 
In  abatement,  that  M'Donald,  one  of  the  obligors  in  the  bond,  was 
not  sued.  2d.  JVbn  estfaclum.  3d.  Payment.  On  demurrer  to  the 
plea  in  abatement,  the  court  below  decided  in  favour  of  the  defend- 
ants. 

The  following  errors  were  assigned. 

1.  The  court  erred  in  deciding  that  the  constable  ought  to  have 
been  joined  with  the  sureties  in  the  action,  as  was  decided  by  them 
on  the  authority  of  Armstrong's  Administrators  v.  Bougher's  sure- 
ties, a  case  in  the  common  pleas  of  Alleghany  county,  No.  50,  of 
August  term  1811. 

2.  The  court  erred  in  deciding  that  the  remedy  prescribed  by  the 
act  of  the  29th  of  March  1824,  section  third,  was  exclusive  of  the 
remedy  prescribed  by  the  twelfth  and  nineteenth  sections  of  the  act  of 
the  20th  of  March  1810. 

Bradford,  with  whom  was  Colwell,  for  the  plaintiffs  in  error,  cited 
Palmer  v.  Commonwealth,  6  Serg.  fy  Rawle  245,  decided  in  1820, 
and  referred  to  sections  twelfth  and  nineteenth  of  the  act  of  the  20th 
of  March  1810,  Purd.  499,  500.  502;  section  third  of  the  act  of  the 
2d  of  March  1824,  Purd.  510;  and  section  twenty-ninth  of  the  act  of 
March  1810,  Purd.  155;  and  contended  that  the  remedies  prescribed 
by  the  act  of  1824  and  the  act  of  the  20lh  of  March  1810  were  con- 
current. 

Burke,  with  whom  was  Metcalf,  for  defendants  in  error. 

The  decision  in  Palmer  v.  Commonwealth  was  prior  to  the  pas- 
sage of  the  act  of  1824,  the  third  section  of  which  was  intended  to 
supply  the  provision  in  the  act  of  1810.  The  act  of  1713,  Purd.  669, 
670,  poinls  out  the  mode  of  proceeding  on  other  official  bonds,  which 
should  have  been  pursued  in  the  present  case.  See  also  section 
fourth  of  the  act  of  1803,  Purd.  832,  in  relation  to  sheriff's  bonds. 
The  justice,  in  the  first  instance,  had  no  jurisdiction  by  scire  facias. 

III. BB 
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It  was  incumbent  on  the  plaintiffs  first  to  obtain  judgment  on  the 
bond  in  a  court  of  competent  jurisdiction. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  error  assigned  is  in  the  opinion  of  the 
court  below  that  the  constable  ought  to  have  been  joined  with  the 
sureties  in  the  action. 

The  legislature  has  established  a  tribunal  for  the  recovery  of  sums 
under  100  dollars,  the  proceedings  of  which  are  in  many  respects 
different  from  the  ordinary  proceedings  of  courts,  and  the  extent  of 
its  jurisdiction  must  depend  on  the  language  and  meaning  of  the  act 
of  assembly.  Regulations  respecting  constables  form  a  material  part 
of  the  provisions  of  these  acts ;  especially  those  that  are  designed  to 
enforce  their  faithful  discharge  of  duty  in  the  prompt  payment  of 
moneys  coming  into  their  hands  on  executions.  For  this  purpose 
summary  redress  is  given  by  the  twelfth  section  of  the  act  of  the  20th 
of  March  1810.  In  the  nineteenth  section  the  mode  of  proceeding 
against  the  constable's  bail  is  specified,  and  in  certain  cases  the  jus- 
tice is  directed  "  to  issue  a  scire  facias  and  proceed  against  the  bail 
for  the  recovery  of  judgments  had  before  him  against  the  constable," 
in  the  manner  that  constables  are  suable,  saving  the  right  of  appeal. 
The  enumerated  cases  are,  where  judgment  is  rendered  against  a 
constable  for  neglect  or  refusal  to  perform  his  duty,  and  he  becomes 
insolvent,  abandons  his  country,  or  for  any  other  reasons  it  becomes 
impracticable  for  such  judgment  to  be  recovered  from  him;  or  where 
after  default  he  abandons  his  country  before  judgment  had.  Now 
if  we  refer  to  the  words  of  the  act,  the  proceeding  by  scire  facias  is 
directed  to  be  against  the  bail.  If  we  consult  its  spirit,  what  reason 
is  there  why  the  constable  should  be  joined  in  the  scire  facias?  Af- 
ter the  plaintiff  has  pursued  him  to  insolvency  or  abandonment  of 
his  country,  or  arrived  at  a  state  of  utter  impracticability  to  collect 
the  debt,  a  further  pursuit  would  be  unavailing  to  the  plaintiff,  and 
of  no  benefit  to  the  bail.  The  necessity  of  uniting  all  the  obligors 
in  a  suit  on  a  joint  and  several  bond,  where  more  than  one  are  sued, 
is  founded  on  a  rule  of  law  which  has  in  view  the  primary  liability  of 
the  principal,  and  after  that  the  equal  distribution  of  a  common 
burthen.  But  where  it  is  already  plain  by  judicial  proceeding,  that 
the  constable  is  inaccessible  or  insolvent,  the  joinder  of  him  '.vould 
be  a  fruitless  ceremony.  Indeed  in  one  case  put  by  the  act,  that  of 
abandonment  of  his  country,  the  scire  facias  could  not  be  served  on 
the  constable.  No  injustice  is  done  to  the  bail  by  the  omission.  The 
constable  must  have  abandoned  his  country,  and  so  no  proceeding 
against  him  can  be  had,  or  every  means  of  collecting  the  money  from 
him.  has  been  already  exhausted,  and  it  is  not  until  the  last  and  des- 
perate state  of  his  affairs,  that  the  bail  is  to  be  called  upon. 

I  am  therefore  of  opinion  that  it  is  not  necessary  that  the  consta- 
ble should  be  joined  in  the  scire  facias. 

The  second  error  assigned  is  in  the  opinion  of  the  court  below 
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that  the  proceeding  against  the  sureties  of  the  constable  before  the 
justice  was  unauthorized  by  law. 

In  the  case  of  Palmer  v.  The  Commonwealth,  6  Serg.  fy  Rawle 
245,  and  Campbell  v.  The  Commonwealth,  8  Serg.  fy  Rawle  414, 
it  was  contended  that  the  sureties  in  a  bond  given  by  a  constable  for 
the  execution  of  his  office  were  suable  before  a  justice  of  the  peace, 
and  not  in  the  common  pleas;  but  this  court  decided  that  this  juris- 
diction was  concurrent.  There  is  no  reason  why  a  general  jurisdic- 
tion should  not  be  conferred  on  the  courts,  at  the  same  time  that  in 
particular  cases  a  portion  of  that  jurisdiction  is  also  entrusted  to  a 
magistrate.  The  act  of  the  20th  of  March  1810  vested  both  juris- 
dictions, and  must  have  intended  both  should  take  effect.  If  the  sum 
demanded  exceeded  100  dollars,  it  was  beyond  the  ordinary  jurisdic- 
tion of  the  magistrate,  and  was  peculiarly  proper  for  the  court.  If 
under  100  dollars  it  was  the  reverse. 

In  the  present  case  the  suit  was  brought  before  a  justice,  and  it  is 
now  contended  that  he  had  not  that  jurisdiction.  The  argument  is 
grounded  on  the  provisions  of  the  third  section  of  the  act  passed  the 
29th  of  March  1824,  Purd.  Dig.  510,  which  was  subsequent  to  the 
decisions  above  referred  to.  This  section  re-enacts  the  twenty-ninth 
section  of  the  100  dollar  act,  concerning  constables'  bonds,  with  al- 
terations in  the  amount  of  the  penalty  and  the  number  of  sureties, 
and  some  change  of  language  in  other  respects  not  affecting  the  sub- 
stance. Then  comes  this  provision,  which  is  not  in  the  act  of  the 
20th  of  March  1810,  and  in  which  the  question  arises:  "and  such  ob- 
ligations may  be  proceeded  in  as  other  official  bonds  are  by  law  direct- 
ed." It  is  contended  by  the  defendants  that  the  effect  of  this  provision 
is  that  all  proceedings  on  constables'  bonds  must  be  in  court,  because 
there,  only,  proceedings  on  official  bonds  of  a  similar  nature  are  to  be 
had  by  virtue  of  the  fifteenth  section  of  the  act  of  the  27th  of  March 
1713,  Purd.  Dig.  670.  This  provision,  however,  is  not  peremptory,  but 
permissive.  The  party  grieved  is  at  liberty  to  proceed  in  court,  but 
he  is  not  obliged  to  do  so.  A  clause  of  this  kind  cannot  be  fairly 
construed  as  a  repeal  of  the  nineteenth  section  of  the  100  dollar  act. 
On  the  contrary  it  would  seem  to  have  been  inserted  to  remove  the 
doubts  that  had  recently  arisen,  whether  the  courts  had  concurrent 
jurisdiction,  and  also  to  restore,  in  suits  on  constables'  bonds  in  court, 
the  ordinary  mode  of  proceeding  on  official  bonds  by  obtaining  a 
cautionary  judgment,  instead  of  separate  actions  to  obtain  separate 
damages,  which  had  been  held,  by  analogy  to  suits  on  sheriff's  bonds, 
to  be  the  proper  mode  of  proceeding.  One  consequence  of  this,  and 
a  hard  one,  was,  that  in  suits  in  the  common  pleas,  where  the  de- 
mand was  under  100  dollars,  the  plaintiff  lost  his  costs :  whereas  now 
one  judgment  only  is  obtained  ;  and  the  vexation  of  multiplying  ac- 
tions against  the  sureties,  and  of  the  costs  attending  them,  is  avoided. 
By  the  act  of  1824,  the  proceeding  in  court  on  constables'  bonds  is 
simplified  and  facilitated,  leaving  in  full  force  the  nineteenth  section 
of  the  act  of  1810,  which  places  in  the  hands  of  the  magistrate  the 
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salutary  power  of  proceeding  in  the  cases  enumerated  by  scire  facias 
against  the  sureties  of  a  delinquent  constable,  where  judgment  has 
been  previously  obtained  before  such  justice  against  the  constable. 
Judgment  reversed,  and  judgment  foi1  plaintiff. 


Wilson  against  Colwell. 

A  writ  of  error,  which  is  taken  in  effect  to  an  award  of  arbitrators  in  an  ami- 
cable action,  and  not  to  a  judgment  of  the  court  below,  will  not  be  sustained. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

The  plaintiffs  in  error  were  plaintiffs  below.  It  was  agreed  be- 
tween the  parties  that  an  amicable  action  in  case  should  be  entered, 
and  that  all  matters  at  variance  should  be  referred  to  Walter  For- 
ward and  W.  W.  Fetterman,  Esquires,  who,  in  case  of  disagreement, 
were  to  choose  a  third  referee ;  that  the  said  referees  should  meet  on 
ten  days  notice  by  either  party ;  that  the  said  referees  should,  in  their 
report,  state  the  facts  of  the  case ;  that  upon  this  report  the  prothono- 
tary should  enter  judgment ;  that  either  party  should  have  the  right 
to  a  writ  of  error  on  the  said  judgment,  in  the  same  manner  as  if  a 
bill  of  exceptions  had  been  taken  and  a  verdict  and  judgment  enter- 
ed, if  taken  out  within  two  months  after  report  filed.  The  referees 
reported  the  facts,  and  made  an  award  in  favour  of  the  defendant, 
which  was  accordingly  entered  by  the  prothonotary. 

«7lf ' Candless,  in  support  of  the  writ  of  error. 
Bradford  and  Colwell,  contra. 

PER  CURIAM. — This  writ  of  error  is  taken,  in  effect,  to  the  judg- 
ment of  the  arbitrators,  and  not  to  the  judgment  of  the  common 
pleas,  which  was  entered,  not  even  for  form's  sake,  by  the  judges  of 
that  court,  but  by  the  prothonotary.  We  have  before  determined 
that  a  special  award  is  not  to  be  treated  as  a  special  verdict.  If  the 
facts  be  undisputed,  state  a  case  and  take  the  actual  judgment  of 
the  court  below  upon  it  j  if  they  are  are  not,  have  them  found  by  a 
jury  in  the  usual  course.  By  this  means  a  suitor  may  get  into  the 
court  of  the  last  resort  with  sufficient  rapidity.  We  certainly  will 
countenance  no  procedure  which  passes  the  door  of  the  legitimate 
tribunal,  and,  in  the  garb  of  a  writ  of  error,  would  give  us  original 
jurisdiction. 

Writ  of  error  quashed. 
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Clark  against  Russel. 

By  a  forbearance  in  general,  without  adding  any  particular  time,  is  to  be  un- 
derstood a  total  forbearance.     And  he  who  promises  to  pay  the  debt  of  an-  • 
other,  in  consideration  of  such  forbearance,  is  not  liable  to  pay  it  if  the  original 
debtor  has  been  sued. 

ERROR  to  the  common  pleas  of  Crawford  county. 

This  was  an  action  on  the  case  by  William  Russel  against  William 
Clark.  The  substance  of  the  plaintiff's  declaration  was  as  follows. 

"  That  whereas  a  certain  John  and  Joseph  Patterson,  before  and 
at  the  time  of  the  making  of  the  promise  and  undertaking  of  the  said 
defendant  hereinafter  mentioned,  were  indebted  to  the  said  plaintiff 
on  a  certain  obligation  or  written  agreement  sealed  with  their  seals, 
and  dated  the  26th  of  April  1814,  by  which  they  or  either  of  them  pro- 
mised to  pay  to  W.  Russel  or  order  the  sum  of  1209  dollars  50  cents, 
in  sixteen  months  after  date,  with  lawful  interest  after  the  1st  of 
January  1815;  and  thereupon,  heretofore,  to  wit,  the  10th  of  Novem- 
ber 1818,  at  the  county  aforesaid,  by  his  certain  written  agreement 
or  assumption,  in  consideration  of  the  premises,  and  that  the  plaintiff 
would  extend  as  much  indulgence  as  he  could  for  the  payment  of 
the  said  obligation,  he,  ihe  said  defendant,  undertook,  and  then  and 
there  promised  the  plaintiff,  to  pay  him  the  said  sum  of  money  as 
soon  as  circumstances  would  reasonably  admit.  And  he,  the  said 
plaintiff,  avers,  that,  confiding  in  the  said  promise  and  undertaking 
of  the  defendant,  did  extend  as  much  indulgence  as  he  could  for  the 
payment  of  the  money,  to  wit,  until  the  7th  of  August  1830,  and 
until  there  was  reason  to  believe  that  further  indulgence  would  en- 
danger the  recovery  of  the  money,  whereof  the  said  defendant  after- 
ward, to  wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid 
had  notice,  and  thereby  according  to  the  tenor  and  effect  of  his  said 
promise  and  undertaking,  he,  the  said  defendant,  became  liable  to 
pay  the  said  money  in  the  said  obligation  mentioned,  on  the  day  and 
year  aforesaid,  at  the  county  aforesaid. 

"And  whereas,  also,  afterwards,  to  wit,  on  the  19th  of  September 
1826,  at,  &c.  the  said  John  and  Joseph  Patterson  were  indebted  to 
the  said  plaintiff  on  a  certain  other  obligation  sealed  with  their  seals, 
and  dated  the  26th  of  April  1814,  by  which  they  or  either  of  them 
promised  to  pay  to  W.  Russel  or  order,  .the  sum  of  1209  dollars  50 
cents,  sixteen  months  after  date,  with  lawful  interest  after  the  1st  of 
January  1815;  and  thereupon,  heretofore,  to  wit,  the  19th  of  Sep- 
tember aforesaid,  at,  &c.  in  consideration  of  the  premises,  and  that 
the  plaintiff  (at  the  special  instance  and  request  of  the  defendant) 
had  and  would  forbear,  give  time  and  extend  indulgence  for  the  pay- 
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ment  of  the  said  obligation,  he,  the  said  defendant,  undertook,  and 
then  and  there  faithfully  promised  that  he  would  pay  the  said  sum 
of  money  when  he  should  be  thereunto  afterwards  requested:  and 
the  said  plaintiff  avers,  that  confiding  in  the  said  promises  and  under- 
taking, he  did  forbear  and  give  time,  and. extend  indulgence  for  the 
payment  of  the  said  money  until  the  said  7th  of  August  1830,  and 
until  he  had  reason  to  believe  that  further  indulgence  would  endan- 
ger its  recovery,  whereof  the  said  defendant,  on,  &c.  had  notice;  and 
thereby,  according  to  the  tenor  and  effect  of  said  promise  and  under- 
taking, the  said  defendant  became  liable  to  pay  the  said  sum  of  mo- 
ney on  the  day  and  year  aforesaid,  at,  &c. :  and  being  so  liable,  he, 
the  said  defendant,  in  consideration  thereof,  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  pay  him  money  accord- 
ing to  the  tenor  and  effect  of  his  said  several  promises :  neverthe- 
less," &c. 

Pleas  :  JVon  assumpsit.     JVon  assumpsit  infra  sex  annos. 

On  the  trial  of  the  cause,  the  plaintiff  gave  in  evidence  as  follows, 
viz. 

1.  The  note  under  seal  of  John  and  Joseph  Patterson  to  W.  Rus- 
sel, dated  Detroit,  26th  of  April  1814,  for  the  payment  of  1209  dol- 
lars 50  cents,  in  sixteen  months. 

2.  The  letter  of  defendant  to  plaintiff,  on  which  the  present  suit  is 
founded,  and  is  as  follows. 

"November  10,  1818.  Dear  Sir:  John  Patterson  and  myself 
have  purchased  out  Joseph  Patterson's  interest  in  the  lanyard,  and 
have  undertaken  to  pay  you  the  amount  of  the  obligation  you  hold 
on  John  and  Joseph  Patterson.  As  much  indulgence  as  you  can 
possibly  extend  to  us  will  be  gratefully  acknowledged.  I  have  en- 
tered into  this  business  with  a  view  of  accommodating  the  Mr  Pat- 
tersons, and  my  sole  object  in  addressing  you  with  these  lines  is, 
that  you  may  consider  them  obligatory  on  me  for  the  payment  of  the 
money,  which  shall  be  done  as  soon  as  circumstances  will  reasonably 
admit. 

"  I  am,  &c. 

"  WILLIAM  CLARK." 

3.  The  record  in  common  pleas,  Crawford  county,  Russel  against 
Joseph  Patterson,  No.  46,  August  1830.     Suit  on  the  bond  of  John 
and  Joseph  Patterson  to  Russel,  and  judgment  by  confession. 

4.  Record  common  pleas,  Crawford  county,  No.  137,  April  1830, 
Russel  against  John  Patterson,  and  judgment  on  the  bond  or  note 
mentioned,  4th  December  1830,  for  322  dollars  75  cents. 

Fieri  facias  on  this  judgment  to  April  1831,  and  returned  by  direc- 
tion of  plaintiff's  attorney. 

The  defendant,  by  his  counsel,  requested  the  court  to  charge  the 
jury  on  the  following  points,  viz. 

1.  That  the  letter  of  defendant  dated  the  10th  of  November  1818, 
is  not  a  request  to  forbear  to  sue  John  and  Joseph  Patterson,  as  stated 
in  plaintiff's  narr.,  but  an  assumption  on  the  part  of  Clark  to  pay  the 
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debt,  and  a  request  to  forbear  to  sue  him,  and  therefore  does  not  sup- 
port plaintiff's  narr. 

2.  Thnt,  if  it  is  a  request  to  forbear  to  sue  Pattersons,  it  is  for  a 
general  forbearance,  and  plaintiff  having  sued  Pattersons  since,  de- 
fendant is  discharged  from  his  promise. 

3.  That,  in  this  case,  the  statute  of  limitations  is  a  bar  to  the 
plaintiff's  claim,  as  he  did  not  bring  suit  in  a  reasonable  time  :  and 
that  after  the  present  lapse  of  time,  the  law  presumes  the  debt  paid 
and  satisfied:  and  that  the  plaintiff  has  ceased  to  hold  the  defendant 
for  the  same,  and  the  whole  business  has  been  arranged  arid  settled 
between  Clark  and  Pattersons,  and  that  plaintiff  has  agreed  to  look 
to  his  bond  only. 

4.  That  if  plaintiff  intended  to  resort  against  defendant  on  his  as- 
sumption, he  should  have  done  so  in  a  reasonable  time  :  and  that 
having  waited  for  twelve  years,  during  which  time  he  says  nothing 
to  defendant,  but  proceeds  against  the  Pattersons,  as  set  forth  in  the 
evidence,  he  is  now  barred  by  the  statute  of  limitations. 

Charge  by  the  court. 

"  1.  The  letter  from  defendant  to  plaintiff,  dated  the  10th  of  No- 
vember 1818  does,  in  the  strongest  terms,  show  that  he  has  under- 
taken and  promised  to  pay  to  Russel  the  bond  of  John  and  Joseph 
Patterson  ;  and  he,  at  the  same  time,  requests  as  much  indulgence 
as  Russel  could  possibly  give.  Now  as  Mr  Clarke  mentions  ex- 
pressly that  he  and  John  Patterson  had  bought  out  Joseph  Patterson's 
interest  in  the  tanyard,  and  had  undertaken  to  pay  to  Russel  the 
bond  of  John  and  Joseph  Patterson,  when  he  requests  indulgence 
and  forbearance,  it  is  virtually  and  in  effect  a  request  of  forbearance 
as  to  suing  that  bond  ;  for  if  Joseph  Patterson  was  instantly  pressed 
on  that  bond  by  Russel,  the  necessary  result  would  be  that  Clark, 
who  had  undertaken  to  pay  it  as  his  debt,  would  also  be  pressed. 
As  the  evidence  shows  you  that  the  plaintiff  has  granted  the  very 
indulgence  which  the  defendant  by  his  letter  requests,  we  consider 
that  he  is  bound,  according  to  his  letter  "  obligatory,"  to  pay  the 
bond  :  and  therefore  do  not  charge  as  requested  in  the  first  and  second 
points. 

"2.  The  next  question  is  as  to  the  statute  of  limitations,  in  an- 
swer to  the  third  and  fourth  points.  If  the  defendant  had  requested 
indulgence  for  a  short  time,  the  great  delay  beyond  six  years  might, 
have  been  a  bar:  but  his  request  is  for  "as  much  indulgence  as  you 
can  possibly  extend  ;"  and  this  not  merely  on  a  guarantee  of  a  debt 
as  surety  for  another  person,  but  for  a  debt  which  the  letter  acknow- 
ledges he  had  assumed  as  his  own,  having  purchased  the  tanyard. 
And  it  having  been  proven  that  the  indulgence  was  granted  so  long 
as  John  and  Joseph  Patterson  were  considered  in  good  circumstances, 
and  that  they  were  not  sued  until  they  were  falling  into  doubtful 
circumstances,  we  consider  that  the  statute  of  limitations  does  not 
apply,  and  is  not  a  bar  to  plaintiff's  recovery." 

The  opinion  of  the  court  was  the  subject  of  the  errors  assigned. 
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Derrkkson,  for  plaintiff  in  error. 
Riddle,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  proposed  forbearance  was  evidently  to  be  per* 
petual  as  to  the  obligors,  the  indulgence  spoken  of  being  referable  to 
those  who  were  to  pay  the  debt.  The  defendant  reciting  that  he 
and  John  Patterson  had  undertaken  to  pay  the  obligation  of  John 
and  Joseph  Patterson,  requests  indulgence;  and  for  whom7?  Not 
for  the  obligors;  but,  as  is  apparent  from  the  use  of  the  word 
"  us,"  for  John  and  himself,  who  had  agreed  with  Joseph  to  substi- 
tute their  joint  responsibility  for  the  joint  and  several  responsibility 
of  the  obligors.  It  is  undoubted  that  had  the  plaintiff  pressed  his 
original  security,  Joseph  might  have  been  compelled  to  press  the 
agreement  of  the  defendant  and  John ;  and  that  the  defendant  might 
thus  have  been  affected  indirectly.  Had  he  indeed  proposed  to  con- 
tract but  an  indirect  responsibility,  it  might  have  been  intended  that 
the  indulgence  sought  as  a  consequence  was  to  follow  the  nature  of 
it.  But  he  proposed  positively  and  directly  to  pay  the  debt  as  soon 
as  circumstances  would  permit;  and  in  the  absence  of  an  intimation 
bearing  the  other  way,  it  is  reasonable  to  infer  that  the  indulgence 
was  meant  to  correspond  with  the  liability  proposed  as  the  considera- 
tion of  it.  The  responsibility  proposed  therefore  being  direct,  the  in- 
dulgence was  also  to  be  direct.  But  not  only  was  indulgence  to  be 
extended  to  the  new  contractors,  but  also  forbearance  to  the  original 
obligors  as  necessary  to  carry  out  all  the  parts  of  the  arrangement. 
It  was  for  the  benefit  of  the  latter  that  the- defendant  had  come  into 
the  transaction;  and  they  could  be  benefited  as  obligors  but  by  going 
out  of  it  at  least  for  a  time.  But  this  implied  condition  of  forbear- 
ance being  general,  is  also  perpetual ;  as  was  determined  in  Hay- 
maker «.  Eberly,  2  Binn.  510,  where  it  is  said,  that  a  promise  to 
forbear  in  general,  without  adding  any  particular  time,  is  to  be 
understood  a  total  forbearance.  The  plaintiff  then  could  accept  the 
defendant's  proposal  but  on  the  conditions  expressed  or  implied  in  it; 
and  having  violated  one  of  these  by  recurring  to  the  Messrs  Patter- 
sons on  the  original  security,  he  has  failed  to  perform  the  considera- 
tion of  the  defendant's  promise,  and  cannot  maintain  an  action  on  it. 

The  decision  might  be  rested  at  this  point ;  but  a  principal  excep- 
tion below,  and  therefore  necessary  to  be  decided  here,  is,  that  taking 
the  defendant's  proposal  of  forbearance  to  be  such  as  the  judge  as- 
sumed it  to  be,  yet  it  does  not  appear  to  have  been  accepted  ;  for  the 
plaintiff  certainly  cannot  reserve  himself  for  events  and  choose  his 
time  to  pursue  the  principal  or  the  guarantee,  as  the  solvency  of  the 
one  or  the  other  may  dictate.  There  must  be  a  bonafide  forbearance 
at  the  defendant's  instance  and  request.  The  only  case  which  might 
be  thought  to  conflict  with  this,  is  Yard  v.  Eland,  1  Lord  Raym.  368, 
in  which  an  exception  was  taken  to  the  declaration,  "  that  it  is  not 
averred  that  when  the  defendant  desired  a  day  of  payment  the  plain- 
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tiff  consented  to  give  it  him ;  but  it  is  only  said  quod,  assumptioni  fideni 
adhibens,  he  forbore,  so  that  the  defendant  might  remain  in  fear  all  the 
time,  and  the  consideration  then  fails.    But  to  this  it  was  answered  by 
the  court,  that  "it  is  averred  the  plaintiff  forbore,  &c.  which  is  suffi- 
cient consent."     But  it  is  to  be  remarked  that  this  was  said  on  an 
exception  to  the  declaration,  and  it  amounts  to  no  more  than  that  for 
purposes  of  pleading ;  performance  fidem  adhibens  assumption!  is  equiva- 
lent to  performance  at  the  defendant's  instance  and  request ;  for  no 
one  would  pretend  that  forbearance  induced  by  any  other  cause  would 
charge  him.    The  court  never  meant  to  say  that.    In  fact  the  words 
literally  import  that  the  act  was  done  on  the  credit  of  the  defendant's 
assumption,  which  is  but.  another  form  of  saying  it  was  done  at  his 
instance.     On  the  other  hand  it  is  not  essential  that  the  plaintiff 
should  have  bound  himself  to  forbear  or  stay  proceedings  on  the  ori- 
ginal security  so  as  to  give  an  action  for  a  breach  of  promise.     Such 
an  agreement  would  undoubtedly  be  a  valid  consideration,  and  might 
be  so  laid,  according  to  the  precedents  in  cases  of  mutual  promises 
which  are  reciprocally  the  consideration  of  each  other,  and  which 
must  therefore  be  simultaneous,  concurrent  and  equally  obligatory: 
but  where  the  consideration  is  not  promise  for  promise,  less  than  a 
positive  engagement  to  do  an  act  which,  when  done,  is  to  be  the  me- 
ritorious cause  of  the  promise,  may  be  a  sufficient  consideration  for 
it.     A  positive  act  is  more  evincive  of  the  distinction  than  a  negative 
one.     If  I  promise  ray  neighbour  to  compensate  him  if  he  will  do  a 
specific  act  of  service  for  me,  and  he  does  it  in  consequence,  he  may 
maintain  an  action  though  he  had  not  bound  himself  to  do  it.     The 
consideration  of  such  a  promise  belongs  to  the  class  called  executory, 
the  promise  itself  being  in  its  nature  conditional.     But  what  if  the 
defendant  should  desist,  having  performed  the  act  in  parti     He 
would  forfeit  his  interest  in  the  promise;  neither  could  he  recover  a 
quantum  meruit;  and  the  parties  would  be  where  they  began.    But 
the  promissor  may  have  sustained  damage  or  at  least  disappointment 
by  the  other's  default.     He  undoubtedly  may ;  but  it  is  his  folly  not 
to  guard  against  it  by  exacting  a  mutual  engagement  instead  of 
making  a  conditional  one,  which  leaves  the  party  employed  to  earn 
the  promised  reward  or  not  at  his  pleasure.     Now  the  condition  of 
forbearance  belongs  to  the  executory  class,  being  usually  so  stated 
in  the  precedents ;  and  it  differs  in  no  particular  from  the  instance 
put,  except  that  the  act  is  of  a  negative  instead  of  an  affirmative 
nature  ;  and  it  is  this  negative  nature,  rendering  as  it  does  the  mo- 
tive of  the  act  equivocal,  that  induces  the  mind  to  hesitate.    It  might 
be  supposed,  from  an  expression  of  the  judge  who  delivered  the  judg- 
ment in  Bixler  v.  Ream^  3  Penns.  Rep.  285,  that  a  positive  engage- 
ment to  forbear  was  thought  indispensable  in  all  cases;  but  it  is 
intimated  in  the  succeeding  sentences  that  actual  forbearance  at  the 
instance  of  the  defendant  may  also  be  sufficient,  on  the  principle 
that  a  single  spark  of  benefit  received  on  the  foot  of  the  promise  is  a 
valid  consideration.     But  in  the  actual  state  of  our  law  on  the  eub- 
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ject,  being  without  that  part  of  the  statute  of  frauds  which  is  inter- 
posed for  the  protection  of  third  persons  elsewhere,  policy  dictates,  in 
the  absence  of  such  an  agreement,  that  clear  and  satisfactory  proof 
be  exacted  that  the  request  was  in  fact  the  exciting  cause..  The 
question  then  is,  whether  it  sufficiently  appeared  in  the  casetm  hand 
that  the  plaintiff  had  forborne  at  the  defendant's  instance,  in  order  to 
warrant  the  direction,  and  verdict  produced  by  it.  The  evidence 
consisted  of  the  defendant's  letter  of  request ;  the  original  obligation 
with  separate  recoveries  on  it;  and  parol  proof  that  the  obligors  had 
continued  to  be  in  good  credit  till  the  suits  were  brought.  There 
were  no  extrinsic  circumstances  to  show  that  the  plaintiff's  forbear- 
ance had  not  been  merely  voluntary ;  and  there  is  nothing  in  the 
nature  of  the  act  itself  to  indicate  the  motive  for  it.  Positive  acts, 
as  already  said,  are  less  equivocal,  and  usually  exhibit  the  exciting 
cause  of  their  performance,  as  in  the  case  of  delivery  pursuant  to  a 
sale  of  goods  ;  but  negative  acts,  unconnected  with  circumstances  of 
explanation,  and  more  particularly  acts  of  forbearance,  are  referable 
to  no  particular  cause  :  and  such  is  their  legitimate  effect  after  the 
reception  of  a  proposal  not  responded  to,  as  was  the  case  here,  by 
word,  deed,  or  sensible  change  of  action.  Who  can  say  that  the 
plaintiff  would  have  pressed  the  Messrs  Patterson  at  an  earlier  day 
if  no  overture  for  indulgence  had  been  made  1  To  avail  himself  of 
a  proposal  received  without  reply,  he  ought  to  have  shown  a  discon- 
tinuance of  measures  demonstrative  of  an  immediate  resort  to  com- 
pulsion ;  or  at  the  very  least,  that  he  had  continued  to  forbear  while 
the  obligors  were  notoriously  in  failing  circumstances.  Of  all  such 
circumstances,  the  case  was  destitute ;  and  even  if  there  had  been 
evidence  to  raise  the  question  of  assent  to  the  defendant's  proposal, 
it  ought  to  have  been  left  to  the  jury  as  an  open  one,  instead  of  the 
positive  instruction  given  that  the  defendant  was  bound  to  pay  the 
bond  according  to  the  terms  of  his  letter. 
Judgment  reversed. 
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Chess  against  Manown. 

The  owner  of  a  private  ferry  has  no  right  to  land  boats  and  passengers  at 
the  terminus  of  a  public  highway,  between  high  and  low  water  mark,  on  the 
opposite  margin  of  the  river,  without  the  consent  of  the  owner  of  the  soil. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

James  Manown,  the  defendant  in  error,  brought  an  action  of 
trespass  quare  clausum  fregit  against  the  plaintiffs  in  error,  to 
prevent  them  from  landing  with  ferry  boats  and  passengers  on  his 
land.  A  public  road  passes  through  Manown's  farm  to  the  edge  of 
the  Monongahela  river.  Chess  owns  the  land  on  the  opposite  side, 
and  keeps  a  ferry.  Manown  contends  that  Chess  has  no  right  to 
land  his  passengers  at  the  end  of  the  road  terminating  at  low  water 
mark  on  Manown's  land. 

The  court  below  charged  the  jury  as  follows  (Shaler,  president)  : 

"The  landing  complained  of  is  admitted  to  have  been  on  the  shore 
between  high  and  low  water  mark.  To  (his  point  a  public  road  has 
been  laid  out.  The  question  submitted  for  the  consideration  of  the 
court  is,  whether  a  ferry  can  be  established  from  the  land  of  A  to  the 
land  of  B  on  the  opposite  shore,  to  terminate  at  low  water  mark,  and 
on  a  public  road  running  down  to  low  water  line ;  and  this  is  to  be 
determined  by  the  right  of  the  party  to  the  land  adjoining  on  a  navi- 
gable river  and  lying  between  high  and  low  water  mark.  This  ques- 
tion appears  to  have  been  already  decided  in  Uberworth  v.  The  Le- 
high  and  Schuylkill  Navigation  Company,  in  which  Judge  Huston, 
in  reference  to  it,  holds  the  following  language  ;  *  along  all  rivers, 
&c.,'  and  ending  with  'it  is  better  than  that  of  any  one  else,  but 
always  subject  to  the  superior  right  of  the  state.'  If  this  be  the  law 
it  establishes  the  right  of  the  plaintiff  to  your  verdict." 

Error  was  assigned  to  this  charge. 

Kingston  and  Forward,  for  plaintiff  in  error. 

Fetterman  and  Foster,  for  defendant  in  error,  cited  Chambers  v. 
Fury,  1  Yeates  167  ;  Cooper  v.  Smith,  9  Serg.  fy  Rawle  31  ;  7  Ha- 
zard's Reg.  192;  Shrunk  v.  Schuylkill  Navigation  Company,  14 
Serg.  <$•  Rawle  80 ;  3  Kerfs  Comm.  427. 

PER  CURIAM. — The  point  in  this  case  was  decided  in  Cooper  v. 
Smith,  9  Serg.  <$•  Rawle  31,  where  it  was  determined  that  the  estab- 
lishment of  a  ferry  by  law,  gives  the  owner  of  it  no  right  to  land  his 
passengers  or  boats  on  a  public  highway  wilhout  the  consent  of  the 
owner  of  the  soil.  The  same  principle  was  held  in  Chambers  v. 
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Fury,  1  Yeates  167,  where  it  was  determined  that  the  dedication  of 
ground  to  purposes  of  public  use  as  a  road,  gives  no  right  to  use  it  for 
purposes  of  landing  or  receiving  freight.  Here  the  locus  in  quo  was 
a  terminus  of  a  public  highway  on  the  margin  of  the  river  :  and  there 
was  not  even  a  public  ferry  to  give  colour  to  the  pretence  of  a  right 
to  use  the  shore  as  a  landing  or  wharf  for  the  mooring  of  boats.  The 
franchise  of  the  public  was  to  pass  over  the  soil,  and  no  more. 
Judgment  affirmed. 


Alexander  against  M'Ginn. 

A  partner  who  purchased,  and  actually  applied,  articles  for  the  use  of  the 
partnership,  may,  if  sued  alone,  plead  in  abatement  that  the  contract,  if  made  at 
all,  was  made  with  him  jointly  with  the  other  partners. 

It  is  not  material  that  the  plaintiff  was  ignorant  of  the  partnership  at  the  time 
of  the  purchase,  or  whether  he  gave  credit  on  the  responsibility  of  the  partners 
jointly,  or  on  that  of  the  defendant  individually.  The  plea  is  sustained  if  the 
defendant  intended  the  purchase  as  a  partnership  transaction,  and  it  came  within 
the  scope  of  his  authority. 

ERROR  to  the  common  pleas  of  Mleghany  county. 

M'Ginn,  the  defendant  in  error,  was  the  plaintiff  below,  and 
brought  this  suit  before  an  alderman  to  recover  the  price  of  a  wheel 
furnished  by  him  to  Alexander.  The  suit  was  taken,  by  appeal  from 
the  judgment  of  the  alderman,  to  the  common  pleas,  where  the 
plaintiff  filed  a  declaration  in  assumpsit.  The  defendant  pleaded  non 
asswnpsit,  payment  and  set  off,  with  leave  to  give  the  special  matters 
in  evidence;  which  plea  was,  subsequently,  on  motion,  withdrawn, 
and  a  plea  in  abatement  filed,  that  the  promises  and  undertakings 
alleged  in  the  declaration,  if  made  at  all,  were  made  jointly  with  two 
other  individuals  still  living. 

The  court  thus  charged  the  jury. 

"The  defendant  has  pleaded  in  abatement,  that  he  was,  at  the  time 
of  the  transaction,  a  partner  with  others  in  the  purchase  of  the  pro- 
perty for  which  this  action  is  brought,  and  that  the  purchase  was 
made  on  behalf  of  the  partnership.  The  question  of  the  existence 
of  a  partnership  is  submitted  to  the  jury  ;  but  how  far  the  defendant 
can  avail  himself  of  it,  if  it  did  exist,  as  alleged,  is  matter  of  law.  If 
the  plaintiff,  at  the  time  of  the  sale  knew  nothing  of  the  partnership, 
and  gave  credit  to  the  defendant  individually,  although  the  article 
purchased  was  for  the  use  of  the  firm  and  was  applied  to  the  part- 
nership concern,  I  conceive  that  the  plea  of  co-partnership  cannot 
avail  the  defendant.  The  true  criterion  is  not  whether  the  partner- 
ship existed,  but  whether  the  plaintiff  had  knowledge  of  it,  and  gave 
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credit  on  the  responsibility  of  the  partners  jointly,  or  on  that  of  the 
defendant  personally.  If  on  the  responsibility  of  the  firm,  the  plea 
is  sustained  and  the  action  defeated  ;  but  if  on  the  individual  respon- 
sibility of  the  defendant,  the  plaintiff  must  recover ;  and  of  this  you 
are  to  judge." 

Verdict  and  judgment  were  rendered  for  the  plaintiff. 

Errors  assigned. 

1.  There  was  a  mis-trial,  there  being-  no  replication  to  the  plea  in 
abatement. 

2.  The  court  erred  in  instructing  the  jury,  that  the  true  criterion 
was  not  whether  the  partnership  existed,  but  whether  the  plaintiff 
had  knowledge  of  it,  and  that,  although  the  article  purchased  was 
for  the  use  of  the  firm  and  was  applied  to  the  partnership  concern. 

Jl.  W.  Foster,  for  plain  tiff  in  error. 

There  has  been  a  mis-trial,  there  being  no  issue  joined  on  the  plea 
in  abatement.  The  plaintiff  below  should  have  replied  to  that  plea, 
"that the  promise  and  undertaking  were  made  by  the  defendant  alone, 
&c.  and  not  by  him  jointly  and  together  with  the  said  persons  men- 
tioned in  the  plea,  &c."  2  Chitt.  PL  589.  Then  as  to  the  second  error 
assigned,  see  1  Saund.  291,  296,  299,  Sergeant  Williams"' 's  note  4. 
It  is  admitted  that  it  is  not  necessary  for  the  plaintiff  to  unite  a  dor- 
mant partner  of  the  defendant.  He  is  not  bound  to  consider  the 
dormant  partner  as  liable.  Gow  on  Part.  194.  That  however  is  not 
the  present  case.  The  case  here  is  where  the  partner  may  be  known 
to  all  the  world  as  such,  but  to  the  plaintiff  alone. 

J\fetcalf  and  Burke,  for  the  defendant  in  error,  cited  Wilson  v. 
Wallace,  8  Serg.  fy  Rawle  55 ;  Clark  v.  Holmes,  3  Johns.  148 ;  3 
Stark.  Ev.  1082. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — A  plea  in  abatement  that  there  is  a  dormant  partner, 
not  joined  in  the  suit,  who  is  concerned  in  interest*  will  not  in  all 
cases  be  available,  because,  generally  speaking,  the  right  of  the  cre- 
ditor to  proceed  against  such  partner  is  elective  and  not  compulsory ; 
he  being  under  no  obligation  to  consider  the  dormant  as  his  debtor. 
Gow  on  Partnership  194;  8  Serg.  fy  Rawle  55.  But  this  principle 
does  not  extend  to  known  ostensible  partnership.  There  he  not  only 
may,  but  he  is  bound  to  bring  his  suit  against  each  member  of  the 
partnership,  and  this,  whether  the  fact  of  partnership  was  known  to 
him  or  not  at  the  time  the  contract  was  made.  The  true  criterion 
is  not,  as  is  supposed  by  the  court,  whether  the  plaintiff  had  know- 
ledge of  the  partnership  at  the  time  he  made  his  contract,  but  whether 
the  contract  was  with  the  partnership,  i.  e.  whether  the  partner 
making  it  intended  it  a  partnership  transaction,  and  it  came  within 
the  scope  of  his  authority  as  partner.  If,  however,  both  parties  make 
the  contract  as  individuals,  then,  as  the  partnership  could  not  be 
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charged,  neither  shall  the  plaintiff  be  defeated  in  his  action  by  plea 
in  abatement.  Clark  v.  Holmes,  3  Johns,  Rep.  146.  Murray  v. 
Somerville,  2  Campbell  99,  was  the  case  of  an  individual  contract. 
The  action  was  for  money  had  and  received.  Plea  in  abatement 
that  the  promise  was  made  jointly  with  one  Stuart  and  one  Montgo- 
mery, who  are  both  alive.  Defendant  proved  he  had  two  partners 
of  those  names  in  America,  but  several  letters  from  him  to  the  plain- 
tiff were  given  in  evidence,  which  were  signed  in  his  own  name,  and 
in  which  he  promised  to  pay  the  money  in  question.  Lord  Ellenbo- 
rough  held  the  letters  conclusive  evidence  that  the  debt  was  due 
from  the  defendant  individually,  and  not  from  the  partnership.  It 
is  not  put  upon  the  ground  of  knowledge  of  the  plaintiff,  but  upon 
the  nature  of  the  particular  transaction,  which  showed  that  it  was 
intended  as  an  individual  contract.  If  on  the  trial  the  jury  should 
be  satisfied  that  the  article  was  purchased  on  account  of  the  partner- 
ship, the  plea  is  sustained,  whether  the  plaintiff  knew  it  was  intended 
for  the  partnership  or  not.  The  reason  given  for  the  rule  that  de- 
fendant must  plead  in  abatement,  is  grounded  on  the  fact  that 
plaintiff  may  not  know  all  the  members  of  the  firm,  even  at  the  time 
of  the  commencement  of  the  suit.  For  this  reason  the  defendant 
must  plead  the  non  joinder  in  abatement,  in  which  plea  he  is  bound 
to  give  the  plaintiff  a  better  writ. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Hamilton  against  Aslin. 

Where  the  supreme  court  reverses  a  judgment  and  orders  a  venire  facias  de 
novo,  and  the  defendant  in  error  pays  the  costs  on  such  reversal,  in  order  to  take 
down  the  record  to  the  common  pleas,  where  he  again  obtains  judgment,  he  may 
afterwards  maintain  assumpsit  against  the  plaintiff  in  error  to  recover  back  the 
costs  so  paid  by  him. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

In  a  suit  in  the  common  pleas,  in  which  William  Aslin  was  plain- 
tiff, and  Samuel  Hamilton,  the  plaintiff  in  error,  was  defendant,  As- 
lin recovered  judgment.  Hamilton  took  out  a  writ  of  error  to  the 
supreme  court,  by  whom  the  judgment  was  reversed,  and  a  venire  de 
novo  awarded.  Aslin  paid  the  costs  incurred  in  the  supreme  court, 
and  took  down  the  record  to  the  common  pleas,  where  the  cause  was 
again  tried,  and  a  verdict  and  judgment  rendered  in  his  favour.  The 
present  suit  in  assumpsit  was  brought  by  him  to  recover  the  costs  he 
had  paid  in  the  supreme  court.  The  court  below  charged  the  jury 
that  he  was  entitled  to  recover.  To  this  charge  error  was  assigned. 
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Fetterman,  for  plaintiff  in  error,  cited  Lyon  v.  M'Manus,  4  Binn. 
172;  Work  et  al.  t>.  Lessee  of  Maclay,  14  Serg.  <$•  Rawle  265; 
Wright  et  al.  v.  Lessee  of  Small,  5  Binn.  204. 

Burke,  for  defendant  in  error,  referred  to  the  case  of  Kennedy  v. 
Hughey,  decided  at  the  present  term — vide  infra. 

PER  CURIAM. — The  general  principle  is  that  the  law  does  not  im- 
ply an  assumpsit  for  a  voluntary  service ;  but  if  the  performance  of  it 
has  been  extorted  by  compulsion  of  law,  a  precedent  request  by  the 
party  served  is  unnecessary.  And  the  principle  holds,  (hough  there 
were  no  legal  obligation  binding  the  plaintiff's  person,  the  instrument 
of  compulsion  being  the  jeopardy  of  his  property  or  his  rights,  as 
where  he  pays  rent  for  another,  in  order  to  release  his  own  goods 
from  a  distress.  How  was  it  here  1  As  each  party  is  to  pay  his 
own  costs  on  the  reversal  of  a  judgment,  those  paid  by  the  plaintiff 
were  incurred  by  the  defendant  on  his  writ  of  error.  The  prothono- 
tary  had  a  lien  on  the  record  for  his  costs;  and  without  carrying  it 
down,  the  plaintiff  could  not  proceed  to  trial  pursuant  to  the  award 
of  a  venire  de  novo.  What  then  was  he  to  do  1  If  he  did  not  pay  the 
costs  himself,  it  is  certain  his  antagonist  would  not  pay  them,  as  long 
as  retention  of  the  record  in  the  supreme  court  should  suspend  a  fur- 
ther prosecution  of  the  action ;  and  the  plaintiff  could  not  compel  the 
prolhonotary  to  sue  for  them,  or  to  authorize  a  suit  to  be  brought  in 
his  own  name.  He  had  no  choice,  therefore,  but  to  pay  himself,  and 
charge  the  defendant  in  a  separate  action. 

Judgment  affirmed. 


Young  against  Algeo. 

In  an  action  of  ejectment  brought  by  a  purchaser  at  sheriff's  sale  against  the 
defendant  in  the  execution,  who  remains  in  possession  of  the  property  sold,  the 
defendant  will  not  be  permitted  to  set  up  an  outstanding  title  to  the  possession 
in  another.  The  plaintiff  having  purchased  not  only  all  the  estate  and  the  in- 
terest of  the  defendant  in  the  premises,  but  likewise  his  possession,  however  it 
may  have  been  acquired,  is  entitled  to  recover  it,  and  the  defendant  will  be 
estopped  from  showing  that  it  was  not  founded  in  right,  or  was  other  than  law- 
ful. 

The  unexpired  interest  of  a  tenant  in  a  lease  for  seven  years  was  sold  at  she- 
riff's sale.  In  a  few  months  after  the  sale,  the  lease  expired.  The  tenant  was 
suffered  to  remain  in  possession.  Several  years  elapsed  after  the  expiration  of 
the  lease  before  the  purchaser  brought  his  ejectment  against  the  tenant.  In  the 
mean  time  the  tenant  acquired  a  new  right  to  the  possession,  founded  upon  a 
new  lease.  Held,  that  an  interest  having  passed  to  the  purchaser  at  sheriff's 
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sale,  the  tenant  had  a  right  to  show  what  it  was,  that  it  had  expired  by  its  own 
limitation,  and  that  he  was  in  possession  under  the  new  lease. 

When  there  is  a  verdict  rendered  in  ejectment  against  tenants  not  served, 
they  cannot  be  dispossessed  under  the  judgment  upon  the  verdict. 

WRIT  of  error  to  the  common  pleas  of  Jllleghany  county. 

This  was  an  action  of  ejectment  brought  in  the  court  below  to 
April  term  1831,  by  Algeo,  the  defendant  in  error,  to  recover  the 
possession  of  a  lot  of  ground,  No.  9,  on  the  plan  of  the  Garrison  lots, 
situate  in  the  city  of  Pittsburgh,  bounded  by  Liberty  and  Hand 
streets. 

The  facts  of  the  case,  as  disclosed  by  the  evidence  and  offered  to 
be  proved  on  the  trial,  were,  that  John  Aitkin  being  the  owner  in  fee 
of  the  lot  in  question,  on  the  20th  of  April  1816,  by  articles  of  agree- 
ment of  that  date,  executed  by  and  between  Aitkin  and  John  Young, 
the  plaintiff  in  error,  under  their  respective  hands  and  seals,  leased 
the  lot  in  controversy  to  Young  for  the  term  of  seven  years,  to  com- 
mence on  the  1st  of  the  same  month  of  the  date  of  the  articles,  for 
the  yearly  rent  of  150  dollars,  to  be  paid  quarterly  on  the  1st  days  of 
July,  October,  January  and  April  in  each  year  by  Young,  beside  all 
taxes.  It  was  also  further  agreed,  as  appeared  from  the  articles, 
that  Young  should  have  the  right  of  extending  the  length  of  the 
term  one  year  beyond  the  expiration  of  the  seven  ;  and  that  Aitkin, 
upon  Young's  paying  to  him  at  any  time  during  the  eight  years  the 
sum  of  2500  dollars  over  and  above  all  the  rents  due  and  in  arrear  at 
the  time,  should  execute  and  make  a  deed  of  conveyance  of  the  lot 
in  fee  simple  to  Young ;  but  in  case  Young  did  not  pay  the  2500 
dollars  within  the  time  mentioned,  the  lot  was  to  revert  to  Aitkin, 
and  Young  was  to  surrender  the  possession  of  it  to  Aitkin  at  the  end 
of  the  seven  or  the  eight  years  at  farthest,  in  good  reasonable  order. 
While  Young  was  in  possession  of  the  lot  under  the  lease  and  arti- 
cles of  agreement,  Algeo,  the  defendant  in  error,  obtained  a  judg- 
ment against  him  for  a  sum  of  money  in  the  common  pleas  of  Alleg- 
hany  county  ;  upon  which  the  lot  was  taken  in  execution  and  sold 
to  Algeo  by  the  sheriff  as  the  property  of  Young,  under  a  writ  of 
venditioni  exponas,  returnable  to  January  term  1823.  A  deed  con- 
summating the  sale  was  made  and  acknowledged  in  due  form  by  the 
sheriff  to  Algeo. 

The  articles  of  agreement  already  mentioned  were  offered  in  evi- 
dence on  the  trial  in  the  court  below  by  the  plaintiff  in  error  to  show 
the  nature  and  extent  of  the  interest  which  he  held  in  the  lot  at  the 
time  of  the  levy  and  sale,  and  that  it  had  expired  by  its  own  limita- 
tion long  before  the  commencement  of  this  action.  And  again — to 
show  that  he  was  in  possession  of  the  lot  at  the  time  of  commencing 
the  action  of  ejectment,  under  a  newly  acquired  right,  arising  out  of 
a  subsequent  contract  made  with  Aitkin,  the  owner  of  the  reversion 
in  fee  of  the  lot  at  the  time  of  the  levy  and  sheriff's  sale — he  further 
offered  to  read  in  evidence  the  record  of  a  oroceeding  in  the  court 
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below,  showing  that  a  parol  agreement  made  on  the  1st  day  of  De- 
cember 1826,  between  the  said  Aitkin  and  Thomas,  B.  Young,  a 
minor  son  of  the  plaintiff  in  error,  and  the  plaintiff  in  error  himself,  was 
duly  proved  in  said  court,  and  ordered  to  be  recorded  in  the  recorder's 
office  of  the  county ;  whereby  Aitkin  agreed  to  convey  by  deed  the  lot 
in  fee  to  Thomas  B.  Young,  subject  to  the  payment  of  a  ground  or 
quit  rent  of  156  dollars  per  annum,  to  be  paid  quarterly  by  the  said 
Thomas  B.  Young ;  the  payment  of  which  was  likewise  to  be  secured 
by  the  plaintiff  in  error,  and  upon  which  agreement  the  rent  of  the 
first  year,  to  wit  156  dollars,  had  been  paid  by  Thomas  B.  Young; 
but  Aitkin  dying  before  he  executed  a  deed  conveying  the  lot,  and 
without  having  made  sufficient  provision  for  that  purpose,  these  pro- 
ceedings were  commenced  and  had  for  the  purpose  of  obtaining  from 
the  personal  representatives  of  Aitkin  a  specific  execution  of  the 
agreement  so  proved,  according  to  the  act  of  assembly  made  in  such 
case.  All  this  evidence,  however,  thus  offered,  was  objected  to  by 
the  counsel  for  the  defendant  in  error,  and  overruled  by  the  court 
below.  An  exception  was  taken  to  the  opinion  of  the  court  on  this 
point,  and  is  the  first  and  chief  error  assigned. 

It  also  appeared  from  evidence  given  on  the  trial,  that  the  plaintiff 
in  error  only  occupied  a  part  of  the  lot  at  the  time  the  action  was 
commenced,  and  that  the  residue  of  it  had  been  occupied  and  was 
possessed  by  others,  not  made  parties  to  the  action,  for  several  years. 
As  to  this  matter  the  court  charged  the  jury,  "  that  the  defendant 
being  in  possession  of  the  whole  at  the  entry  of  the  judgment,  and 
of  a  part  of  the  premises  now,  the  plaintiff  was  entitled  to  a  ver- 
dict for  the  whole  of  the  lot,  although  it  was  proved  that  other  per- 
sons were  then  in  possession,  and  occupying  part  of  the  same  for 
more  than  eighteen  months  before  the  bringing  of  the  ejectment." 
This  direction  of  the  court  was  also  excepted  to  by  the  counsel  for 
the  plaintiff  in  error,  and  is  made  the  ground  of  the  second  and  last 
error  assigned. 

•M'Candless  and  Siddle,  for  plaintiff  in  error. 

We  allege  that  the  court  below  erred  in  rejecting  evidence  of  John 
Young's  title.  The  general  principle  is,  that  the  plaintiff  must  re- 
cover on  the  strength  of  his  own  title,  and  not  on  the  weakness  of 
the  defendant's.  Add.  390 ;  2  Serg.  fy  Rawle  65  ;  3  Serg.  fy  Rawle 
288.  The  court  below  ought  not  to  have  propped  up  a  title  of  the 
plaintiff  below,  which  was  mere  matter  of  moonshine,  by  rejecting 
our  evidence.  If  John  Young  had  even  been  a  disseisor,  he  should 
have  been  permitted  to  show  his  possessory  title  against  the  title  of 
Algeo,  which  had  expired  by  effect  of  time.  Here  the  plaintiff  in 
the  judgment  was  the  purchaser,  and  greater  latitude  should  be  per- 
mitted. He  is  presumed  to  have  known  the  state  of  the  defendant's 
title  when  he  purchased.  3  Yeates  268.  In  the  case  of  Simpson  v. 
Jack  and  others,  13  Serg.  fy  Rawle  278,  which  is  in  point,  it  was 
decided  that  the  "  defendant  should  not  in  any  event  have  been  pre- 

III. — DD 
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eluded  from  defending  his  possession  under  the  title  of  his  lessor." 
So  here  we  say  Algeo  purchased  no  greater  title  than  Young  had  at 
the  time  of  the  sale,  which  in  two  months  afterwards  expired.  The 
purchase  of  Algeo  could  not  affect  the  title  of  Thomas  B.  Young, 
who  claimed  by  title  paramount.  3  Wash.  C.  C.  Rep.  551  ;  4  Term 
Rep.  682.  In  the  case  of  a  lease  for  years,  the  under  lessee  was 
allowed  to  show  that  the  lease  from  the  original  lessor  had  expired. 
Till.  Mams  on  Eject.  31,  32. 

In  relation  to  the  second  error  assigned,  the  plaintiff  in  ejectment 
must  prove,  first,  that  he  had  title  ;  and  second,  that  the  defendant 
was  in  possession  at  the  time  suit  was  brought.  6  Binn.  454.  Here 
it  was  in  evidence  that  a  part  of  the  property  was  occupied  by  other 
persons.  There  should  have  been  an  actual  physical  possession  of 
the  whole.  A  constructive  adverse  possession  is  not  sufficient.  The 
return  of  the  sheriff  is  only  prima  facie  evidence  of  the  possession, 
which  may  be  rebutted  by  the  defendant.  9  Serg.  fy  Rawle  26. 
The  allegation  in  the  writ  is,  that  the  "defendant  had  in  his  actual 
possession"  the  lot  in  controversy.  If  he  is  to  be  defeated  under  such 
circumstances,  has  there  not  been  a  falsehood  spread  upon  the  record? 
What  are  the  consequences  1  The  effect  of  a  recovery  in  ejectment 
is  an  action  for  mesne  profits.  In  that  action  the  defendant  is  not 
permitted  to  go  into  the  question  of  possession.  He  cannot  contro- 
vert it.  In  this  case  he  would  be  estopped  by  the  falsehood  thus 
spread  upon  the  record,  and  would  be  compelled  to  account  for  the 
mesne  profits  of  the  whole  property.  The  court  below  cut  us  off 
from  the  inference  that  the  other  occupants  were  in  possession  under 
the  legal  owners. 

Fetterman,  for  defendant  in  error,  contended,  that  there  was  suffi- 
cient evidence  of  fraud  in  this  case  to  make  it  an  exception  to  the 
general  rule.  John  Young  had  erected  buildings,  worth  from  2000 
to  2500  dollars,  upon  the  lot.  1  Yeates  22  ;  2  Yeates  443  ;  5  Binn. 
274.  If  the  defendant  be  in  possession  at  the  date  of  the  judgment 
and  time  of  sale,  the  sheriff's  vendee  has  a  right  to  recover.  3  Wash. 
C.  C.  Rep.  546 ;  1  Johns.  Ca.  101  ;  5  Conn.  Rep.  418 ;  3  Cowen  291 ; 
Till.  Mams  on  Eject.  307. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — In  order  to  decide  correctly  upon  the  first  error 
assigned,  it  may  be  proper  to  examine  a  little  into  the  nature  and 
effect  of  a  judicial  sale  of  real  estate  made  by  the  sheriff;  and  to 
ascertain  what  it  is  that  the  purchaser  requires  under  it.  It  may  be 
considered  a  sale  by  operation  of  law,  and  at  least  as  binding  and 
conclusive  upon  the  defendant  in  the  execution,  as  if  he  had  made  it 
himself  in  person,  or  by  his  attorney  duly  authorized.  "  The  sher- 
iff," says  Judge  Washington,  in  Cooper  v.  Galbraith,  3  Wash.  C. 
C.  Rep.  550,  "is  empowered  by  law  to  convey  by  deed  to  the  pur- 
chaser, under  an  execution,  all  the  right,  title,  interest  and  estate  of 
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the  defendant,  as  fully  as  the  defendant  himself,  or  an  attorney  em- 
powered for  that  purpose  by  him,  could  have  done."  The  officer,  in 
fact,  acts  as  such  attorney,  appointed  for  that  purpose  by  the  law. 
The  purchase-money  is  paid  to  the  defendant  in  the  execution,  or  is 
applied  to  his  use,  in  discharge  of  his  debt ;  between  whom  and  the 
purchaser  the  law  raises  a  contract,  in  like  manner  as  if  the  con- 
veyance had  been  made  by  him.  The  operation  of  law  is  clearly  to  put 
the  purchaser  in  the  shoes  of  the  defendant  in  the  execution,  at  the 
time  of  the  sale.  Hence,  if  the  defendant  in  the  execution  be  in  the 
possession  of  the  property  sold,  the  purchaser  is  entitled  to  take  his 
place:  and  whether  the  defendant  has  a  right  to  it  or  not,  he  is 
estopped  from  saying  afterwards  that  he  had  no  right  at  the  time  of 
sale,  and  therefore  none  passed  by  it.  In  an  action  of  ejectment 
brought  by  the  purchaser,  the  defendant  cannot  be  permitted  to  set 
up  an  outstanding  title  or  right  to  the  possession  in  another,  more 
than  if  he  had  made  the  sale  himself;  the  plaintiff  having  purchased 
not  only  all  the  estate  and  the  interest  of  the  defendant  in  the  pre- 
mises, but  likewise  his  possession,  howsoever  it  may  have  been  ac- 
quired, is  entitled  to  recover  it,  and  the  defendant  will  be  estopped 
from  saying  or  showing  that  it  was  not  founded  in  right,  or  was 
other  than  lawful.  If  the  law  were  to  be  held  otherwise,  it  is  ob- 
vious that  it  would  afford  facility  to  the  practice  of  fraud  upon  credit- 
ors. Policy,  therefore,  as  well  as  the  principles  of  justice,  seem  to 
unite  in  support  of  the  doctrine  here  advanced.  The  same  rules 
which  obtain  in  the  case  of  landlord  and  tenant,  after  the  expiration 
of  the  lease,  in  respect  to  the  landlord's  right  to  demand  and  recover 
from  his  tenant  the  possession  of  the  leased  premises,  seem  to  be  ap- 
plicable to  the  case  of  a  purchaser  at  sheriff's  sale,  who  seeks  to 
recover  the  possession  of  the  land  from  the  defendant  in  the  execu- 
tion. Stable  v.  Spohn,  8  Serg.  fy  Rawle  326.  In  the  lessee  of 
Galloway  v.  Ogle,  2  Binn.  468,  it  was  held  that  the  tenant  could  not 
resist  his  landlord's  recovery  in  ejectment,  by  virtue  of  an  adverse 
title,  acquired  during  the  lease.  Cauffman  v.  The  Congregation  of 
the  Cedar  Spring,  6  Binn.  62  ;  Dimond  v.  Enoch,  Addis.  357 ; 
and  Jackson  v.  M'Leod,  12  Johns.  182,  are  all  to  the  same  effect. 
And  accordingly  in  Culbertson  v.  Martin,  2  Yeales  443,  in  an  action 
of  ejectment  by  the  vendee  of  a  sheriff,  it  being  proved  that  at  the 
time  of  the  levy  and  sale  the  debtor  was  in  peaceable  possession  of 
the  premises,  evidence  of  a  different  independent  title  on  the  part  of 
the  defendant,  to  whom  the  debtor  had  delivered  his  possession  after 
the  sale,  was  held  inadmissible.  Neither  is  it  necessary  that  a  pur- 
chaser at  sheriffs  sale,  in  an  action  of  ejectment  brought  by  him 
against  the  person  whose  land  was  sold  under  the  execution,  or  any 
other  coming  into  possession  under  him,  should  show  a  title  or  right 
to  have  been  in  the  defendant  in  the  execution  to  the  land  ;  it  is  suf- 
ficient for  him  to  show  the  judgment  and  the  execution,  with  all  the 
proceedings  thereon.  If  the  suit,  however,  is  against  a  stranger, 
the  title  must  be  made  out.  Little  v.  Delany,  5  Binn.  270  ;  Wilson 
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v.  M'Vaigh,  2  Yeates  86 ;  Cooper  v.  Galbraith,  Wash.  C.  C.  Rep. 
346. 

Although  the  rule  seems  to  be  general  that  the  defendant  in  the 
execution,  and  all  those  coming  into  possession  under  him,  are 
estopped  by  the  judgment  from  disputing  the  plaintiffs  right  of  pos- 
session, Eisenhart  v.  Slaymaker,  14  Serg.  fy  Rawle  153,  yet  upon  the 
ground  of  estoppel  it  must  be  considered  subject  to  some  qualifica- 
tion. It  is  laid  down  in  Co.  Litt.  45,  a.  that  if  any  interest  passes 
from  the  party  there  shall  be  no  estoppel :  and  recognized  in  Com. 
Dig.  tit.  Estoppel  [E.  8]  ;  as  if  lessee  for  the  life  of  B  leases  for 
twenty-one  years,  and  afterwards  purchases  the  fee,  and  B  dies  ;  he 
shall  avoid  his  lease  for  years,  though  it  was  by  indenture  ;  because 
an  interest  passed  by  his  lease  for  the  life  of  B  ;  Co.  Litt.  47,  c ;  Com. 
Dig.  tit.  Estoppel  [E.  8]  ;  Moore  20;  so,  also,  where  a  man  leased 
land  for  years,  and  his  lessee,  after  having  been  in  possession  a  consider- 
able time,  made  an  under  lease ;  the  under  lessee,  upon  an  eject- 
ment brought  by  his  immediate  lessor,  was  allowed  to  show  that  the 
lease  from  the  original  lessor  had  expired,  and  thereby  nonsuited  the 
plaintiff.  England  d.  Syburn  v.  Slade,  4  Term  Rep.  682. 

Now  apply  the  same  principles  to  a  purchaser  at  sheriff's  sale  of 
the  interest  of  the  defendant  in  the  execution  holding  the  land,  and 
in  possession  of  it  under  a  lease  for  an  unexpired  term  of  years  at 
the  time  of  sale,  who  lies  by  until  the  lease  has  expired  and  the  ten- 
ant has  surrendered  the  possession  to  his  landlord,  and  he  cannot 
maintain  an  action  to  recover  the  possession  from  the  landlord. 
But  suppose  that  the  landlord  at  the  expiration  of  the  lease,  instead 
of  turning  the  tenant  actually  out  of  the  possession,  gives  him  a 
new  lease  for  another  term  :  is  not  the  tenant  by  this  operation  in- 
vested with  the  right  of  the  landlord,  so  far  as  regards  the  possess- 
ion during  the  continuance  of  the  next  term  ;  and  must  not  his 
situation,  with  respect  to  the  purchaser  at  the  sheriff's  sale,  be  pre- 
cisely the  same  with  that  of  the  landlord,  had  he  taken  and  retained 
the  actual  possession  after  the  expiration  of  the  first  lease,  or  with 
that  of  any  other  tenant  to  whom  the  landlord  might  have  leased  it 
again,  upon  the  surrender  of  the  possession  to  him  at  the  end  of  the 
term  of  the  defendant  in  the  execution.  That  it  would  be  so  according 
to  reason  and  analogy,  I  think  is  clear.  There  can  be  no  estoppel 
in  such  case ;  for  an  interest  having  passed  to  the  purchaser  at  the 
sheriff's  sale,  the  tenant  has,  therefore,  a  right  to  show  what  it  was; 
that  it  has  expired  by  its  own  limitation,  and  that  he  is  in  possession 
under  a  right  acquired  since,  by  a  subsequent  contract,  which  the 
purchaser  at  sheriff's  sale  cannot  even  be  presumed  to  have  bought 
or  paid  for.  This  doctrine  seems  to  be  perfectly  consonant  to  the 
principles  of  sound  policy  as  well  as  that  of  natural  justice,  because 
it  tends  to  avoid  circuity  of  action,  and  at  the  same  time  to  secure  to 
all  the  parties  concerned  their  respective  rights,  according  to  the 
terms  of  their  several  contracts.  The  purchaser  at  sheriffs  sale  has 
no  cause  of  complaint ;  for  he  buys  at  his  own  risk,  and  is  bound  to 
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know  the  nature  and  extent  of  the  interest  or  estate  which  the  de- 
fendant in  the  execution  has  in  the  land  :  the  maxim  of  caveat  emptor 
applies  with  full  force  to  him.  Smith  v.  Painter,  5  Serg.  fy  Rawle 
223  ;  Friedly  v.  Sheets,  9  Serg.  fy  Rawle  156  ;  Auwerter  v.  Mathiot, 
Ibid.  397;  Weidler  v.  Farmers'  Bank,  11  Serg.  fy  Rawle  134;  Little 
v.  Delany,  5  Binn.  270.  And  if,  after  having  purchased  a  real  sub- 
sisting interest,  he  chooses  to  let  it  expire  without  attempting  to  get 
the  possession  of  it,  the  maxim  of  volenti  non  Jit  injuria  will  also  ap- 
ply. So  in  the  case  before  us,  Algeo  must  be  presumed  to  have 
known  the  nature  and  duration  of  the  interest  he  bought  in  the  lot ; 
and  if  he  neglected  to  claim  it  afterwards  until  it  had  expired  by  its 
own  limitation,  there  would  be  nothing  for  him  to  claim  or  recover. 
Although,  by  his  purchase  at  the  sheriffs  sale,  he  may  be  considered 
as  having  become  vested  with  all  the  rights  and  privileges  of  the 
plaintiff  in  error  under  the  articles  of  agreement,  yet  certainly  no- 
thing more  can  be  claimed  ;  and  being  invested  with  the  rights  of 
the  plaintiff  in  error,  he  might  have  elected  to  extend  the  term  from 
seven  to  eight  years  ;  and  also  as  the  assignee  of  the  plaintiff  in  error 
might  have  availed  himself  of  the  right  and  privilege  granted  by  the 
articles,  to  become  the  owner  of  the  lot  in  fee,  by  paying  to  Aitkin 
within  that  time  the  sum  of  2500  dollars  :  but  if  it  were  not  paid  or 
tendered  during  the  eight  years,  at  furthest,  this  right  or  privilege, 
as  well  as  the  term,  together  with  all  interest  in  the  lot  whatsoever, 
ceased  and  expired.  Under  this  view  of  the  subject,  the  evidence 
offered  by  the  plaintiff  in  error,  and  rejected  by  the  court,  was  ad- 
missible :  and  there  was,  therefore,  error  in  rejecting  it. 

That  part  of  the  charge  of  the  court  to  the  jury,  which  is  made 
the  ground  of  the  second  error  assigned,  although  I  think  the  court 
were  wrong,  could  not  perhaps,  by  the  verdict  found  in  this  case, 
which  is  a  general  one  for  the  plaintiff  below,  produce  any  direct 
injury  to  the  plaintiff  in  error:  because  under  it  he  could  only  be  re- 
moved from  that  part  of  the  lot  of  which  he  had  possession  ;  and  as 
to  the  other  persons  in  possession  of  the  residue  of  the  lot,  they 
could  not  have  been  dispossessed  under  the  judgment  upon  the  ver- 
dict, not  having  been  made  parties  to  the  suit. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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M'Kee  against  Gilchrist. 

A  deed  of  conveyance  made  with  a  design  to  delay,  hinder  or  defraud  credi- 
tors being  absolutely  void,  is  wholly  inoperative,  and  will  not  even  give  a  pre- 
ponderance to  the  rights  of  a  party  where  equities  are  equal.  Nor  will  it  afford 
any  security  whatever  to  the  grantee  for  a  debt  which  was  actually  due  to  him 
by  the  grantor. 

When  evidence  has  been  given  tending  to  establish  a  combination  to  defraud 
creditors,  the  declarations  of  either  party  to  it,  although  not  made  in  the  pre- 
sence of  the  other,  may  afterwards  be  given  in  evidence. 

A  judgment  creditor  who  treats  a  fraudulent  conveyance  by  a  father  to  a  son 
as  fair,  by  issuing  a  domestic  attachment  and  attaching  the  bonds  which  were 
given  for  the  consideration  of  the  conveyance,  is  not  prejudiced  thereby  so  far 
as  to  prevent  him  from  claiming  the  amount  of  his  judgment  out  of  the  proceeds 
of  the  sale  of  the  land  by  the  sheriff,  which  sale  was  made  upon  the  basis  of  the 
conveyance  being  void. 

In  an  issue  between  two  creditors  to  try  their  respective  rights  to  money 
made  by  the  sheriff  out  of  a  sale  of  land  as  the  property  of  one  who,  it  was 
alleged,  had  fraudulently  conveyed  it  to  his  father,  the  father  being  a  co-defen- 
dant in  the  judgment  upon  which  the  money  was  claimed,  and  released  from 
liability  upon  it,  is  a  competent  witness. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

This  was  an  issue  directed  by  the  court  to  try  the  right  to  money 
made  by  the  sheriff  out  of  the  sale  of  the  real  estate  of  Joseph  Ford  ; 
in  which  John  M'Kee  was  plaintiff,  and  Robert  Gilchrist  defendant. 

Joseph  Ford  having  been  the  owner  of  the  land,  on  the  18th 
of  February  1820  conveyed  it  to  his  father  Alexander  Ford.  On 
the  9th  of  March  1820  the  judgment  of  the  plaintiff,  John  M'Kee, 
against  Joseph  Ford,  was  obtained.  On  the  10th  of  May  1820,  the 
judgment  of  the  defendant,  Robert  Gilchrist,  was  obtained  against 
both  Joseph  and  Alexander  Ford.  After  John  M'Kee  the  plaintiff 
obtained  his  judgment,  he  issued  a  domestic  attachment  against 
Joseph  Ford  to  secure  the  consideration  money  due  by  the  father  to 
the  son  for  the  land  ;  nothing  was  obtained  from  this.  The  land 
was  sold  upon  the  execution  of  the  defendant,  which  had  beejcylevied 
upon  the  land  as  the  property  of  both  Joseph  and  Alexander  Ford. 
On  the  trial,  the  plaintiff  alleged,  and  gave  evidence  to  prove,  that 
the  deed  of  the  18th  of  February  1820,  from  the  son  to  the  father, 
was  made  to  defraud  creditors  and  was  therefore  void  ;  and  further 
to  establish  this  fact,  he  offered  in  evidence  the  declarations  of  the 
son,  made  not  in  the  presence  of  the  father,  which  were  ireceived  by 
the  court,  but  about  which  the  jury  were  afterwards  instructed  that 
it  should  not  have  been  received,  and  should  have  no  influence  upon 
their  determination.  Upon  the  trial,  also,  Alexander  Ford  was  offered 
as  a  witness  by  the  defendant,  who  previously  released  him  from 
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liability  on  the  judgment  against  him  and  his  son  :  the  plaintiff  ob- 
jected, but  the  objection  was  overruled.  It  was  proved  that  at  the 
time  of  the  conveyance  there  was  a  debt  due  by  the  son  to  the  father 
of  about  350  dollars.  The  plaintiff  contended  that  the  conveyance 
was  absolutely  void,  and  that  his  judgment  being  first  in  point  of 
time,  he  was  entitled  to  the  money.  The  defendant  relied  upon  the 
positions,  that  the  plaintiff  having  issued  a  domestic  attachment 
against  the  son,  upon  which  the  consideration  money  of  the  convey- 
ance to  the  father  was  attached,  he  had  thereby  sanctioned  the  va- 
lidity of  the  transaction,  and  he  could  not  now  gainsay  it :  that, 
inasmuch  as  a  conveyance  had  been  made  by  the  son  to  the  father 
before  the  plaintiff  obtained  his  judgment,  and  the  judgment  of  the 
defendant  was  against  both  the  son  and  the  father,  the  equities  being 
equal,  the  lien  of  the  defendant  upon  the  legal  title  entitled  him  to 
the  money  :  that,  inasmuch  as  the  son  was  really  indebted  to  the 
father  in  the  sum  of  350  dollars  at  the  time  of  the  conveyance, 
he  thereby  became  secured  to  that  extent,  of  which  neither  he  nor 
his  creditors  could  be  deprived.  The  court  below  were  of  opinion, 
that  the  positions  taken  by  the  defendant  were  right,  and  so  in- 
structed the  jury,  who  found  a  verdict  accordingly. 

H.  B.  Foster  and  Jl.  W.  Foster,  for  plaintiff  in  error. 
J.  B.  Alexander,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Six  of  the  errors  assigned  are  to  the  charge  of  the 
court  delivered  to  the  jury,  and  the  seventh  and  last  to  their  opinion 
on  the  competency  of  Alexander  Ford  as  a  witness  for  the  defendant. 

The  first  error  is,  that  the  court,  in  effect,  instructed  the  jury  that 
the  plaintiff  and  defendant  in  this  issue  being  both  creditors  of  Jo- 
seph Ford,  the  conveyance  by  him  of  his  land  to  his  father,  although 
collusive  and  made  with  a  design  to  hinder,  delay  and  defraud  the 
creditors  of  Joseph  Ford,  yet  the  defendant  ought  to  be  preferred, 
inasmuch  as  the  legal  title  to  the  land,  at  the  time  it  was  taken  in 
execution  and  sold  by  the  sheriff,  was  vested  in  Alexander  Ford  the 
father,  by  the  deed  of  conveyance  from  the  son,  against  both  of  whom 
the  defendant  in  this  issue  had  his  judgment  and  execution,  under 
which  the  sale  was  made.  And  the  equities  of  the  plaintiff  and  de- 
fendant being  equal,  as  the  court  said,  the  latter  was  to  be  preferred, 
because  he  alone  of  the  two  had  it  in  his  power  to  take  the  legal 
estate  in  the  land  in  execution  under  his  judgment,  the  plaintiff's 
judgment  being  only  against  Joseph  the  son,  who  had,  as  the  court 
seemed  to  think,  divested  himself  of  the  legal  title  to  the  land  by  his 
deed  of  conveyance  to  his  father.  In  this  I  apprehend  there  was 
error ;  because,  if  the  deed  of  conveyance  from  Joseph  to  his  father 
was  made  covenously  with  intent  to  hinder,  delay  and  defraud  the 
creditors  of  Joseph,  it  was  absolutely  void  under  the  statute  of  13 
Eliz.  c.  5,  and  vested  no  interest  or  estate  whatever,  either  legal  or 
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equitable  in  the  father  as  against  the  creditors  of  Joseph  ;  and  the 
plaintiff  in  this  issue  being  one  of  them,  and  on  the  very  eve  too  of 
obtaining  a  judgment  for  the  amount  of  his  debt,  the  deed  was  void 
and  of  no  effect  against  him  in  respect  to  his  claim.  The  "  deed," 
says  chancellor  Kent  in  Roberts  v.  Anderson,  3  Johns.  Ch.  378,  "from 
the  debtor  to  a  fraudulent  grantee  is  utterly  void  as  to  creditors  ;  and 
as  against  them  the  grantee  can  make  no  conveyance,  for  he  has  no 
title  as  against  them."  The  deed  then  being  a  perfect  nullity  as  against 
the  creditors  of  Joseph,  the  legal  title  as  well  as  the  equitable,  to  the 
land,  still  remained  in  him  for  the  purpose  of  satisfying  his  creditors, 
the  same  as  if  he  had  not  made  the  deed  :  hence  his  creditors  in  ob- 
taining judgments  against  him  afterwards,  acquired  liens  upon  the 
land,  according  to  the  dates  of  their  respective  judgments,  in  the 
same  manner  precisely  as  if  no  such  deed  of  conveyance  had  been 
made ;  and  the  judgments  so  obtained  must  therefore  be  paid  out  of 
the  moneys  arising  from  the  sheriff's  sale  of  the  land  according  to 
their  seniority.  The  plaintiff  then,  in  this  case,  having  obtained  his 
judgment  before  the  defendant  got  his,  had  the  first  lien  on  the  land, 
and  is  therefore  entitled  to  be  paid  the  amount  of  his  judgment  first, 
out  of  the  moneys  arising  from  the  sheriffs  sale. 

The  second  exception  is,  that  the  court  erred  in  directing  the  jury, 
"  that  in  forming  their  judgment  in  regard  to  the  question  of  fraud, 
they  ought  to  throw  out  of  view  any  declarations  made  by  the  son 
not  in  the  presence  of  the  father."  Without  having  the  evidence 
before  us  which  was  given  on  the  trial  of  the  cause,  we  cannot  un- 
dertake to  decide  the  question  raised  by  this  exception.  It  may  be 
observed,  however,  that  if  testimony  were  given  on  the  trial  tending 
to  show  that  the  father  and  son  had  combined  together,  in  making 
the  deed  of  conveyance,  for  the  purpose  of  defrauding  the  creditors 
of  the  son,  it  appears  to  me  that  declarations  of  the  son  disclosing 
the  fraudulent  design  more  fully  and  distinctly,  though  not  made  in 
the  presence  of  the  father,  would  not  only  be  admissible  as  evidence, 
but  entitled  to  consideration  by  the  jury  in  deciding  on  the  ques- 
tion of  fraud.  It  is  by  such  evidence  that  conspiracies  are  frequently 
detected  and  established.  Commonwealth  v.  Eberle,  3  Serg.  fy 
Rawle  9. 

The  third  error  cannot  be  passed  on,  unless  the  testimony  given 
on  the  trial  of  the  cause  were  before  us. 

The  fourth  error  is  an  exception  to  what  the  court  said  in  their 
charge  to  the  jury,  on  the  effect  of  the  plaintiff's  suing  out  a  writ  of 
domestic  attachment  against  Joseph  Ford,  and  attaching,  among 
other  things,  the  moneys  owing  by  the  father  to  the  son  on  the  pur- 
chase of  the  laud,  in  order  to  secure  the  amount  of  his  judgment 
against  the  son.  The  court  told  the  jury  that  the  plaintiff  in  doing 
so  conveyed  the  idea  to  all  the  world,  that  he  regarded  the  sale  of 
the  land  from  the  son  to  the  father  as  a  fair  and  valid  sale.  That 
the  sale  by  the  sheriff  on  Gilchrist's  judgment  having  been  made  in 
August  1823,  and  no  application  made  by  the  plaintiff  in  this  case 
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to  have  his  judgment  paid  out  of  the  money  arising  from  the  sale 
till  the  January  following,  whatever  fraud  there  might  have  been 
in  the  deed  from  Joseph  Ford  to  his  father,  that  under  these  circum- 
stances it  ought  not  to  prejudice  the  right  of  the  defendant.  If  the 
court  below  by  this  intended  to  convey  to  the  jury  the  idea  that  the 
defendant  ought  to  be  paid  the  amount  of  his  judgment,  out  of  the 
money  arising  from  the  sale  of  the  land  made  by  the  sheriff,  in  pre- 
ference to  the  plaintiff,  notwithstanding  the  deed  from  the  son  to  the 
father  was  made  collusively  and  with  the  intent  to  defraud  the  cre- 
ditors of  the  son,  they  were  in  error ;  and  that  such  was  the  opinion 
entertained  by  the  court,  and  intended  to  be  communicated  by  them 
to  the  jury,  is  pretty  manifest  from  the  whole  of  the  charge  taken 
together.  The  suing  out  of  the  writ  of  attachment  ought  to  have  no 
weight  or  bearing  against  the  plaintiff  that  I  can  perceive,  because 
he  might  have  believed  the  transaction  between  the  father  and  son 
fair  and  honest ;  but  if  it  were  in  fact  otherwise,  his  suing  out  the 
writ  of  attachment  cannot  be  considered  any  confirmation  whatever 
of  it  on  his  part ;  nor  yet  prevent  him  from  pursuing  any  other  course 
to  obtain  his  debt,  that  he  might  have  adopted,  had  he  never  resorted 
to  the  attachment.  As  soon  as  he  discovered  that  the  deed  of  con- 
veyance from  the  son  to  the  father  was  fraudulent  and  utterly  void 
against  him,  and  that  his  judgment  was  therefore  a  lien,  and  the  first 
lien  too  upon  the  land,  he  was  still  at  liberty  to  have  sued  out  an 
execution  upon  his  judgment,  to  have  seised  and  sold  the  land  under 
it ;  or  to  have  his  judgment  first  paid  out  of  the  moneys  arising  from 
a  sale  under  an  execution  sued  out,  as  in  this  case,  by  the  defendant 
upon  his  judgment.  In  short,  there  is  no  reason  for  saying  that  the 
lien  of  his  judgment  upon  the  land  became  extinct  by  suing  out  the 
writ  of  domestic  attachment ;  nor  that  he  has  had  his  judgment  in 
any  way  satisfied  by  means  of  it ;  and  why  then  should  .his  claim 
be  affected  by  it  1  It  is  only  he  who  takes  part  in  the  fraud  that  the 
law  will  permit  to  be  affected  by  it. 

The  fifth  exception  is,  that  the  court  erred  in  charging  the  jury 
that  the  father,  by  taking  the  deed  of  the  son,  had  become  secured 
to  the  extent  of  a  debt  of  325  dollars,  for  which  the  father  was  bound 
as  his  surety;  and  that  he  had  a  right,  in  equity  at  least,  to  retain  the 
deed  until  he  should  either  be  paid,  or  indemnified  by  the  son  or  by  a 
disposal  of  the  land.  Considering  the  deed  of  conveyance  from  the 
son  to  the  father  as  having  been  made  to  defraud  the  creditors  of  the 
son,  and  both  as  having  participated  in  the  fraud,  this  part  of  the 
charge  cannot  be  sustained.  It  would  have  a  tendency  in  practice 
to  encourage  and  promote  fraud,  instead  of  restraining  and  preventing 
it.  Beside,  it  is  in  direct  violation  of  the  statute  of  13  Eliz.  c.  5, 
which  makes  every  such  deed  utterly  void  against  creditors.  Where 
the  grantee  or  obligee  participates  in  the  fraud,  or  knowingly  assents 
to  it,  he  shall  not  be  permitted  to  avail  himself  of  the  deed,  even  for 
the  purpose  of  securing  the  payment  of  a  just  debt  that  may  be  owing 
to  him,  as  against  the  creditors  of  the  grantor  or  obligor.  Whiting 
in. — EE 
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v.  Johnson,  11  Serg.  fy  Rawle  328.  So  a  fraudulent  grantee  is  liable 
to  forfeit,  as  against  the  claims  of  creditors  the  whole  consideration 
paid  by  him,  though  it  may  be  fully  equal  to  the  value  of  the  pro- 
perty. Cadogan  v.  Kennett,  Cowp.  434.  This  doctrine  is  supported 
by  every  principle  of  morality  and  justice  as  well  as  that  of  sound 
policy.  It  is  not  to  be  tolerated  that  one  man  shall  join  with  a  second 
to  aid  him  in  cheating  a  third  with  impunity.  The  law  abhors  every 
attempt  of  the  kind  ;  and  as  to  equity,  upon  which  the  court  below 
placed  the  father's  claim  to  indemnity,  there  is  no  rule  perhaps  bet- 
ter established  than  that  the  person  who  claims  it  must  come  into 
court  for  that  purpose  with  clean  hands. 

The  sixth  error  is  an  exception  to  the  conclusion  of  the  charge  of 
the  court  to  the  jury ;  in  which  they  add,  "the  equity  therefore  be- 
ing equal  as  between  the  present  parties,  we  are  of  opinion  that  the 
defendant  is  entitled  to  your  verdict,  upon  the  evidence  which  is  now 
submitted  to  your  consideration."  It  has  been  shown  already,  that 
if  the  deed  of  conveyance  from  the  son  to  the  father  was  concocted 
between  them  for  the  purpose  of  defrauding  the  creditors  of  the  son, 
the  right  of  the  plaintiff  in  this  case  to  be  paid  the  amount  of  his 
judgment  first,  out  of  the  money  arising  from  the  sheriff's  sale  of  the 
land,  exists  both  at  law  and  in  equity.  It  is  therefore  unnecessary 
to  repeat  what  has  been  said  on  the  first  error  assigned  in  regard  to 
this  right  of  the  plaintiff. 

The  seventh  error  is  an  exception  to  the  opinion  of  the  court  in 
admitting  the  father  to  be  a  witness  for  the  defendant  in  this  case, 
after  being  released  by  him  from  the  judgment  which  he  had  against 
the  father  and  son,  and  which  he  claimed  to  have  paid  out  of  the 
moneys  arising  from  the  sale  of  the  land.  Whether  this  release, 
given  to  the  father,  did  not  likewise  release  all  claim  of  the  defend- 
ant to  the  money  arising  from  the  sale  of  the  land  as  the  property  of 
the  father,  and  prevent  him  from  claiming  it  otherwise  than  as  money 
arising  from  the  sale  of  the  land  as  (he  property  of  the  son,  is  a  ques- 
tion which  has  not  been  raised,  and  therefore  need  not  be  passed 
on.  It  is  possible,  however,  that  the  true  object  and  occasion  of 
giving  the  release  would  be  sufficient  to  qualify  and  limit  the  opera- 
tion of  it,  so  that  it  should  not  be  extended  any  further  than  was 
necessary  to  remove  all  interest  which  the  father  might  have  in  the 
result  of  the  issue  then  trying  in  this  case.  Considering  the  father 
then  as  having  given  up  all  claim  to  the  money  at  stake  in  the  issue 
joined  in  this  case,  and  as  having  been  released  from  all  liability  to 
the  defendant  beyond  it,  I  cannot  perceive  that  he  had  any  interest 
in  the  result,  that  he  could  either  be  a  gainer  or  loser  by  it ;  and  I  am 
therefore  inclined  to  believe  that  he  was  competent.  It  must  be 
admitted,  however,  that,  as  his  honesty  was  in  some  degree  im- 
peached by  the  transaction,  he  must  have  felt  strongly  disposed  to 
place  his  own  conduct  in  the  most  favourable  point  of  view  that  he 
could  imagine;  but  this  was  a  matter  which  went  to  his  credit;  and 
was  certainly  entitled  to  great  consideration  from  the  jury,  and  suf- 
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ficient  to  put  them  on  their  guard  against  giving  implicit  faith  and 
credit  to  any  thing  that  he  might  say  relative  to  the  transaction, 
going  to  show  that  it  was  fair. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Powell  against  Shank. 

An  amicable  action  was  instituted  before  a  justice  of  the  peace  for  a  sum  ex- 
ceeding 100  dollars,  and  was  submitted  to  referees,  who  awarded  300  dollars  in 
favour  of  the  plaintiff.  In  lieu  of  the  award  the  parties  made  a  compromise  for 
240  dollars,  for  which  sum  judgment  was  entered  by  the  justice  by  mutual  con- 
sent. Held,  that  the  judgment,  thus  entered,  was  a  bar  to  a  subsequent  action 
brought  for  the  same  subject  matter. 

WRIT  of  error  to  the  common  pleas  of  Jllleghany  county. 

The  record  of  the  proceedings  in  the  court  below  exhibits  in  this 
case  an  action  of  debt,  brought  by  Christian  Shank  for  the  use  of 
John  Klingensmith,  against  Peter  Parchment,  Joseph  Little  and 
Mary  Little  his  wife,  late  Mary  Powell,  administrators  of  Myers 
Powell  deceased,  upon  seven  single  bills,  dated  the  26th  of  March 
1813,  and  executed  by  Myers  Pow*ell  in  his  lifetime,  and  a  certain 
Joseph  Long;  by  each  of  which,  except  the  seventh  (which  was  for 
50  dollars),  the  said  Powell  and  Long  jointly  and  severally  obligated 
themselves  to  pay  Christian  Shank  or  order  the  sum  of  100  dollars, 
at  four,  eight,  twelve,  sixteen,  twenty,  twenty-four  and  twenty-six 
months  after  date.  The  said  bills  having  been  lost  or  mislaid,  se- 
condary evidence  was  admitted  at  the  trial,  without  exception,  to 
prove  their  contents.  The  bills  were  assigned  on  the  23d  of  May 
1815  by  Shank  to  one  John  Hoover,  who  subsequently  made  an  as- 
signment of  the  whole  claim  arising  under  them  to  John  Klingen- 
smith. 

The  defendants  below,  under  the  plea  of  payment,  with  leave,  &c. 
gave  in  evidence  a  transcript  of  certain  proceedings  before  James 
Horner,  Esq.,  a  justice  of  the  peace,  as  follows. 

"  Christian  Shank  for  use  of  John  Hoover  v.  Peter  Parchment  and 
Mary  Powell,  administrators  of  Myers  Powell.  Amicable  demand, 
wagon,  horses,  &c.  Parties  appear  and  agree  to  refer.  Joseph 
Welsh,  Robert  Alexander  and  David  Black  chosen  referees,  to  meet 
at  the  house  of  William  Steel  on  the  15(h  instant.  September  1821, 
referees  met,  and  do  award  in  favour  of  plaintiff  the  sum  of  300  dol- 
lars. Peter  Parchment,  one  of  the  administrators,  agrees  to  abide  by 
the  award,  and  confessed  judgment  for  240  dollars  in  full  of  300  dol- 
lars, which  plaintiff  accepts  of,  September  15th,  1821.  Judgment 
for  plaintiff  for  the  said  240  dollars.  Judgment  for  plaintiff,  Decem- 
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ber  30th,  1822.     Certiorari  issued  January  15th,  1823.     Execution 
returned." 

Upon  the  judgment  thus  entered,  a  scire  facias  for  revival  was  is- 
sued by  the  justice  on  the  16th  of  December  1822,  and  upon  the 
judgment  entered  in  pursuance,  an  execution  was  issued  on  the  9th 
of  January  1823.  The  judgment  was  taken  up  by  transcript  to 
the  common  pleas,  and  was  also  assigned  by  Hoover  to  Klingensmith. 

The  following  receipt,  to  which  there  is  no  date,  but  which  seems 
to  have  been  connected  with  the  first  proceedings  before  Justice 
Hoover,  was  produced  in  evidence  at  the  trial  and  relied  upon  by 
both  parties  to  the  present  suit. 

"Be  it  known  that  I,  Peter  Parchment,  administrator  of  Myers 
Powell,  have  this  day  received  of  John  Hoover,  seven  notes  for 
650  dollars,  given  by  Myers  Powell  to  Christian  Shank,  and  assigned 
to  John  Hoover.  It  appears  by  an  article  of  agreement  between  said 
Powell  and  Shank,  that  in  consequence  of  Powell  giving  his  note  for 
the  above  sum  of  650  dollars,  said  Shank  to  said  Powell  or  his  or- 
der at  Summerveal,  one  horse  worth  100  dollars,  and  a  good  road 
wagon,  which  we  think  has  not  been  complied  with.  Therefore  as 
soon  as  it  is  made  appear  that  the  said  horse  and  wagon  has  been 
delivered  agreeable  to  contract,  I  will  pay  to  the  said  John  Hoover 
the  sum  of  240  dollars. 

"PETER  PARCHMEHT. 

"Test— J.  Horner." 

To  repel  the  effect  of  the  evidence  offered  by  the  defendants 
below  in  bar  of  the  action,  the'  plaintiff  below  gave  in  evidence  a 
variety  of  testimony,  for  the  purpose  of  proving  that  collusion  was 
practised  by  the  administrators  of  Powell  and  others  upon  John 
Hoover,  at  the  time  the  above  proceedings  were  had  before  the  jus- 
tice, in  order  to  deprive  Hoover  of  the  single  bills.  The  plaintiff 
below  also  produced  the  record  of  a  certiorari,  issued  out  of  the  court 
of  common  pleas  of  Alleghany  county,  at  the  instance  of  John  Lit- 
tle, one  of  the  said  administrators,  with  the  affidavit,  required  by 
law,  annexed  to  the  same.  The  certiorari  was  directed  to  the  said 
James  Horner,  esquire,  commanding  him  to  produce  the  record  of 
the  proceedings  in  the  above  suit  before  him.  The  certiorari  still 
remains  undisposed  of  in  the  common  pleas. 

The  counsel  of  the  defendants  below  submitted,  among  other 
points  which  are  not  material,  the  following  : 

That  the  judgment  given  in  evidence  in  this  case  is  now  in  full 
force,  and  is  a  complete  bar  to  the  action. 

Upon  this  point  the  court  below  refused  to  charge  as  requested, 
but  instructed  the  jury  that  the  judgment  so  given  in  evidence  was 
not  in  full  force,  nor  a  bar  to  the  action  of  the  plaintiff;  and  that  the 
receipt  was  no  confirmation  of  the  same. 

Error  was  assigned  to  this  charge  of  the  court  below. 

Burke,  for  plaintiffs  in  error. 
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The  consideration  of  the  notes  was  a  wagon  and  five  horses,  sold 
in  1813  by  Christian  Shank  to  one  Long,  who  gave  Myers  Powell 
as  security  for  the  payment  of  the  notes.  We  asked  the  court  to 
charge,  that  the  former  judgment  which  we  produced  in  evidence 
was  a  bar.  We  considered  and  put  it  in  the  light  of  a  judgment 
confessed.  It  was  objected  that  the  justice  exceeded  his  jurisdiction. 
But  the  judgment  was  transferred  to  the  common  pleas,  and  there 
docketed.  Although  it  may  have  been  erroneous  in  the  first  in- 
stance for  want  of  jurisdiction  in  the  justice,  it  became  a  valid  judg- 
ment in  the  common  pleas.  Hinds  v.  Willis,  13  Serg.  fy  RawU  £1$; 
Walker  v.  Lyon,  3  Penns.  Rep.  98. 

Watts,  for  defendant  in  error. 

We  contend  that  this  case  fell  not  within  the  scope  of  the  powers 
conferred  upon  justices  of  the  peace  by  the  act  of  assembly.  The 
transcript  exhibits  the  entry  of  an  amicable  action.  The  amount 
due,  being  contested,  it  was  referred  to  three  arbitrators,  who  awarded 
the  sum  of  300  dollars  in  favour  of  the  plaintiff.  Thus  far,  it  is 
clear  there  was  excess  of  jurisdiction.  Can  then  the  subsequent 
remodification  of  the  proceedings  clothe  the  magistrate  with  power  he 
did  not  originally  possess  *?  To  be  sure  his  docket  reports  a  confes- 
sion of  a  judgment  by  one  of  the  administrators  for  a  sum  less  than 
the  award  of  the  referees,  and  a  kind  of  half  acquiescence  in  the 
same  by  the  plaintiff;  but  which  was  ultimately  disturbed  by  the 
co-administrator,  who  swore  that  the  proceedings  were  unjust  and 
illegal,  and  issued  a  certiorari  to  reverse  the  same.  What  the  defend- 
ants themselves,  therefore,  have  treated  before  the  magistrate  as  un- 
just and  illegal,  they  now  seek,  for  a  different  purpose,  to  establish  as 
the  voluntary  and  unexceptionable  confession  of  a  judgment  before  a  tri- 
bunal having  competent  authority.  Can  this  be  done  1  When  both 
parties  have  regarded  the  proceedings  as  a  nullity,  and  they  can  only 
be  regarded  as  having  a  spark  of  vitality  upon  the  supposition  of  a 
mutual  acquiescence,  will  the  court  say  that  the  record  of  the  justice, 
accompanied  by  the  subsequent  proceedings,  forms  a  barrier  to  the 
recovery  of  the  plaintiffs  in  this  cause  which  they  cannot  surmount? 
Brenneman  v.  Greenawalt,  1  Serg.  fy  Rawle  27  ;  M'Killip  v.  M'Kil- 
lip,  2  Ibid.  489  ;  Moore  v.  Wait,  1  Binn.  219  ;  Laird  v.  M'Conachy, 
3  Serg.  $>  Rawle  291  ;  Geyger  v.  Story,  1  Doll.  135,  5  Johns.  37; 
Hines  v.  Willis,  13  Serg.  &-  Rawle  214  ;  Walker  v.  Lyon,  3  Penns. 
Rep.  98. 

PER  CURIAM. — The  charge  could  be  sustained  only  by  showing 
the  judgment  of  the  justice  to  be  void  for  excess  of  jurisdiction. 
The  parties  went  voluntarily  before  him,  and  had  they  submitted 
the  matter  to  his  own  decision  instead  of  that  of  arbitrators,  or  had 
the  defendants  confessed  judgment,  it  is  conceded  that  all  would 
have  been  within  the  pale  of  his  authority.  By  the  amicable  insti- 
tution of  the  action,  the  parties  were  regularly  before  him,  and  he 
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had  acquired  jurisdiction  in  the  first  instance  ;  so  that  it  might  ad- 
mit of  a  question,  were  it  necessary,  whether  a  jurisdiction  thus  re- 
gularly acquired  could  be  ousted  by  a  subsequent  irregularity  in 
submitting  the  cause  to  arbitrators,  or  whether  by  such  submission 
it  were  withdrawn  from  the  jurisdiction  of  the  justice.  But  though 
there  was  actually  an  award,  it  was  relinquished,  and  the  cause 
subsequently  compromised  by  an  agreement  for  a  less  sum,  for  which 
the  justice  gave  judgment  with  the  assent  of  all  parties.  By  this 
compromise  the  cause  was  restored  to  its  original  footing  ;  and  the 
judgment  pursuant  to  it,  being  substantially  by  confession,  was 
within  the  letter  of  the  act,  and  a  bar  to  a  subsequent  action. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Crest  against  Jack. 

If  a  stranger  enter  on  the  land  of  another,  and  make  improvements  by  erect- 
ing buildings,  they  become  the  property  of  the  owner  of  the  land. 

A  joint  tenant,  or  tenant  in  common,  may  not  erect  buildings  or  make  im- 
provements on  the  common  property  without  the  consent  of  his  co-tenant,  and 
then  claim  to  hold  until  reimbursed  a  proportion  of  the  moneys  expended,  nor 
can  he  authorize  it  to  be  done  by  another.  Nor  will  it  alter  the  case,  that  the 
co-tenant  knew  that  the  buildings  were  being  erected,  and  made  no  objection  or 
opposition. 

ERROR  to  Armstrong  county. 

This  was  an  action  of  ejectment  by  Wilson  Jack  against  Mary 
Crest,  Thomas  Blair  and  others,  to  recover  the  one  undivided  tenth 
part  of  a  house  and  lots  of  ground  in  the  borough  of  Kittaning. 

Samuel  Jack  and  John  Crest  were  the  owners  as  tenants  in  com- 
mon of  the  lots  and  house  which  were  the  subjects  of  controversy  ; 
Samuel  Jack  died  intestate,  and  his  estate  descended  to  his  four 
brothers  and  one  sister,  Matthew,  Henry,  William,  Wilson  and 
Mary.  Thomas  Blair  intermarried  with  a  daughter  of  Mary,  who 
was  the  widow  of  John  Crest,  went  into  the  possession  of  the  lots, 
and  by  the  permission  of  some  of  the  tenants  in  common  built  a  house 
upon  them.  There  was  no  evidence  of  any  consent  of  Wilson  Jack, 
the  plaintiff,  but  on  the  contrary  the  proof  was  that  he  and  Blair 
were  not  on  good  terms:  they  did  not  speak  to  each  other.  It  waa 
proved  that  Wilson  Jack,  the  plaintiff,  was  in  Kittaning  when  the 
house  was  being  built,  and  gave  no  notice  to  Blair  to  desist,  nor  made 
any  objection.  The  defendants  therefore  contended,  that  he  was 
not  entitled  to  recover  without  reimbursing  Blair  his  proportion  of 
the  moneys  expende'd  in  building  the  house.  But  the  court  (Young, 
president)  was  of  a  different  opinion,  and  instructed  the  jury  that 
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the  plaintiff  was  entitled  to  recover,  and  they  found  a  verdict  ac- 
cordingly. 

Bujfington  and  Forward,  for  plaintiff  in  error. 

The  defendant  had  the  consent  of  some  of  the  co-tenants,  who 
were  quasi  agents  of  all  the  owners,  it  was  therefore  the  duty  of  the 
plaintiff  to  disavow  their  act,  otherwise  he  would  be  bound  by  it. 
14  Serg.  fy  Rawle  27  ;  Lefevre  v.  Lefevre,  4  Serg.  fy  Rawle  245 ; 
Moody  v.  Vandyke,  4  Binn.  31 ;  Bell  v.  Harris,  10  Serg.  fy  Rawle  43. 

White,  for  defendant  in  error. 

A  tenant  in  common  cannot  improve  the  estate  and  charge  his 
co-tenant  with  any  part  of  the  expense.  Co.  Lit.  200  b  •  4  Kenfs 
Com.  367;  Huston  v.  Springer,  2  Rawle  102.  The  defendant  has 
no  equity  which  it  is  at  all  necessary  to  extinguish.  Collins  v.  Rush, 
7  Serg.  $  Rawle  147 ;  2  Rawle  83 ;  3  Rawle  326.  The  cases  of 
Lefevre  v.  Lefevre,  and  Moody  v.  Vandyke,  were  characterized  by 
the  fact  that  inducements  were  held  out  to  the  expenditure  of  money. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — If  a  stranger  enter  on  the  land  of  another,  and 
make  improvements  by  erecting  buildings,  they  become  the  property 
of  the  owner  of  the  land.  Were  it  not  so,  a  person  might  gain  a  title 
by  the  commission  of  a  trespass,  and  strip  his  neighbour  of  his  estate, 
or  subject  him  to  compulsory  expenses  under  the  pretext  of  improving 
his  property.  The  foundation  of  property  consists  in  its  being  an 
exclusive  right :  other  persons  cannot  impair  its  enjoyment,  or  im- 
pose burthens  on  it  by  intermeddling  with  it  without  the  owner's 
leave,  or  colour  of  legal  authority.  And  this  doctrine  holds  as  well 
with  respect  to  joint  owners  as  to  strangers.  One  joint  tenant,  or 
tenant  in  common,  cannot  erect  buildings  or  make  improvements  on 
the  common  property  without  the  consent  of  the  rest,  and  then  claim 
toehold  until  reimbursed  a  proportion  of  the  moneys  expended  :  nor 
can  he  authorize  this  to  be  done  by  a  third  person.  If  he  desires  to 
improve  without  asking  the  assent  of  a  co- proprietor,  his  course  is 
to  have  his  share  set  off  by  partition,  and  to  deal  with  that  as  he 
may  see  proper. 

This  is  the  rule  at  law.  There  are,  however,  cases  in  which  an 
owner  of  land  standing  by  and  permitting  another  to  expend  his 
money  in  improving  it,  has,  in  equity,  been  deemed  a  delinquent,  and 
been  compelled  to  surrender  his  right  on  receiving  compensation,  or 
else  to  pay  for  the  improvement.  But  in  these  cases  there  is  always 
some  ingredient  which  would  make  it  a  fraud  in  the  owner  of  the 
land  to  insist  on  his  legal  right.  There  is  something  like  encourage- 
ment to  the  other's  going  on  ;  or  the  one  party  acts  ignorantly  and 
without  the  means  of  better  information,  and  the  other  remains  silent 
when  it  is  in  his  power  to  prevent  him  from  expending  his  money 
under  a  delusion.  To  permit  such  a  one  to  take  advantage  of  the 
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mistake  would  be  revolting  to  every  sentiment  of  justice.  But  on  the 
other  hand  I  know  no  case  where  equity  has,  on  the  mere  ground  of 
silence,  relieved  one  who  is  perfectly  acquainted  with  his  rights,  or 
has  the  means  of  becoming  so,  and  yet  wilfully  undertakes  to  pro- 
ceed in  expending  money  on  the  land  of  another  without  obtaining 
or  asking  his  consent.  His  ignorance,  if  it  exists,  is  wilful,  and  he 
acts  at  his  peril.  1  Eq.  M.  355 ;  2  Ibid.  522 ;  4  Serg.  fy  Rawk 
244  ;  2  Atk.  83  ;  3  Jltk.  692  ;  2  Rawk  92  ;  3  Rawk  326. 

In  the  case  before  us  there  is  no  evidence  that  the  plaintiff  in  any 
respect  encouraged  or  connived  at  the  erection  of  these  buildings  by 
T.  Blair.  On  the  contrary,  an  avowed  hostility  existed  between 
them  :  his  consent  was  not  desired,  and  there  was  no  circumstance 
from  which  it  could,  with  the  least  degree  of  plausibility,  be  inferred. 
It  would  rather  seem  that  it  must  have  been  known  to  all  the  family 
that  if  asked  it  would  be  refused.  Nor  was  the  plaintiff  bound  to 
notify  Blair  of  his  right  in  the  land,  or  of  his  dissent  to  the  erection 
of  the  buildings.  Blair  was  well  acquainted  with  the  titles  of  the 
respective  parties,  having  acted  as  agent  for  the  former  owner  in 
receiving  the  rents  ;  and  if  he  was  not,  he  was  bound  to  inquire  into 
the  title  before  he  undertook  to  appropriate  the  lot.  It  was  matter 
of  record,  accessible  to  all.  The  assent  or  encouragement  of  the  bro- 
thers might,  in  equity,  preclude  them,  but  would  not  affect  the  right 
of  the  plaintiff. 

Judgment  affirmed. 


Wusthoff  against  Dracourt. 

A  devise  of  a  house,  "  Reserving,  however,  two  of  the  rooms  of  said  house  for 
the  use  and  during  the  life  of  W.  I  desire  by  this  fourth  article  that  the  widow 
W.  may  have  the  choice  of  those  two  rooms  which  shall  the  best  suit  her,  be- 
cause I  desire  that  the  said  W.  should  be  sure  of  a  shelter  during  the  time  she 
may  have  to  live."  Held :  that  this  reservation  vests  in  W.  an  estate  in  the 
two  rooms  for  life,  of  which  she  may  make  any  disposition.  It  does  not  create 
a  mere  easement  for  her  personal  use. 

It  is  not  every  uncertainty  or  ambiguity  apparent  on  the  face  of  an  instrument 
which  will  justify  the  introduction  of  parol  evidence  to  explain  it :  it  is  only  in 
those  cases  where  the  ambiguity  avoids  the  instrument. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

Ejectment  by  Henrietta  Dracourt  against  Charles  Van  Bonhorst, 
Hugh  Toner  and  Mary  Wusthoff. 

The  case  depends  entirely  upon  the  construction  of  a  clause  in  the 
will  of  Peter  Magnier  deceased ;  and  is  an  ejectment  for  the  two 
lower  rooms  of  a  three  story  brick  house  in  the  city  of  Pittsburg. 

The  will  of  Peter  Magnier  was  originally  written  in  French,  and 
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the  clause  devising  this  property  has  been  translated  as  follows.  '*  I 
give  and  devise  to  Henrietta  Miller,  the  wife  of  Julien  Dracourt,  the 
house  which  I  at  present  occupy  ;  which  house  is  situated  at  the 
west  end  of  the  marketplace,  to  be  by  her  enjoyed  during  her  life 
only  :  which  house  shall  descend,  after  her  death,  to  those  children 
who  are  now  born,  or  shall  be  born  of  her  and  Julien  Dracourt : 
reserving,  however,  two  of  the  rooms  ('  chambres')  of  said  house,  for 
the  use  and  during  the  life  of  the  widow,  Mary  Wusthoff,  mother  of 
said  Henrietta  Miller,  and  wife  of  Julien  Dracourt.  I  desire  by  this 
fourth  article  that  the  widow  Wusthoff  may  have  the  choice  of 
those  two  rooms  (chambres)  which  shall  the  best  suit  her  ;  because 
I  desire  that  the  said  widow,  Mary  Wusthoff,  should  be  sure  of  a 
shelter,  home  (retrait),  during  the  time  she  may  have  to  live." 

After  the  death  of  the  testator,  Julien  Dracourt,  then  husband  of 
the  plaintiff,  on  the  15th  of  June  1827,  gave  notice  to  Mrs  Wusthoff 
to  select  her  two  rooms,  under  the  will,  and  take  possession  of  them, 
and  deliver  up  the  possession  of  the  remainder  of  the  house  to  him. 
She  accordingly  selected  the  two  apartments  on  the  first  floor,  nearly 
equal  in  value  to  all  the  rest  of  the  house  ;  but  instead  of  occupying 
them,  she,  with  the  concurrence  of  Dracourt,  rented  them  out,  and 
continues  to  receive  the  rents. 

Julien  Dracourt,  the  plaintiff's  husband,  died  some  two  years  ago, 
and  the  plaintiff  believing  that  her  mother's  selection  of  the  two  most 
valuable  apartments  for  the  purpose  of  leasing  them  out,  while  she 
leaves  her  daughter  to  pay  the  taxes  and  ground  rent  of  the  whole 
house,  is  not  according  to  the  true  meaning  and  intent  of  the  will  of 
Peter  Magnier  deceased,  has  instituted  this  ejectment  for  the  two 
lower  rooms  in  possession  of  the  tenants  of  Mrs  Wusthoff,  and  con- 
tends : 

1.  That  the  house  is  devised  to  her  (plaintiff)  for  life  absolutely ; 
that  there  is  no  devise  either  directly  or  by  implication  to  her  mother 
of  any  estate  in  the  two  rooms  she  may  select,  but  merely  a  reserva- 
tion for  her  personal  use,  comfort  and  convenience  ;  an  easement, 
which,  if  she  does  not  see  fit  to  occupy  for  a  shelter  or  retreat,  the 
possession  and  rents  of  the  whole  house  belong  to  the  plaintiff. 

2.  That  even  supposing  this  reservation  was  not  a  mere  personal 
privilege ;  yet  that  a  correct  construction  of  the  will,  and  more  par- 
ticularly of  the  French  word  "  chambre,"  would  confine  the  defend- 
ant's choice  to  the  sleeping  rooms,  or  upper  rooms  of  the  house,  and 
would  not  give  her  a  right  to  select  the  lower  apartments ;  more 
especially  the  front  one,  which  was  evidently  intended  for  a  shop  or 
office,  and  has  always  been  used  as  such. 

The  court  below  was  of  opinion  that  the  law  was  in  favour  of  the 
plaintiff  in  both  points,  and  so  instructed  the  jury,  who  gave  a  verdict 
accordingly. 

Burke  and  Metcalf,  for  plaintiffs  in  error. 
Lowrie  and  Fetterman,  for  defendant  in  error. 

III. FP 
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The  opinion  of  the  court  was  delivered  by      » 

ROGERS,  J. — This  is  an  action  of  ejectment  for  the  two  lower 
rooms  of  a  three  story  brick  house  in  the  market  square,  Pittsburgh. 
It  involves  the  construction  of  the  will  of  Peter  Magnier,  written  in 
French,  but  of  which  the  following  is  admitted  to  be  a  correct  transla- 
tion : 

"  I  give  and  devise  to  Henrietta  Miller,  the  wife  of  Julien  Dra- 
court, the  house  which  I  at  present  occupy,  which  house  is  situated 
on  the  west  end  of  the  marketplace ;  to  be  by  her  enjoyed  during 
her  life  only  :  which  house  shall  descend,  after  her  death,  to  those 
children  who  are  now  born,  or  shall  be  born  of  her  and  Julien 
Dracourt :  reserving  however  (or  nevertheless)  two  of  the  rooms 
(chambres)  of  the  said  house,  for  the  use  of  and  during  the  life  of 
the  widow  Mary  Wusthoff,  mother  of  said  Henrietta  Miller,  and  wife 
of  Julien  Dracourt. 

"I  desiie  by  this  fourth  article,  that  the  widow  Wusthoff  may  have 
the  choice  of  those  two  rooms  (chambres)  which  shall  best  suit  her ; 
because,  I  desire  that  the  said  widow  Wusthoff  shall  be  sure  of  (or 
certain  of )  a  shelter  (home)  during  the  time  she  may  have  to  live." 

Two  questions  arise  on  the  construction  of  this  clause  in  the  will. 
First,  as  to  the  right  of  choice  ;  and  secondly,  the  interest  the  widow 
Wusthoff  takes  under  the  devise. 

It  is  contended,  that  the  word  chambre  means  a  sleeping  room, 
or  room  in  the  upper  story.  And  this  cause  will  depend  in  a  great 
measure  upon  the  correctness  of  this  translation  ;  for  if  the  plaintiff 
is  right  in  his  allegation,  that  by  the  French  word  chambre  the  tes- 
tator is  to  be  understood  as  intending  to  devise  a  sleeping  room,  or 
room  in  the  upper  story  of  the  building,  then  it  is  apparent  that  the 
widow  would  be  prevented  from  selecting  other  than  a  chamber  of 
that  description.  And  t\n  this  part  of  the  case  I  must  observe,  that 
this  consequence  will  no},  be  prevented  by  the  construction  put  upon 
the  will  by  her  late  husband  ;  the  agreement  entered  into  between 
her  and  the  defendant,  Mrs  Wusthoff,  for  the  joint  leasing  of  the 
property  ;  nor  by  the  receipt  of  rent  by  the  plaintiff  since  the  death  of 
the  husband.  Henrietta  Dracourt  was  not  a  party  to  the  agreement 
between  her  husband  and  mother.  If  she  had  been,  then  it  might 
have  been  contended  with  some  prospect  of  success,  that  her  acts 
since  his  death  were  a  confirmation  of  that  arrangement. 

If,  however,  on  the  other  hand,  the  word  chambre  answers  to  the 
English  word  room,  it  is  plain  that  there  is  nothing  on  the  face  of  the 
will  which  confines  her  choice  to  a  sleeping  room,  or  rooms  in  the 
upper  story.  The  testator  gives  her  the  choice  of  those  two  rooms 
which  shall  best  suit  her,  and  this  includes  as  well  the  rooms  in  the 
lower  story,  as  the  apartments  above.  As  he  has,  for  reasons  the 
the  propriety  of  which  cannot  be  questioned,  not  restricted  her  choice, 
we  cannot  by  an  arbitrary  construction  limit  the  selection  to  any 
part  of  the  building.  And  although  the  testator  expresses  his  inten- 
tion to  be,  that  she  should  have  a  shelter  or  home  during  life,  I  see 
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nothing  in  that  which  can  have  the  effect  of  restricting  the  selection 
she  may  think  proper  to  make. 

But  it  is  said  that,  assuming  that  the  testator  had  used  the  word 
"  room,"  the  will  must  be  taken  in  connection  with  the  situation  of 
the  property,  and  that  from  this  we  are  at  liberty  to  infer  the  inten- 
tion of  the  testator ;  that  this  is  a  case  of  a  latent  ambiguity,  when 
parol  testimony  may  properly  be  resorted  to,  to  explain  the  intention 
of  the  testator.  Evidence  was  accordingly  given,  without  objection, 
as  it  would  seem,  as  to  the  peculiar  situation  of  the  house.  That  it 
was  a  three  story  house  in  the  Diamond  on  Market  square,  in  which 
every  house  has  a  front  room  below  occupied  as  a  shop  or  office. 
That  the  house  has  two  front  doors,  one  of  which  opens  directly  into 
the  front  apartment.  That  it  was  so  used  by  the  testator  when  he 
made  his  will,  and  that  Mrs  Wusthoffwas  his  housekeeper,  and  oc- 
cupied the  other  apartment  of  the  house.  That  it  was  occupied  as 
an  office  by  Judge  Shaler  before  the  death  of  the  testator,  and  has 
been  so  used  since  his  death.  In  general,  it  is  true,  that  a  latent 
ambiguity  (that  is  an  ambiguity  arising  from  extrinsic  evidence) 
may  be  removed  by  extrinsic  evidence.  The  difficulty,  Judge  Story 
remarks  in  Peck  v.  Dickson,  1  Mass.  Rep.  11,  lies  not  in  the  rule 
itself  (than  which  nothing  can  be  clearer),  but  in  applying  it  to  par- 
ticular cases  where  the  shades  of  distinction  are  very  nice. 

It  is  not  every  uncertainty  or  ambiguity  apparent  on  the  face  of 
an  instrument  which  will  justify  the  introduction  of  parol  testimony 
to  explain  it.  It  is  only  in  those  cases  where  the  ambiguity  avoids 
the  instrument.  Courts  of  law  have  always  leaned  against  extrinsic 
evidence  to  explain  the  intention  of  the  testator.  There  is  in  fact 
but  one  case  where  it  is  permitted,  and  that  is  where  the  ambiguity 
is  introduced  by  extrinsic  circumstances.  And  in  such  cases  parol 
evidence  is  admitted  from  necessity.  The  illustration  of  this  rule 
most  usual  is  that  of  a  description  in  a  will  of  a  devisee,  or  of  an 
estate  where  it  turns  out  that  there  are  two  persons  or  two  estates 
of  the  same  name  and  description.  Jones  v.  Newman,  1  Bl.  Rep. 
60;  Lord  Cheney's  case,  5  Co.  68  b.  Thus  where  a  testator  devises 
his  estate  of  Blackacre,  and  has  two  estates  called  Blackacre,  evi- 
dence is  admitted  to  show  which  of  the  Blackacres  is  meant.  So  if 
one  devise  to  his  son  by  name,  and  have  two  sons  of  that  name.  Or 
if  one  devises  to  a  person,  naming  him,  and  there  is  nobody  to  an- 
swer the  description  in  all  respects,  evidence  is  admitted  to  show 
what  the  testator  meant.  The  ambiguity  arises  from  the  extrinsic 
fact  or  circumstance,  and  the  evidence  is  required  to  give  effect  to  the 
will ;  and  from  this  results  the  necessity  that  extrinsic  evidence  should 
be  received.  But  it  is  desirable  that  such  evidence  should  be  avoid- 
ed, that  all  persons  may  judge  from  the  face  of  the  instrument  itself 
of  the  extent  of  the  devise.  The  modern  doctrine  is,  that  where  a 
subject  exists  which  satisfies  the  terms  of  the  will,  and  to  which  they 
are  perfectly  applicable,  there  is  no  latent  ambiguity.  Evidence  is 
only  admitted  dclwrs  the- will,  from  necessity,  to  explain  that  which 
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would  otherwise  have  had  no  operation.  In  all  the  cases  which 
have  been  decided,  I  can  find  none  where  parol  evidence  has  been 
admitted  on  the  ground  of  a  latent  ambiguity  in  a  case  similar  to  the 
present.)  There  is  a  subject  matter  to  which  the  devise  applies,  and 
no  necessity  can  be  alleged  for  the  admission  of  parol  evidence  to 
give  effect  and  validity  to  this  part  of  the  will.  Parol  evidence  should 
be  avoided,  whenever  it  can  be  done,  that  a  purchaser  or  heir  at  law 
may  be  able  to  judge,  from  the  instrument  itself,  what  lands  are,  or 
are  not  to  be  affected  by  it. 

Then  as  to  the  interest  of  the  widow  under  the  devise,  it  was  the 
opinion  of  the  court  that  the  interest  she  acquired  was  a  personal 
privilege  or  easement  in  the  house — the  use  merely  of  the  rooms  for 
a  home  and  shelter.  On  the  face  of  the  instrument  one  cannot  fail  to 
observe  that  the  widow  Wusthoffwas  the  principal  object  of  the  testa- 
tor's affections,  if  not  of  his  bounty.  If  the  testator  had  stopped  at 
the  first  paragraph,  it  would  not  admit  of  doubt  that  she  would  have 
a  life  interest  in  the  subject  of  the  devise  ;  for  a  devise  of  the  use  of 
a  thing  is  a  devise  of  the  thing  itself.  He  gives  to  Henrietta  Miller, 
the  wife  of  Julien  Dracourt,  the  house  which  he  then  occupied,  to 
be  enjoyed  by  her  during  her  life,  &c.  with  a  reservation  of  two  of 
the  rooms  for  the  use  of  her  mother,  during  her  life.  There  is  an 
indication  of  the  same  intention,  as  regards  both,  in  language  equally 
strong  in  a  legal  point  of  view.  But  in  the  next  paragraph  he  adds : 
I  desire  by  this  fourth  article  that  the  widow  Wusthoff  may  have 
the  choice  of  those  two  rooms  (chambres)  which  shall  best  suit  her  ; 
because  I  desire  that  the  said  widow  Wusthoff  shall  be  sure  of  (or 
certain  of)  a  shelter  (or  home)  during  the  time  she  may  have  to  live. 
The  object  of  this  part  of  the  will  is,  first,  to  give  her  the  choice  of 
the  two  chambers,  which  he  had  previously  devised  for  her  use 
during  life ;  and  secondly,  to  express  his  feelings  towards  her,  which 
were  of  the  most  benevolent  kind.  The  court  have  construed  this 
as  a  restriction ;  as  indicative  of  an  intention  to  narrow  down  the 
previous  devise  to  an  easement  or  personal  privilege  merely.  We 
think  this  is  giving  the  instrument  too  literal  an  interpretation.  So 
the  widow  had  a  comfortable  home,  which  was  the  object  of  the  tes- 
tator, it  matters  not  whether  it  was  under  that  roof  or  another.  It 
surely  was  not  the  intention  to  confine  her  there,  when  circum- 
stances may  have  so  changed  as  to  render  the  situation  burthensome 
or  life  miserable.  His  great  desire  was  to  insure  her  comfort  during 
the  remainder  of  her  life.  It  is  very  true,  as  the  judge  states,  that 
there  are  many  devises  of  a  similar  description,  particularly  in  the 
German  counties.  A  farmer  devises  the  farmstead  to  one  of  his 
sons,  with  a  reservation  to  his  widow  of  a  room  or  rooms  in  the  house, 
the  use  of  the  kitchen,  cellar,  garden,  &c.  ;  pasture  for  a  cow ;  fire- 
wood cut  and  brought  to  her  door  ;  flour,  meat,  &c.  provided  from 
the  farm  as  long  as  she  lives.  These  devises  have  never  yet  re- 
ceived a  judicial  construction  ;  and  my  experience  does  not  enable 
me  to  say  what  is  the  generally  received  opinion  on  this  subject  in 
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the  country.  Happily  but  few  cases  arise  which  would  make  it 
necessary  to  stir  a  question  of  this  kind.  There  is  but  little  disa- 
greement among  those  who  are  interested  in  such  devises  ;  the  land 
is  seldom  sold  for  the  debts  of  the  son,  and  never  for  the  debts  of  the 
mother.  I  have,  however,  never  understood  that  such  a  devise, 
which  is  taken  in  lieu  of  dower,  was  merely  a  personal  privilege, 
which  could  not  be  enjoyed  by  substitution,  or  be  levied  on  by  the 
sheriff  for  her  debts,  or  disposed  of  by  her  for  a  fair  equivalent.  It 
would,  I  think,  be  matter  of  regret  if  the  law  was  so  settled.  It 
would  put  an  end  to  this  species  of  devise,  which  has  been  hereto- 
fore attended  with  such  happy  effects.  Let  the  law  once  be  so  un- 
derstood, and  it  will  be  an  easy  task  to  render  the  situation  of  an 
aged  and  helpless  woman  so  uncomfortable  as  to  compel  her  to  forego 
the  personal  enjoyment  of  such  a  privilege.  Wood  v.  Banherst's  Exe- 
cutors, 10  Perkins  368,  has  been  cited  and  relied  on  by  the  counsel 
for  the  defendant  in  error.  There  the  principal  question  was,  whe- 
ther the  provision  in  favour  of  the  daughter  was  a  legacy  for  which  the 
surety  was  liable  on  his  bond.  The  court  decided  that  it  was  a  legacy. 
They  also  held  that  the  use  of  the  dwellinghouse,  and  the  privileges 
secured  thereon,  were  for  her  own  personal  accommodation,  and  not 
for  any  other  tenant.  The  provision  for  supplying  wood  was  clearly 
intended,  as  the  court  said,  to  depend  on  the  implied  condition  of 
her  residence  in  the  house.  In  both  particulars  that  case  differs  from 
the  present.  The  case  at  bar  is  not  a  legacy  but  a  devise  of  a  free- 
hold during  life,  and  the  enjoyment  does  not  depend  upon  either  an 
express  or  implied  condition  that  she  shall  continue  to  reside  in  the 
house.  The  case  of  Marshall  v.  Blen,  2  Jltk.  217,  although  not  ex- 
actly in  point,  shows  the  extent  to  which  the  court  of  chancery  will 
go  in  cases  somewhat  like  the  present.  There,  there  was  a  devise 
from  a  husband  to  his  wife  of  all  household  goods,  furniture,  plate, 
jewels,  &c.  for  life  or  widowhood,  afterwards  to  children  and  grand- 
children. The  court  held  that  she  might  use  the  goods  in  her  own 
or  any  other  person's  house,  alone  or  promiscuously  with  other  goods, 
or  that  she  might  let  them  out  to  hire. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Clifford  against  Beems. 

If  the  goods  of  a  tenant  be  once  fairly  and  openly  removed,  or  if  clandestinely 
removed  and  thirty  days  elapse,  or  if  fairly  sold  to  an  innocent  purchaser,  al- 
though such  purchaser  be  the  succeeding  tenant,  and  the  goods  yet  remain  upon 
the  land,  they  cannot  be  distrained  by  the  landlord  for  rent. 

ERROR  to  Westmoreland  county. 

This  was  an  action  of  debt  upon  a  single  bill  by  Henry  Beems 
against  John  Clifford  and  Thomas  Clifford.  Beems  had  been  a 
tenant  and  resided  upon  the  land  of  James  O'Harra;  during  his 
term  he  sold  property  to  the  defendants,  John  and  Thomas  Clifford, 
and  took  the  note  upon  which  this  suit  was  brought  for  the  amount. 
Beems  removed  from  the  property  in  April  1829,  and  the  two  Clif- 
fords succeeded  him  as  tenants,  and  the  property  they  purchased 
being  in  their  possession  on  the  land  until  April  1830,  the  landlord 
distrained  it  for  rent  in  arrear  by  Beems,  and  sold  it.  This  was  set 
up  as  a  defence  by  the  Cliffords  to  the  payment  of  their  note  ;  and 
the  question  which  arose  was,  whether  the  distress  was  legal.  The 
court  below  (Young,  president)  was  of  opinion  that  the  landlord  had 
no  right  to  distrain  the  property,  and  therefore  the  matter  offered  was 
not  available  as  a  defence;  and  this  opinion  was  assigned  for  error. 

Alexander,  for  plaintiff  in  error. 
Foster,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  remedy  by  distress  for  rent  in  arrear  originated 
before  leases  for  years  were  much  used,  perhaps  before  they  were 
known.  After  they  became  common,  a  difficulty  arose  as  to  the  dis- 
tress for  the  last  year ;  it  could  not  be  distrained  for  until  due  ;  that 
is,  until  the  lease  was  ended  :  but  the  termination  of  the  lease  had 
also  terminated  the  relation  of  landlord  and  tenant ;  had  ended  all 
privity  between  them,  and  the  landlord  could  no  longer  distrain ; 
but  this  was  changed  by  statute  8  Jlnne  c.  14,  which  provided  "  that 
any  person  having  rent  in  arrear  upon  a  lease  for  lives,  years  or  at 
will  ended  or  determined,  may,  after  the  determination  of  such 
lease,  distrain  for  the  arrears  so  as  he  might  have  done  if  the  lease 
had  not  been  ended ;  provided  that  such  distress  be  made  within  six 
calendar  months  after  the  determination  of  the  lease,  and  during  the 
continuance  of  the  landlord's  title  or  interest,  and  the  possession  of 
the  tenant  from  whom  such  arrears  are  due.1'  The  same  statute,  and 
another  of  11  George  2,  c.  19,  have  provided  that  a  landlord  may  fol- 
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low  goods  clandestinely  or  fraudulently  removed.     See  Bradby  on 
Distress  124,  126,  127/ 

Our  act  of  assembly  of  the  21st  of  March  1772,  section  fourteen, 
follows  the  provisions  of  the  statute  of  Anne,  as  to  the  right  of  distress 
after  the  expiration  of  the  lease,  provided  such  distress  be  made  dur-  . 
ing  the  lessor's  title  or  interest;  but  it  omits  the  provision  that  the 
distress  be  made  within  six  months  after  the  determination  of  the 
lease ;  and  it  omits  the  last  words,  during  the  possession  of  the  tenant 
from  whom  such  arrears  are  due.  The  absence  of  the  limitation  of  six 
months  removes  the  objection,  that  the  goods  were  distrained  a  year 
after  the  determination  of  the  lease.  Perhaps  the  omission  of  the 
words  "during  the  possession  of  the  tenant  from  whom  such  arrears 
become  due,"  may  not  be  found  to  affect  ihe  meaning  of  the  provi- 
sion, at  least  not  in  this  case.  By  the  common  law  a  landlord  could 
not  distrain  even  his  tenant's  goods  except  on  the  demised  premises. 
The  only  exception  to  this  was,  that  if  the  landlord  or  his  bailiff 
came  to  distrain  and  got  sight  of  the  cattle  on  the  land,  and  the 
tenant  drove  them  off  before  they  could  be  seized,  the  landlord  or 
bailiff  could  follow  them.  Our  act  recognizes  this  as  siill  the  law; 
for  it  provides,  that  if  goods  are  clandestinely  or  fraudulently  removed, 
the  landlord  may  follow  and  retake  them  within  thirty  days,  unless 
such  goods,  before  seizure  by  the  landlord,  are  bona  fide  sold  for  a 
valuable  consideration  to  a  person  not  privy  to  such  fraud.  This 
recognizes  distinctly  that  distress  can  only  be  of  goods  on  the  land, 
except  in  cases  where  by  law  it  is  provided  otherwise.  If  once  fairly 
and  openly  removed,  or  if  clandestinely  removed  and  thirty  days 
elapse,  or  if  fairly  sold  to  an  innocent  and  honest  purchaser,  they 
cannot  be  distrained  :  and  there  is  a  decision,  that  if  fairly  sold  to 
the  succeeding  tenant,  they  are  not  subject  to  distress  for  the  rent  of 
a  former  tenant,  although  continued  on  the  land  by  the  second  te- 
nant, who  owns  them.  Ex  parte  Grove,  1  Jltk.  104. 

It  will,  I  think,  be  found  that  there  is  something  in  the  relation 
between  landlord  and  tenant  which  precludes  the  landlord  from  dis- 
training on  the  goods  of  a  tenant  for  rent  in  arrear  by  another  tenant. 
For  where  the  emblemenls  left  by  a  tenant  at  will,  who  had  paid  his 
own  rent,  were  levied  on  by  fieri  facias  and  sold,  and  the  purchaser 
left,  the  crop  on  the  ground  for  purposes  of  convenience  and  husband- 
ry, and  the  landlord  distrained  them  for  the  rent  in  arrear  of  the  suc- 
ceeding tenant,  it  was  determined  that  the  distress  was  illegal;  for 
whether  the  emblements  belonged  to  the  former  tenant  or  his  vendee, 
they  were  not  liable  to  be  distrained  for  another  tenant's  rent,  whe- 
ther in  the  custody  of  the  law  or  not ;  and  their  continuance  till 
reaped  was  of  necessity,  and  for  a  reasonable  time  after  would  still 
be  of  necessity.  Eaton  v.  Southey,  Willis  131.  The  distress  in  this 
case  being  then  illegal,  it  was  not  a  defence  to  the  Cliffords  more 
than  any  other  trespass  on  these  goods  would  have  been. 

Judgment  affirmed. 
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Clement  against  Bixler. 

A  plaintiff  who,  after  suit  brought,  paid  all  the  costs  which  had  accrued,  gave 
security  for  all  which  might  accrue,  and  assigned  all  his  interest  in  the  claim 
for  which  suit  was  brought  to  another  person,  is  notwithstanding  incompetent 
to  testify  on  the  trial  of  the  cause. 

Costs  paid  into  court  to  render  a  witness  competent,  are  absolutely  paid,  and 
are  irrecoverable. 

ERROR  to  Fayetle  county. 

This  was  an  action  of  trover  by  Joseph  Bixler  against  Wilson 
Clement.  On  the  trial c'of  the  cause  the  plaintiff  proved  that  he  had 
assigned  all  his  interest  in  the  claim  for  which  the  suit  was  brought, 
produced  the  prothonotary's  receipt  for  all  costs  which  had  accrued, 
offered  George  D.  Stevenson  as  security  for  all  costs  which  might 
accrue,  who  was  admitted  to  be  sufficient  security  ;  and  then  the 
counsel  offered  Joseph  Bixler,  the  plaintiff,  as  a  witness,  who  was  ob- 
jected to  by  the  defendant  and  admitted  by  the  court,  who  sealed  a  bill 
of  exceptions  at  the  instance  of  the  defendant.  The  plaintiff  recovered 
for  the  use  of  the  person  to  whom  he  transferred  his  claim,  and  a 
fieri  facias  was  issued  for  the  amount  of  the  judgment  with  full  costs. 
The  errors  assigned  were  in  the  admission  of  the  plaintiff  as  a  wit- 
ness, and  in  the  execution  for  costs  which  had  been  paid  by  the 
plaintiff  below. 

Ewing,  for  plaintiff  in  error. 
Todd,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — When  a  plaintiff  of  record  sells  his  title  to  make 
himself  a  witness,  he  takes  the  fruit  of  his  testimony  beforehand  ; 
and  though  strictly  free  of  legal  disqualification,  by  payment  and 
deposit  of  costs,  he  gains  an  advantage  from  his  position  in  the  cause 
which  the  defendant  may  not  use  the  like  means  to  counteract.  It 
is  certainly  too  firmly  established  to  be  controverted,  that  such  a 
plaintiff  may  so  divest  himself  of  interest  as  to  be  a  witness  for  his 
assignee  ;  but  the  inequality  of  the  principle  in  its  application  to  the 
parties  would  seem  to  dictate  a  restriction  of  it  to  cases  falling  indis- 
putably within  the  limits  assigned  to  it  by  the  decisions.  The  rule 
to  be  extracted  from  these  is  simply  that  a  plaintiff,  having  assigned 
his  title,  paid  the  costs  incurred,  and  deposited  a  sum  incontestably  ade- 
quate to  those  to  be  incurred,  has  qualified  himself  to  be  sworn  ;  and 
the  reason  of  it  is,  that  the  payment  and  deposit  being  on  condition 
that  the  defendant  takes  the  costs  of  the  action  out  of  court  at  the 
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termination  of  it,  whatever  be  the  event,  have  divested  the  plaintiff 
of  all  possibility  of  loss  or  ?ain  from  the  verdict.  How  stood  the 
plaintiff  in  the  present  case  when  called  to  testify  1  He  had  assigned 
his  entire  interest ;  but  he  had  received  the  costs  of  the  reference 
from  a  contingent  liability,  for  which  he  could  be  extricated  but  by 
actual  payment  inlo  court,  as  mere  security  would  have  left  him 
exposed  to  an  execution  in  the  event  of  an  adverse  recovery.  These 
were  therefore  to  be  refunded.  But  the  plaintiff's  assignee  had  paid 
fifty  dollars  into  court,  and  taking  this  to  be  a  deposit  in  reimburse- 
ment of  the' costs  of  the  reference,  it  left  a  surplus  of  but  eleven 
dollars  ;  a  sum  palpably  too  small  to  answer  the  accruing  costs,  and 
proved  to  be  so  by  the  event.  As  to  security  instead  of  actual  depo- 
sit of  the  residue,  it  is  sufficient  to  say  that  it  is  not  what  seems  to 
be  demanded  by  the  decisions.  If  less  than  payment  would  suffice, 
we  should  soon  be  called  on  to  dispense  even  with  security  where 
the  plaintiff  himself  should  be  sufficient.  But  security  has  not  the 
effect  of  releasing  him  who  gives  it  from  direct  personal  responsibility; 
and  even  if  it  had,  it  would  leave  the  plaintiff  exposed  to  his  surety's 
action  for  reimbursement.  The  accruing  costs  then  being  unpaid, 
was  the  plaintiff  of  record  liable  to  pay  tfiem  1  In  Fetterman  v. 
Plummer,  9  Serg.  fy  Rawle  22,  a  distinction  was  taken  between  an 
assignment  after  suit  brought,  and  an  equitable  assignment  before  it, 
the  nominal  plaintiff  being  answerable  for  costs  in  the  first  instance, 
and  not  in  the  second  ;  but  whether  for  costs  to  be  incurred  was  not 
specified.  And  in  Brown  v.  Weir  the  same  thing  was  predicated  in 
the  same  general  terms.  It  would  seem  however  that  all  the  costs, 
whether  present  or  subsequent,  have  been  considered  as  standing  in 
this  respect  on  the  same  footing.  In  Steele  v.  The  Phoenix,  3  Binn. 
306,  the  leading  case,  all  the  costs,  including  those  of  the  trial  (and 
none  further  could  accrue),  were  paid  before  the  plaintiff  was  offered ; 
and  in  the  report  of  Brown  v.  Weir,  it  is  said  that  a  sum  sufficient  to 
cover  "  all  the  costs  of  the  suit"  was  paid  in,  which  would  include 
those  to  be  incurred.  In  Patton  v.  Ash,  7  Serg.  4*  Rawle  116,  a 
deposit  to  answer  future  costs  was  expressly  included  ;  and  the  same 
thing  was  done  in  North  v.  Turner,  9  Serg.  fy  Rawle  244  ;  Willing 
v.  Peters,  12  Serg.  fy  Rawle  178.  But  in  Richter  v.  Selin,  8  Serg. 
4"  Rawle  437,  it  was  said  that  at  least  the  costs  incurred  at  the  time 
of  the  assignment  must  be  paid  ;  which  implies  a  doubt  as  to  the 
accruing  costs  not  warranted  by  the  principle  of  the  distinction  be- 
tween assignment  before  suit  brought  and  assignment  after  it.  Under 
the  former,  our  courts  are  to  execute  the  trust  in  accordance  with 
chancery  principles  and  chancery  practice  ;  consequently  the  holder 
of  an  equitable  chose  in  action  may  assign  it,  without  wrong  or  re- 
sponsibility, to  a  party  unable  to  pay  costs,  though  it  be  an  implied 
stipulation  of  the  trust  that  the  assignee  may  sue  in  his  name.  But 
a  legal  plaintiff  who  has  sued  strictly  at  law  may  not  turn  himself 
inlo  a  trustee  by  assigning  to  an  insufficient  person,  and  thus  rid 
himself  of  responsibility  for  future  costs,  the  incurring  of  which  he 
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has  rendered  unavoidable.  As  between  his  assignee  and  himself  he 
may  indicate  the  hand  to  receive  from  the  sheriff;  but  as  between 
the  defendant  and  himself,  he  cannot  change  the  relation  originally 
constituted  by  his  own  act.  The  plaintiff  was  therefore  an  incom- 
petent witness. 

It  is  necessary  to  defermine  the  exception  to  the  execution  but  for 
the  sake  of  the  principle.  That  a  plaintiff  may  assign  his  right  to 
future  costs,  or  entitle  his  assignee  in  any  event  to  the  costs  paid  in, 
is  unsustained  by  any  of  the  decisions.  In  Patton  v.  Ash,  the  money 
was  deposited  under  a  stipulation  that  it  should  be  applied  to  the 
costs  let  the  verdict  be  as  it  might ;  so  that  in  any  event  the  whole 
costs  were  to  be  paid  by  the  plaintiff,  without  reference  to  any  sup- 
posed right  of  reclamation  in  any  one  else.  In  that  case  there  was 
no  assignee  to  claim  under  the  plaintiff's  title,  as  he  had  sued  ori- 
ginally as  a  trustee ;  but  the  costs  might  have  been  considered  as 
subject  to  sink  into  the  fund  recovered  if  the  defendant  were  not 
entitled  to  recover  them.  That  case  therefore  seems  to  be  in  point ; 
and  the  principle  of  it  is  equally  applicable  to  costs  subsequently 
incurred,  as  the  deposit  is  on  no  pretence  to  be  taken  back.  Though 
it  would  be  possible  to  make  a  plausible  distinction  as  to  these  by 
treating  the  assignee  as  an  independent  owner  of  the  title,  and  as 
thenceforth  prosecuting  it  for  his  exclusive  benefit ;  yet  unless  he 
could  prosecute  it  at  his  exclusive  risk,  which  I  have  attempted  to 
show  he  cannot,  it  would  be  unreasonable  to  allow  him  the  cor- 
relative benefit  of  costs  to  be  recovered  as  incidental  to  the  judg- 
ment. Beside  such  a  distinction  would  afford  undue  encourage- 
ment to  these  transactions,  by  enabling  the  plaintiff  to  effect  a  transfer 
on  more  advantageous  terms.  The  equitable  plaintiff  therefore 
would  not  have  been  entitled  to  recover  the  costs  paid  in. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


M'Kinney  against  Dows. 

Where  due  notice  of  a  commission,  regularly  obtained,  to  take  the  deposition 
of  a  witness  has  been  given  to  a  party  who  fails  to  file  cross  interrogatories 
within  the  usual  time,  and  waits  until  the  commission  is  executed  and  returned, 
he  cannot  then,  without  an  order  of  court  and  previous  notice  to  the  other  party, 
take  out  a  commission  to  "cross-examine"  on  "cross  interrogatories"  filed, 
and  embrace  in  them  leading  questions  to  the  witness. 

ERROR  to  the  common  pleas  of  Warren  county. 
The  facts  of  this  case,  so  far  as  they  illustrate  the  point  decided, 
will  b$  found  in  the  opinion  of  the  court. 
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Pearson,  for  plaintiffs  in  error. 
Thompson  and  Galbraith,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  counsel  for  the  plaintiffs  in  error,  who  were 
the  defendants  in  the  court  below,  took  no  less  than  seventeen  bills 
of  exception  to  the  opinion  of  the  court  on  questions  as  to  the  ad- 
missibility  of  evidence  and  the  competency  of  witnesses,  offered  in  the 
course  of  the  trial;  all  of  which  have  been  assigned  for  error.  We 
are  of  opinion  that  there  is  no  error  in  any  of  them  excepting1  the 
fifteenth  ;  and  this  alone  will  therefore  be  considered.  The  plaintiffs 
in  error,  during  the  pendency  of  the  action  in  the  court  below,  en- 
tered a  rule  for  a  commission  upon  interrogatories  filed  by  their  attor- 
ney to  take  the  testimony  of  Henry  Butler,  who  resided  out  of  the 
state.  The  usual  notice  required  by  the  rule  of  court  in  this  behalf 
was  given  to  the  attorney  of  the  defendant  in  error,  who  was  the 
plaintiff  below,  to  afford  him  the  opportunity  of  joining  in  the  com- 
mission and  filing  cross  interrogatories  if  he  chose.  This,  however, 
not  being  done  within  the  time  allowed  for  that  purpose  by  the  rule 
of  court,  the  plaintiffs  in  error  took  out  their  commission,  had  it  exe- 
cuted, and  returned.  After  this  the  attorney  for  the  defendant  in 
error  entered  a  rule  in  the  prothonotary's  office  for  a  commission  to 
cross  examine,  as  he  stated,  Henry  B  i  ^er,  whose  evidence  had  been 
previously  taken  under  the  commissi  n  of  the  plaintiffs  in  error.  He 
at  the  same  time  filed  what  he  called  "cross  interrogatories,"  and 
gave  notice  of  the  entry  of  his  rule  to  the  attorney  of  the  plaintiffs  in 
error ;  upon  which  the  attorney  for  the  plaintiffs  in  error  filed  the 
following  objection  to  it  in  the  office.  "The  defendants  object  to 
the  fourth  interrogatory  put  to  Henry  Butler;  among  other  reasons 
for  the  following :  the  questions  put  in  the  same  interrogatory  are 
too  leading  in  their  form  and  nature  ;  and  it  is  not  competent  for  the 
plaintiff,  James  Dows,  to  give  evidence  of  his  own  acts,  and  especi- 
ally of  his  own  declarations  in  the  case."  The  interrogatory  thus 
objected  to  is  as  follows.  "  When,  as  you  state,  Gilchrist  and  Dows 
were  threatened  by  yourself  and  your  counsel  with  proceedings  in 
chancery,  did  not  Dows  expressly  state  he  did  not  care  a  straw  for 
such  proceedings ;  that  he  was  in  no  way  connected  with  Mr  Gil- 
christ; that  you  might  with  as  much  propriety  threaten  any  other 
man  in  Cazenovia  as  himself;  that  if  he  indorsed  the  note  proposed 
to  be  given,  it  was  merely  to  do  a  favour  to  Mr  Gilchrist,  who  was 
his  friend?" 

The  course  adopted  and  pursued  in  this  case  by  the  attorney  of 
the  plaintiff  below,  to  have  a  cross  examination  as  he  called  it,  of  the 
witness  of  the  defendants,  and  under  that  pretence  or  name  to  claim 
the  right  of  putting  his  interrogatories  in  a  leading  shape  to  the  wit- 
ness, is  somewhat  novel  and  out  of  the  ordinary  course  of  practice. 
It  cannot,  I  think,  in  fairness  be  considered  in  any  other  light  than 
a  commission  taken  by  the  plaintiff  below  to  examine  the  witness  in 
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the  same  manner  as  if  he  had  been  his  own,  and  of  consequence  he 
ought  not  to  have  put  the  interrogatories  in  a  leading  form.  He  had 
an  opportunity  offered  to  cross  examine,  when  he  might  have  pro- 
pounded leading  interrogatories,  but  for  some  reason  he  did  not 
choose  to  embrace  it.  Having  declined  the  usual  course,  it  would, 
as  it  appears  to  me,  be  attended  with  great  irregularity,  confusion 
and  inconvenience  to  permit  a  parly  as  a  matter  of  course  to  take 
out  a  commission  of  his  own  will,  and  to  give  to  the  interrogatories 
any  form  or  character  he  pleases.  I  will  not  say  but  a  case  might 
happen  where  the  court,  in  the  exercise  of  a  proper  discretion,  might 
permit  a  commission  to  be  taken  on  leading  interrogatories ;  as  for 
instance  in  case  a  witness  examined  under  a  previous  commission, 
testified  to  matters  and  facts  in  favour  of  the  party  taking  his  evi- 
dence, which  were  in  nowise  inquired  for  by  the  interrogatories  an- 
nexed to  the  commission,  and  which  might  operate  very  unjustly 
against  the  other  party  unless  he  were  allowed  the  benefit  of  a  fur- 
ther examination  on  interrogatories  couched  in  leading  terms.  I  can 
perceive  no  good  reason  why,  in  such  case,  he  should  not  be  permitted 
to  do  so,  because  it  was  impossible  for  him  to  anticipate  evidence 
from  the  witness  of  facts  and  matters  not  touched  on  or  alluded  to 
in  the  interrogatories  of  the  party  taking  it,  so  as  to  be  able  to  cross 
examine  in  regard  to  them.  The  counsel  of  the  defendant  in  error 
cited  Hook  t?.  Hackney,  16  Serg.  fy  Rawle  385,  in  support  of  the 
regularity  of  the  form  of  the  interrogatories  put  by  him  in  his  com- 
mission :  but  so  far  as  that  case  is  applicable  to  this,  I  conceive  it  to 
be  rather  a  condemnation  of  this.  The  court  seemed  to  think  the 
proceeding  in  that  case  somewhat  informal,  but  as  the  commission 
had  been  allowed  by  a  special  order  of  the  court,  and  no  objection 
made  by  the  other  party  until  after  the  execution  of  it,  it  was  held 
too  late  to  do  it  then.  And  I  think  such  course  ought  never  to  be 
approved  of  but  under  a  special  order  of  the  court,  upon  cause  shown 
and  previous  notice  given  to  the  other  party. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Stewart  against  Stewart. 

A  parol  gift  of  land  from  a  father  to  a  son  is  as  much  affected  by  the  statute 
of  frauds  as  if  it  were  to  a  stranger ;  and  to  take  it  out  of  the  statute,  there  must 
be  a  delivery  of  possession  and  the  expenditure  of  money  or  labour  on  the  land 
in  consequence  of  the  gift. 

WRIT  of  error  to  the  court  of  common  pleas  of  JUleghany  county. 

This  was  an  action  of  ejectment  for  twelve  acres  of  land,  brought 
by  Sarah  Stewart,  the  defendant  in  error,  against  Robert  Stewart 
and  another,  the  plaintiffs  in  error.  Title  was  admitted  to  have  been 
in  John  Stewart  deceased,  the  husband  of  the  plaintiff  and  father  of 
the  defendants  below,  for  the  whole  tract  of  which  the  ground  in 
dispute  is  a  part.  The  plaintiff  below  then  gave  in  evidence  the  will 
of  John  Stewart  deceased,  dated  the  12th  of  February  1825,  and 
proved  the  3d  of  September  1825,  by  which  he  devised  to  the  plain- 
tiff all  his  real  estate  to  hold  during  her  life. 

The  defendants  below  then  gave  evidence  showing  that  Robert 
Stewart  had  received  the  ground  as  a  parol  gift  from  his  father, 
which  his  father,  for  a  number  of  years  previous  to  his  death,  uni- 
formly acknowledged  to  have  made.  The  precise  period  at  which 
the  gift  took  place,  and  whether  the  donee  entered  into  possession 
before  or  after  the  date  of  the  gift,  did  not  appear.  But  after  the 
gift  was  made,  Robert  Stewart  put  improvements  to  the  value  of  50 
dollars  on  the  house  which  stood  upon  the  ground,  whether  at.  his 
own  expense  or  at  that  of  his  father,  was  disputed.  From  1817  till 
the  death  of  his  father  in  1825,  during  a  large  portion  of  which  time 
he  held  the  ground  in  dispute  by  virtue  of  the  gift,  he  carried  on  the 
whole  farm  for  his  father  as  a  cropper,  allowing  to  his  father  two- 
thirds  of  the  products  of  the  farm. 

The  plaintiff  then  proved  that  the  father,  for  a  year  or  two  previous 
to  his  death,  had  rented  the  house  and  garden  belonging  to  the 
ground  in  dispute,  and  that  up  to  his  death  the  ground  was  never 
assessed  in  the  name  of  Robert  Stewart,  but  that  the  whole  tract 
embracing  it  was  assessed  in  the  name  of  the  father. 

The  court  below  charged,  that  the  parol  gift,  under  which  the 
defendant  below  claimed,  was  void  under  the  statute  for  prevention 
of  frauds  and  perjuries,  and  that  the  consideration  of  natural  love, 
accompanied  by  delivery  of  possession,  were  not  circumstances  that 
would  exempt  the  case  from,  or  vary,  the  operation  of  the  statute. 

Error  was  assigned  to  this  charge. 

Forward,  for  plaintiff  in  error. 

For  a  series  of  years  the  father  uniformly  acknowledged  the  parol 
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gift.  It  was  never  attempted  to  be  frustrated  until  the  old  man  was 
in  his  dotage  and  on  his  deathbed.  By  his  will  the  wife  got  his 
whole  estate  for  life.  Provision  was  also  made  for  the  two  youngest 
children.  It  would  be  fraudulent,  and  would  defeat  the  object  of  the 
statute,  were  the  gift  to  be  rescinded,  and  the  plaintiff  in  error  thus 
excluded  from  a  provision  confessedly  made  by  the  father  in  consi- 
deration of  the  son's  services,  industry,  and  remaining  at  home  to  be 
the  stay  of  the  family,  when  other  sons,  old  enough  to  assist,  had 
gone  away  in  pursuit  of  their  own  interests.  The  question  is, 
whether  the  parol  gift  was  so  far  executed,  as  to  take  it  out  of  the 
statute  of  frauds  1  Possession  was  given  to  the  donee,  who  after- 
wards made  some  improvements.  Actual  delivery  of  possession  in 
the  case  of  a  parol  sale,  avoids  the  operation  of  the  statute.  And 
why  should  not  the  same  principle  apply  to  the  case  of  a  parol  gift, 
made  in  consideration  of  natural  love  and  affection,  by  a  father  to  a 
son"?  May  we  not  consider  the  gift,  in  the  present  case,  in  the  light 
of  a  parol  sale?  Syler's  Lessees.  Eckhart,  1  Sinn.  378.  When  the 
fact  of  possession  is  clearly  made  out  with  reference  to  the  agree- 
ment, it  takes  it  out  of  the  statute.  It  is  no  part  performance.  It 
is  an  entire  execution  of  the  contract.  And  this  is  the  criterion  by 
which  we  are  to  be  governed  in  judging  whether  the  case  comes 
under  its  operation.  The  donor  ought  to  be  affected  by  his  own 
act ;  and  when  he  has  actually  made  the  gift  and  executed  the  con- 
tract by  putting  the  donee  in  possession,  as  in  the  present  case, 
where  is  the  danger  of  defeating  the  object  of  the  statute  ?  It  is 
not  necessary,  as  maintained  by  the  court  below,  that  there  should 
be  possession,  valuable  improvements,  and  payment  of  taxes,  to 
avoid  the  statute.  In  the  case  in  3  Penns.  Rep.  364,  where  it  was 
held  that  a  parol  gift  from  a  father  to  a  son  was  placed  on  the  same 
footing  with  a  parol  sale  to  a  stranger,  the  proof  was  that  there  was 
no  gift.  Jones  v.  Peterman,  3  Serg.  fy  Reticle  543. 

Burke  and  Felterman,  for  defendant  in  error. 

The  naked  question  presented  in  this  case  is,  whether  delivery  and 
possession  will  take  the  case  out  of  the  statute.  There  was  no  evi- 
dence to  prove  at  what  time  the  gift  was  made,  or  that  the  son  was 
in  possession  in  pursuance  of  the  contract.  The  whole  of  the  pre- 
mises was  rented  by  the  father  after  the  alleged  gift  took  place.  The 
son  was  a  cropper,  and  gave  his  father  two-thirds  of  the  grain,  a  fact 
which  rebuts  the  idea  of  possession.  Eckert  v.  Eckert,  3  Penns.  Rep. 
332.  The  land  was  never  assessed  in  the  name  of  the  son.  The 
courts  have  latterly  not  evinced  a  disposition  to  increase  the  excep- 
tions to  the  statute.  The  only  reason  for  ever  excepting  a  case  from 
its  operation  is,  that  the  object  of  it  would  be  defeated  by  a  contrary 
construction  ;  as  where  valuable  improvements  have  been  made  by 
the  donee  or  grantee.  But  here  that  ground  does  not  exist,  and 
hence  the  reason  also  ceases  to  exist.  Bassler  v.  Neisley  et  al.,  2 
Serg.  4.  Rawle  352  ;  Phillips  v.  Thompson,  1  Johns.  Ch.  149.  It  is 
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disputed  whether  the  improvements  alleged  to  have  been  made  by 
the  son  on  the  cabin,  were  paid  for  by  himself  or  by  his  father. 

PER  CURIAM. — The  point  in  this  case  was  decided  in  Eckert  v. 
Mace,  3  Penns.  Rep.  364,  where  it  was  expressly  said  that  a  parol 
gift  to  a  son  is  as  much  affected  by  the  statute  of  frauds,  as  if  it  were 
to  a  stranger;  nor  was  it  pretended  in  Eckert  v.  Eckert,  Ibid.,  or  in 
Syler  v.  Eckert,  3  Binn.  378,  that  such  a  gift  would  be  valid,  if  not 
followed  by  improvements.  To  take  a  parol  contract  out  of  the 
statute,  it  is  necessary  not  only  that  it  be  partly  performed  by  deli- 
very of  the  possession,  but  that  it  be  on  a  valuable  consideration 
paid  or  secured  to  be  paid  ;  or  in  the  case  of  a  gift,  that  there  be  an 
expenditure  of  money  or  labour  in  consequence  of  it,  which  comes  to 
the  same  thing;  and  this  for  the  plain  reason  that  no  equity  arises 
from  the  naked  delivery  of  the  possession,  and  without  a  specific 
equity  a  chancellor  would  not  interfere  to  compel  a  conveyance  or 
execution  of  the  contract. 

Judgment  affirmed. 


Bemus  against  Howard. 

A  witness  is  competent  to  prove  what  another  witness  did  not  say  on  a  for- 
mer trial,  although  he  may  not  be  able  to  testify  to  the  substance  of  all  he  did 
say. 

In  an  action  on  the  case  against  a  physician  for  mala  praxis,  it  is  not  com- 
petent for  the  plaintiff  to  give  evidence  that  the  defendant  abandoned  the  patient 
and  refused  to  attend  upon  him,  unless  the  cause  of  action  be  so  laid  in  the  de- 
claration. 

ERROR  to  the  common  pleas  of  Crawford  county. 

This  was  an  action  on  the  case,  by  George  W.  Howard  against 
Daniel  Bemus,  a  physician,. for  negligence  and  want  of  skill  in  his 
profession,  by  reason  of  which  the  plaintiff  lost  his  leg.  There  had 
been  a  former  trial  of  the  cause,  in  which  Francis  Ross  had  given 
evidence,  and  he  was  called  again  on  this  trial  and  gave  evidence. 
David  Cumpton  was  called  by  the  plaintiff  as  a  witness  to  prove  that 
Ross  had  not  testified  on  the  former  occasion  to  a  material  fact  which 
he  now  testified  to.  He  said  "  he  could  not  recollect  the  words." 
The  court  then  asked  him  if  he  could  recollect  the  substance  of  his 
testimony  ;  and  this  question  was  repeated  several  times,  and  the 
witness  always  replied  by  stating  what  Ross  had  not  said  on  the 
former  occasion.  The  defendant  then  offered  to  prove  by  the  wit- 
ness, that  Ross  had  not  on  the  former  occasion  testified  to  a  certain 
fact :  but  the  court  refused  to  permit  the  question  to  be  answered 
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until  the  witness  would  give  the  state  of  his  recollection  about  what 
Ross  did  say.  Exception  was  taken  by  defendant.  The  defendant 
requested  the  court  to  charge  the  jury,  that  as  the  plaintiff  had  not 
complained  in  his  narr.  of  the  defendant  having  abandoned  and  re- 
fused to  attend  the  patient,  he  could  not  now  set  that  up  as  a  cause 
of  complaint;  but  the  court  refused  so  to  charge,  and  the  defendant 
excepted. 

Pearson,  for  plaintiff  in  error. 
Riddle,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  error  assigned  is  in  rejecting  the  evidence 
contained  in  the  defendant's  bill  of  exceptions.  Francis  Ross,  a  wit- 
ness for  the  plaintiff,  had  testified  as  to  the  fact  of  the  defendant's  lift- 
ing or  changing  the  position  of  the  plaintiff's  leg,  about  six  weeks 
after  it  was  set.  The  defendant  offered  David  Cumpton  as  a  witness 
to  prove  that  on  a  former  trial  between  the  parties  before Ham- 
ilton, Esq.,  Thomas  Ross  testified  to  the  defendant's  having  neglected 
the  plaintiff's  leg,  and  said  nothing,  at  that  time,  as  to  the  injury 
done  by  raising  it.  The  court  held,  that  the  defendant  could  not 
endeavour  to  invalidate  the  testimony  of  Ross  by  this  proof,  unless 
Cumpton,  the  witness,  would  tell  them  the  state  of  his  recollection 
as  to  the  testimony  of  Ross.  No  satisfactory  reason  has  been  given 
here  for  this  decision.  The  state  of  the  witness's  recollection  was  a 
matter  of  inquiry  after  the  defendant's  question  was  answered,  and 
went  to  his  credibility,  not  to  his  competency.  If  it  be  meant  that 
the  witness  must  substantially  recollect  the  whole  testimony  of  Ross, 
before  he  can  speak  of  an  omission  in  the  course  of  it,  I  do  not  per- 
ceive any  ground  for  the  position.  One  may  not  remember  the  whole 
testimony  of  a  witness,  and  yet  may  remember  that  he  did  not  in  the 
course  of  it  mention  a  particular  fact :  just  as  one  may  not  recollect 
all  the  persons  he  saw  at  an  interview,  and  yet  may  safely  aver  that 
a  particular  individual  was  not  present.  It  may  even  be  impressed 
on  his  mind  by  the  aid  of  extrinsic  circumstances.  It  is  not  like  the 
testimony  of  a  person  deceased,  offered  in-lieu  of  the  original  witness, 
on  a  matter  directly  pertinent  to  the  issue.  The  whole  of  what  such 
witness  said  on  the  particular  subject  he  was  called  to  prove,  must 
be  furnished:  a  part  is  inadmissible.  Wolfe  v.  Wyeth,  11  Serg.  <$• 
Rawle  150.  The  reason  is  plain.  That  which  does  not  appeal- 
might  have  a  bearing  on  what  is  offered,  so  as  to  vary  its  meaning  : 
.and  a  misconception  of  the  meaning  might  lead  to  great  injustice. 
But  if  the  witness  on  the  prior  occasion  omitted  something  which  he 
now  states,  that  omission  is  an  affirmative  fact,  which  the  defendant 
had  a  right  to  prove,  distinct  from  any  other,  and  susceptible  of  be- 
ing remembered  and  understood,  without  knowing  all  that  was  said 
at  the  time  :  though  it  is  true  that  the  state  of  the  witness's  recollec- 
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tion  may  have  great  effect  on  the  degree  of  credit  to  be  attached  to 
his  proof  of  the  omission. 

The  other  reason  assigned  by  the  court  for  rejecting  the  defend- 
ant's witness  was,  that  they  had  no  account  what  the  issue  was  be- 
fore Squire  Hamilton.  But  the  allegation  was,  that  Ross  undertook 
to  give  a  narration  of  the  subject,  on  oath,  and  omitted  what  he  now 
mentions.  It  is  offered  to  impeach  his  memory  or  veracity  by  show- 
ing that  he  related  the  story  differently  at  another  time.  The  nature 
of  the  issue  trying  may  be  material  by  way  of  explanation,  but  is  not 
an  indispensable  preliminary.  I  am  of  opinion  that  this  error  is  sub- 
stantiated. 

The  second  error  assigned  is,  in  not  charging  as  requested  on  the 
defendant's  third  point.  The  defendant  requested  the  court  to  charge 
the  jury,  that  in  this  case  the  plaintiff  has  not  complained  of  the  phy- 
sician's having  abandoned  and  refused  to  attend  him,  and  therefore 
cannot  now  set  that  up  as  a  cause  of  complaint ;  and  on  looking  into 
the  declaration,  this  view  of  it  seems  to  be  correct.  The  declaration 
avers,  that  the  plaintiff  employed  (he  defendant  as  a  physician  to  set 
and  cure  his  broken  leg,  and  the  defendant  undertook  to  attend  him, 
and  commenced  attending,  but  did  not  set  and  restore  and  cure  it  in 
a  proper  manner,  and  conducted  so  unskilfully  that  it  did  not  heal 
for  seven  weeks ;  and  afterwards,  on  the  1st  of  December  1827,  im- 
properly raised  up  the  leg  from  the  place  it  was  resting  on,  and 
thereby  injured  it,  and  it  remained  swelled  and  inflamed  twelve 
months.  And  the  defendant  having  ceased  to  attend  upon  the  plain- 
tiff and  administer  remedies  for  his  said  leg  during  the  last  mentioned 
space  of  time,  and  the  leg  having  become  during  that  time  more  dis- 
eased and  unsound,  and  thereby  endangering  the  life  of  plaintiff,  he 
was  afterwards,  on  the  1st  of  December  1828,  forced  and  compelled 
to  employ  other  surgeons  and  physicians,  who  advised  amputation, 
which  was  accordingly  performed,  by  means  whereof,  &c.  There 
is  here  no  averment  that  the  defendant  had  refused  to  attend  the 
plaintiff,  or  abandoned  him.  There  is  a  recital  that  he  had  ceased 
to  attend  and  administer  remedies;  but  that  cessation  may  have 
been  perfectly  innocent  and  proper,  occurring  with  good  cause.  If 
the  plaintiff  had  intended  to  make  it  a  ground  of  complaint  that  the 
defendant  had  refused  to  attend  when  requested,  or  improperly  de- 
serted or  abandoned  his  duty,  it  should  have  been  so  stated  in  the 
narr.y  that  the  defendant  might  have  had  notice  of  it,  and  come  pre- 
pared to  meet  it.  No  rule  of  law  is  better  settled,  or  more  consonant 
to  the  first  principles  of  justice  and  fair  dealing,  than  this.  I  think, 
therefore,  the  defendant  was  entitled  to  an  affirmative  answer  on 
this  point.  The  court  declined  any  answer.  They  neither  affirmed 
nor  denied  the  position,  but  left  it  to  the  jury  to  decide  whether  the 
defendant  was  excusable  in  not  attending,  and  whether  he  was  not 
dismissed  by  the  plaintiff's  brother.  It  is  essential  to  the  safety  of 
suitors,  that  every  question  of  law  material  to  the  issue,  proposed 
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to  the  court,  should  be  plainly  answered;  and  the  omission  to  do  so 
has  been  frequently  held  by  this  court  to  be  error. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Srodes  against  Caven. 

Goods  pawned  or  gaged  for  a  debt,  or  leased  for  years,  cannot  be  seized  and 
taken  in  execution  as  the  property  of  the  pawner  or  lessor,  but  the  sheriff  may 
sell  them  subject  to  the  rights  of  the  pawnee  or  lessee. 

A  pawnee  or  lessee  may  maintain  trespass  either  against  the  owner  of  the 
goods  pawned,  or  a  stranger,  for  an  injury  done  to  them  during  the  existence  of 
his  property  in  them. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

George  W.  Taylor  and  Linton  Rogers  hired  a  steamboat  to  Wil- 
liam Srodes  and  Henry  J.  Beer,  by  charter  party  dated  the  22d  of 
of  November  1830,  from  the  day  of  its  date  until  the  1st  of  July  fol- 
lowing, at  225  dollars  a  month.  Before  the  expiration  of  the  time, 
William  Caven,  the  defendant,  who  was  sheriff,  by  virtue  of  an  exe- 
cution against  George  W.  Taylor  and  Linton  Rogers,  seized  and 
took  in  execution  and  sold  the  said  steamboat,  and  delivered  the  same 
to  the  purchaser  :  and  this  action  of  trespass  was  brought  against 
him  by  Srodes  and  Beer  for  so  doing.  Two  questions  arose  :  First, 
whether  the  action  of  trespass  was  the  proper  remedy ;  and,  second, 
what  under  such  circumstances  is  the  proper  measure  of  damages. 
The  court  below  was  of  opinion  that  the  action  of  trespass  was  not 
maintainable;  and  if  it  were,  that  the  circumstances  would  only  en- 
title the  plaintiffs  to  nominal  damages.  The  jury,  under  the  direc- 
tion of  the  court,  found  a  verdict  for  the  defendant. 

Foster,  for  plaintiff  in  error. 

Fetterman  and  Forward,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — George  W.  Taylor  and  Linton  Rogers  entered  into 
an  agreement,  or  charter  party,  for  the  hire  of  the  steamboat  Uncas, 
with  the  plaintiffs,  Srodes  and  Beer,  from  the  22d  of  November  1830 
until  the  1st  of  July  of  the  same  year,  at  the  rate  of  225  dollars  a 
month.  During  the  existence  of  the  charter  party,  and  when  the 
boat  was  in  the  possession  of  the  charterers  under  the  contract,  the 
defendant  William  Caven,  the  sheriff,  levied  on  the  steamboat,  look 
possession  of  her,  and  afterwards  sold  her  for  a  debt  due  by  Taylor 
and  Rogers,  the  owners  of  the  boat.  The  court  instructed  the  jury 
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that  the  sheriff  was  justifiable  in  the  seizure  of  the  boat,  and  that  at 
any  rate  trespass  was  not  the  proper  remedy. 

First,  as  to  the  form  of  the  suit.  The  action  of  trespass  is  given 
for  an  injury  done  to  the  possession,  and  unless  the  party  either  has 
the  possession  or  the  right  to  the  possession  of  personal  property,  the 
action  cannot  be  sustained.  In  conformity  to  this  principle,  a  lessee 
of  cattle,  for  a  year,  for  composting  his  land,  shall  have  trespass 
against  a  stranger,  or  against  the  lessor  himself,  if  he  take  the  cattle 
within  the  year.  6  Com.  Dig.  tit.  Trespass;  2  Roll  531,1  22.  So 
a  bailee  of  a  chattel  for  a  certain  time,  coupled  with  an  interest,  may 
support  the  action  against  the  bailor  for  taking  it  away  before  the 
time.  1  Chitt.  128,  and  the  authorities  there  cited.  In  Cowing  v. 
Snow,  11  Mass.  Rep.  415,  an  action  of  trespass  was  supported  by  a 
person  having  a  special  property  against  the  person  who  had  the 
general  property.  The  court  held  that  he  was  a  wrong  doer  against 
whom  the  action  would  lie  as  well  as  a  stranger.  In  6  Sac.  589, 
tit.  Trespass,  a  different  principle,  on  the  authority  in  Brooke,  title 
Trespass,  92,  is  laid  down.  For  by  that,  says  the  case  in  Brooke, 
when  one  loans  to  another  cattle  to  depasture  his  land,  and  a  stranger 
take  them,  trespass  vi  et  armis  lies ;  but  the  contrary  when  the  loaner 
takes  them  within  the  time;  for  then  it  does  not  lie,  but  an  action  on 
the  case  ;  for  if  trespass  vi  et  armis  should  lie,  he  would  recover  the 
value  against  the  proper  owner ;  which  Hill  and  Culpepper  conces- 
serunt.  2  Brooke  279,  cited  11  Hen.  4,  23.  Now  whether  this  was  a 
hiring  or  a  loan  for  a  special  purpose,  is  not  very  clear;  but  this  is 
certain,  the  reason  given  for  the  judgment  of  the  court  is  founded  on 
a  misapprehension  of  the  nature  of  the  action  ;  for  the  value  of  the 
goods  would  not  be  the  measure  of  the  damages,  but  the  party,  in 
the  case  supposed,  would  only  recover  for  the  injury  done  to  the 
possession,  and  this  might  be  much  less  than  the  value  of  the  cattle. 
The  principle  is  this,  that  where  the  possession  is  coupled  with  an 
interest,  trespass  lies  as  well  against  him  who  has  the  general  pro- 
perty as  against  a  stranger.  The  wrong  is  done  to  the  possession, 
and  it  matters  not  whether  the  injury  proceeds  from  the  owner  or  a 
stranger. 

Second  question.  Was  the  sheriff  justifiable  in  seizing  the  steam- 
boat for  the  debt  of  Taylor  and  Rogers  1  It  is  a  general  principle  that 
goods  pawned  or  gaged  for  a  debt,  or  leased  for  years,  cannot  be 
taken  in  execution.  But  the  sheriff  may  sell  the  goods  pawned  or 
leased,  subject  to  the  rights  of  the  lessee  or  pawnee.  But  although 
the  sheriff  has  the  right  to  sell,  he  cannot  seize  them,  because  the 
pawner  or  lessor  has  no  present  right  of  possession.  It  is  reasonable 
that  whatever  interest  the  debtor  himself  may  sell,  the  sheriff  may 
sell,  although  it  may  not  be  capable  of  actual  seizure  and  delivery. 
Watts  on  Sheriff  181 ;  Tidd's  Prac.  1042. 

The  principle  to  which  I  have  adverted,  is  wisely  adopted  to  obtain 
substantial  justice,  without  any  interference  with  the  vested  rights 
of  any  person.  If  the  sheriff  has  authority  to  seize  the  boat,  it  is  a 
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right  which  may  in  some  cases  produce  the  entire  destruction  of  the 
interests  of  the  charterers,  or  of  the  lessees  of  personal  chattels.  It  is 
in  fact  giving  the  creditors  a  greater  right,  which  is  contrary  to  every 
principle  of  justice,  than  the  owner  himself  has.  We  go  upon  the  sup- 
position that  this  is  a  fair  bonafide  transaction;  for  if  there  was  fraud, 
the  law  is  confessedly  otherwise.  If,  then,  the  sheriff  seized  the  steam- 
boat when  in  the  possession  of  the  charterers,  it  was  a  trespass  for 
which  this  action  is  the  proper  remedy.  As  to  the  damages  to  which 
the  plaintiff  is  entitled,  that  will  be  for  the  jury.  It  will  of  course  be 
equal  to  the  injury  which  the  plaintiffs  may  have  actually  sustained. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Owens  against  Vanhook. 

In  order  to  the  validity  of  the  sale  of  a  town  lot  for  taxes,  it  must  have  been 
assessed  as  unseated,  or  returned  by  the  collector  as  unseated,  and  transferred 
by  the  commissioners  to  the  lists  of  unseated  lands. 

ERROR  to  the  common  pleas  of  Fayette  county.     . 

This  was  an  action  of  ejectment  by  Vincent  Owens  against  Isaac 
Vanhook  and  Elisha  Hunt  for  a  lot  of  ground  in  the  town  of  Bridge- 
port. In  the  year  1815  the  property  in  question  was  assessed  as  a 
house  and  lot  for  a  tax  of  42  cents,  as  the  property  of  Elisha  Crane, 
and  was  put  into  the  collector's  duplicate  of  seated  lands.  The  as- 
sessor was  called  as  a  witness,  and  proved  that  the  lot  was  vacant 
and  unimproved  in  1815.  In  1822  the  lot  was  sold  by  the  treasurer 
for  the  tax  of  1815,  and  purchased  by  the  commissioners,  who  sold  it 
in  1828  to  the  plaintiff.  The  duplicate  of  1815  was  in  evidence, 
and  also  a  paper  without  date  in  which  the  collector  of  that  year 
made  a  statement  of  delinquents  from  whom  he  alleged  he  could  not 
collect  the  tax  charged  to  them  severally;  among  these  was  the 
name  of  Elisha  Crane ;  and  the  paper  stated  that  the  lot  was  vacant 
and  unimproved.  It  did  not  appear  that  the  commissioners  acted  on 
this  paper,  or  exonerated  the  collector  from  any  part  of  the  taxes 
charged  in  the  duplicate.  There  was  no  evidence  that  this  lot  was 
ever  inserted  in  the  list  of  unseated  lands.  The  defendants'  title  was 
regularly  deduced  from  Elisha  Crane  to  the  defendants.  The  court 
below  (Baird,  president)  was  of  opinion,  under  these  circumstances, 
that  the  plaintiff  was  not  entitled  to  recover,  and  so  instructed  the 
jury,  who  found  a  verdict  accordingly. 

Eicing,  for  plaintiff  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  laws  authorize  the  commissioners  to  sell  unseated 
lands  where  the  taxes  are  not  paid ;  but  no  other  than  unseated  lands 
can  they  sell.  The  witnesses  testified  this  lot  was  vacant  and  unim- 
proved. What  will  be  decided  to  be  unseated  lands,  may  be  the  sub- 
ject of  judicial  decision  sometime.  It  happens  that  lots  in  a  town 
are  sometimes  enclosed  by  a  fence,  though  no  house  is  on  them;  that 
outlets  near  a  town  are  enclosed,  though  no  house  is  on  them  :  these 
are  sometimes  cultivated  in  grain ;  often  used  for  pasture ;  but  no 
person  resides  on  them.  These  have  heretofore  been  taxed  as  seated, 
and  the  tax  collected  from  the  person  who  used  them  for  any  pur- 
pose ;  and  I  apprehend  they  could  in  no  sense  be  called  or  taxed  as 
unseated  land ;  nor  could  a  lot  used  as  a  lumber  yard  or  the  like, 
though  no  fence  be  round  it.  This  is  my  own  opinion  at  present ;  but 
the  facts  in  this  case  do  not  raise  the  point ;  for  it  does  not  appear 
whether  the  lot  in  question  was  enclosed  by  a  fence,  or  ever  had  been 
before  1816 ;  nor  does  it  appear  why  the  assessor  now  swears  it  was 
vacant  and  unimproved,  and  yet  in  1816  assessed  it  as  a  house  and 
lot. 

Our  acts  of  assembly  make  a  marked  difference  in  the  mode  of 
collecting  the  tax  on  seated  and  unseated  land.  The  duplicate  con- 
taining the  names  of  the  inhabitants  of  a  township,  and  the  amount 
charged  to  each,  is  given  to  a  collector  who  is  authorized,  after  a 
demand  and  neglect  to  pay  within  thirty  days,  to  collect  the  amount 
by  distress  and  sale  of  goods ;  or  for  want  of  goods  to  take  the  body 
of  the  delinquent  and  commit  him  to  prison.  Although  by  the  agree- 
ment the  landlord  is  to  pay  the  taxes,  yet  they  may  be  levied  from 
the  goods  of  the  tenant,  who  may  deduct  the  amount  from  his  rent, 
or  recover  it  by  suit  from  his  landlord.  By  the  act  of  the  llth  of 
March  1822,  the  power  of  the  collector  is  continued  for  three  years 
from  the  date  of  his  duplicate,  in  the  same  manner,  and  with  like 
effect  as  during  the  year  mentioned  in  his  warrant ;  but  no  where 
is  the  tax  on  seated  land  made  a  lien  on  the  land  itself.  Nothing 
importing  any  such  thing  has  ever  been  enacted,  or  if  it  has,  I  have 
not  found  it. 

As  to  unseated  lands,  the  case  is  widely  different :  they  are  valued 
by  the  assessor,  and  the  tax  imposed  in  the  same  manner  as  other  pro- 
perty ;  but  they  are  not  put  in  the  duplicate  given  to  the  collector. 
They  are  to  be  paid,  not  to  the  collector  of  the  township,  but  to  the 
county  treasurer ;  and  if  not  paid,  there  is  no  personal  responsibility 
of  the  owner,  but  the  lands  themselves  are  bound  for  the  tax,  and  to 
be  sold  in  the  manner  prescribed  by  law,  if  the  owner  does  not  pay 
the  tax.  While  the  same  person  continues  owner  of  land,  it  may  be 
less  material  whether  it  is  taxed  as  seated  or  unseated,  or  that  it  be 
transferred  from  one  list  to  the  other ;  but  to  a  purchaser  it  may  be 
most  material ;  if  taxed  as  unseated  lands,  he  can  discover  that  by 
application  to  the  treasurer,  and  retain  the  amount  out  of  his  purchase 
money  to  meet  the  lien ;  if  not  in  the  list  of  unseated  lands,  the 
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taxes,  though  unpaid,  are  no  lien.  To  change  property  from  the 
seated  to  the  unseated  list,  after  a  purchaser  had  paid  his  money, 
would  then  be  most  unjust  as  respects  him  ;  but  there  is  another  ob- 
jection to  this  proceeding.  There  is  no  evidence  that  ever  this  lot 
was  in  the  list  of  unseated  lands  ;  it  was  not  so  assessed  or  taxed  in 
1815,  or  any  subsequent  year.  How  then  was  it  sold  as  unseated  1 
A  paper  without  date,  not  acted  on  by  the  commissioners,  not  veri- 
fied to  be  true  by  the  oath  of  any  person,  is  found  in  the  commission- 
ers' office.  It  is  contended  this  paper  was  given  to  the  commissioners 
in  1815,  because  the  collector  is  allowed  to  apply  to  be  exonerated 
from  taxes  within  the  year,  upon  showing  that  he  cannot  collect 
them.  If  this  was  so,  and  the  commissioners  of  that  year  had 
exonerated  the  collector,  and  had  transferred  this  lot  to  the  list  of 
unseated  lands,  there  would  have  been  more  colour  of  right ;  but 
there  is  no  evidence  that  they  did  either  exonerate  him  or  transfer  it 
to  the  unseated  list ;  if  either  had  been  done,  their  books  would  have 
shown  it.  In  point  of  fact,  however,  few  collectors  settle  and  pay 
their  duplicates  within  the  year,  and  most  of  them  do  not  for  many 
years.  The  commissioners,  too,  do  often  grant  exonerations  after 
the  year  has  expired ;  and  we  have  nothing  to  show  that  this  appli- 
cation was  not  made  for  exoneration  in  1822,  and  then  the  property 
advertised  as  unseated  land.  I  say  this  is  the  fair  inference  from  the 
evidence,  but  I  do  not  put  the  cause  on  that  ground.  The  commis- 
sioners cannot  change  land  from  the  seated  to  the  unseated  list  so  as 
to  affect  an  innocent  purchaser ;  much  less  can  they  sell  as  unseated 
land  a  property  which  was  taxed  as  seated,  and  never  transferred  to 
the  list  of  unseated  lands;  never  taxed  as  unseated;  which  the  owner 
could  not  find  in  that  list  if  he  had  inquired,  and  which  was  to  be 
found  among  the  seated  lands  in  1815,  and  every  subsequent  year. 

The  power  to  sell  lands  for  taxes  unpaid  is  confined  to  unseated 
lands  ;  no  act  of  assembly  on  the  subject  mentions  any  other.  In 
Hubley  v.  Keiser,  the  assessor  seeing  that  some  work  had  been  done 
on  a  tract  of  woodland,  at  first  entered  it  as  seated  ;  but  he  went  to 
the  person  who  did  the  work  and  was  informed  the  design  of  settling 
on  it  was  abandoned.  The  assessor  informed  the  commissioners,  and 
he  and  they  charged  it  to  the  unseated  list  before  the  tax  was  appor- 
tioned, and  it  continued  in  that  list  till  it  was  sold;  but  after  it  is 
assessed  and  the  tax  apportioned  to  it,  the  assessor  and  commissioners 
of  any  succeeding  year  have  no  power  to  change  it;  much  less  has  the 
collector.  There  has  been  no  disposition  in  this  court  to  contravene 
the  letter  and  spirit  of  the  acts  for  enforcing  the  payment  of  taxes  on 
unseated  lands ;  but  we  must  confine  their  operation  to  cases  within 
them.  We  think  this  case  is  not  within  the  purview  of  any  or  all  of 
them,  and  therefore  affirm  the  judgment. 

Judgment  affirmed. 
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Badgley  against  Beale. 

Wages  cannot  be  recovered  on  a  contract  to  serve  as  a  marker  at  an  illicit 
billiard  table,  such  contract  being  unlawful  and  void. 

ERROR  to  the  common  pleas  of  Mleghany  county. 

This  was  an  appeal  from  the  judgment  of  an  alderman,  before 
whom  Hiram  Badgley,  the  plaintiff  in  error,  had  recovered  a  claim 
for  wages  as  the  keeper  of  a  billiard  table  for  George  Beale,  the  de- 
fendant in  error.  On  the  trial,  in  the  common  pleas,  it  appeared  in 
evidence  that  the  parties  had  entered  into  a  contract  in  the  month 
of  February  1830,  by  which  Badgley  was  to  enter  into  the  service 
of  Beale  in  the  capacity  above  stated,  for  the  sum  of  250  dollars  per 
annum,  payable  quarterly.  Badgley  kept  the  table  for  his  employer 
for  a  period  of  six  months  and  better.  He  received  his  pay  for  the 
first  quarter.  Beale  then  refused  to  make  further  payments,  upon 
which  the  plaintiff  left  his  service.  At  the  time  of  the  contract,  and 
during  the  service  of  the  plaintiff,  Beale  kept  a  public  house  in  Pitts- 
burgh. The  table  was  kept  in  a  building  back  of  the  premises,  and 
formerly  used  as  a  printing  office.  The  plaintiff's  business  was  to 
keep  the  games  played  at  the  table  and  attend  to  the  room.  The 
charge  made  by  the  defendant  for  each  game,  was  12|  cents,  which 
was  always  paid  by  the  player  who  lost  the  game.  Liquor  was 
sometimes  played  for  at  the  table. 

The  court  below  (Shaler,  president)  charged  the  jury,  "that  the 
promise  and  assumption  of  the  defendant  were  contrary  to  the  policy 
of  the  law  of  Pennsylvania,  and  therefore  void." 

Error  was  assigned  to  this  charge  of  the  court  below. 

Forward,  for  the  plaintiff  in  error,  stated  that  the  defence  was 
founded  upon  the  act  of  assembly  in  relation  to  innkeepers,  in  refer- 
ence to  which  it  was  contended  that  Badgley  had  been  employed  in 
an  unlawful  service,  and  could  not,  therefore,  recover.  But  Badgley 
had  no  interest  in  the  table,  nor  participation  in  its  profits  :  and  keep- 
ing the  game  was  but  a  small  part  of  his  business.  Other  services, 
which  he  rendered,  were  greater.  According  to  the  decision  of  the 
court  below,  any  servant  about  a  tippling  house  would  have  to  in- 
quire whethet  his  employer  had  a  license,  and  if  the  result  of  his  in- 
quiries should  turn  out  to  be  a  mistake  on  his  part,  still  he  could  not 
recover  his  wages.  Here  the  plaintiff  was  not,  we  contend,  an- 
swerable for  the  misdemeanour  of  the  innkeeper,  who  was  himself 
liable.  If  the  marker  of  the  table  has  no  legal  claim  for  his  wages, 
it  might,  with  as  much  propriety,  be  decided  that  the  mechanic  who 
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made  it  has  none  for  his  work.     Toler  v.  Armstrong,  4  Wash.  C.  C. 
Rep.  297 ;  Purd.  Dig.  346,  347. 

Fetterman,  for  defendant  in  error,  was  stopped  by  the  court. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  an  undoubted  rule  that  a  contract  growing 
out  of  a  transaction  whose  known  tendency  was  to  encourage  a 
breach  of  the  laws,  is  not  to  be  enforced.  For  this  reason  it  has  been 
held,  that  an  action  is  not  maintainable  for  the  price  of  drugs  purchas- 
ed by  a  brewer  avowedly  with  a  design  to  use  them  in  violation  of  the 
provisions  of  a  statute  ;  or  by  an  innkeeper  for  refreshments  furnished 
to  the  defendant's  voters  at  an  election.  So  an  action  has  been  held 
not  to  lie  on  a  contract  in  reference  to  an  illegal  voyage,  because  the 
accessary  follows  the  nature  of  its  principal;  or  for  the  use  and  occu- 
pation of  lodgings  let  with  knowledge  that  they  were  to  be  used  for 
purposes  of  prostitution.  The  only  apparent  exception  to  this,  is  the 
case  of  an  action  sustained  for  washing  the  clothes  of  a  prostitute, 
knowing  her  to  be  such,  on  the  humane  principle  that  even  a  pros- 
titute must  have  clean  linen  for  honest  purposes,  and  that  it  is  im- 
possible to  distinguish  the  articles  that  are  intended  to  be  put  to  an 
impure  use :  but  the  principle  of  the  exception  has  been  qualified 
in  respect  to  dresses  furnished,  by  requiring  it  to  appear  that  they 
were  not  delivered  with  a  view  to  the  business  of  prostitution,  or 
with  an  expectation  that  they  would  be  paid  for  out  of  the  profits  of 
it.  These  instances  obviously  point  to  the  existence  of  a  rule  which 
inhibits  the  execution  of  a  contract  whose  consideration  was  aid  or 
encouragement,  however  remote,  of  an  act  prohibited  even  by  the 
common  law;  and  where,  as  here,  the  act  is  prohibited  by  statute, 
the  rule  is  still,  if  possible,  more  extensive  in  its  consequences. 
"  Every  contract,"  said  Lord  Holt  in  Bartlett  v.  Vinor,  Carth.  252, 
"  made  for,  or  about,  any  matter  or  thing  which  is  prohibited  and 
made  unlawful  by  statute,  is  a  void  contract  though  the  statute  itself 
doth  not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on  the 
defaulter."  The  cases  of  each  class,  however,  are  clear  and  full  to 
prove  that  where  the  services  were  rendered  in  a  transaction  which 
was  itself  an  immediate  and  direct  breach  of  the  laws,  an  action  for 
compensation  cannot  be  maintained.  The  case  of  participation  in 
an  illegal  voyage  is  full  to  the  purpose.  What  is  the  office  of  a 
marker  at  an  illicit  billiard  table  1  He  is  an  assistant  at  a  prohibited 
game,  and  as  much  participant  of  its  criminality  as  the  supercargo  is 
participant  of  the  criminality  of  a  voyage  planned  expressly  for  smug- 
gling or  trading  with  an  enemy.  He  is  not,  as  alleged,  in  the  situa- 
tion of  an  actor  engaged  to  perform  at  an  unlicensed  theatre,  or  a 
servant  employed  at  an  unlicensed  tavern,  whose  duty  it  is  not  to 
inquire  into  the  conformity  of  the  manager  or  owner  to  municipal 
regulations,  and  who  is  therefore  not  presumed  to  be  informed  of  the 
want  of  it.  Every  game  played  for  the  sum  charged  for  the  table, 
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which,  to  say  nothing  of  the  liquor  occasionally  played  for,  was  in- 
variably betted  on  the  issue  of  the  games  kept  by  the  plaintiff,  was 
a  flagrant  breach  of  the  laws,  of  which  he  was  not  ignorant.  Even 
an  actor  at  an  unlicensed  theatre,  or  the  barkeeper  of  a  tippling 
house,  would  be  turned  out  of  court  if  it  appeared  to  have  been  the 
known  intention  of  the  manager  or  tavernkeeper  to  open  his  house 
in  defiance  of  the  laws.  The  contract  therefore  being  unlawful,  the 
direction  to  find  for  the  defendant  was  entirely  proper. 
Judgment  affirmed. 


Kennedy  against  Hughey. 

If  a  plaintiff  originate  a  suit  before  a  justice  of  the  peace,  who  has  no  juris- 
diction of  the  cause  of  action,  and  which  comes  into  the  court  of  common  pleas 
by  appeal,  and  is  there  referred  to  arbitrators  from  whose  award  the  defendant 
appeals,  and  the  cause  is  afterwards  dismissed  on  the  ground  of  the  want  of 
original  jurisdiction,  the  defendant  may  recover  from  the  plaintiff,  in  an  action 
against  him,  the  costs  which  he  paid  on  the  appeal  from  the  award  of  arbitra- 
tors ;  and  the  plaintiff  cannot  set  off  the  defendant's  costs  of  a  term  paid  upon 
a  continuance  at  the  instance  of  the  plaintiff. 

WRIT  of  error  to  the  court  of  common  pleas  of  Alleghany  county. 

The  following  was  the  case  stated  for  the  opinion  of  the  court  be- 
low, to  be  considered  as  a  special  verdict,  with  leave  to  either  party 
to  take  a  writ  of  error. 

An  action  on  the  case  for  consequential  damages  was  brought  by 
Hughey  against  Kennedy,  before  justice  Beltzhoover,  who  entered 
judgment  for  Hughey  for  30  dollars  and  costs  of  suit.  Kennedy 
appealed  to  the  court  of  common  pleas  of  Alleghany  county,  in  which 
the  suit  was  entered  No.  329  of  August  term  1826.  Hughey  arbi- 
trated the  cause  under  the  compulsory  arbitration  law,  and,  on  the 
7th  of  October  1826,  obtained  an  award  for  45  dollars,  with  costs  of 
suit.  On  the  18th  of  the  same  month  Kennedy  appealed  from  the 
award  and  paid  the  costs,  amounting  to  30  dollars  and  70  cents. 
Kennedy  put  in  the  plea  of  not  guilty,  and  at  January  term  1827  the 
cause  was  on  the  trial  list  and  continued  at  the  cost  of  Hughey,  who 
paid  the  defendant's  costs  at  that  term  (23  dollars  and  29  cents), 
under  an  order  of  the  court.  In  April  1827  the  cause  was  again 
on  the  trial  list,  when  the  court  ordered  it  to  be  struck  from  the  re- 
cords on  the  ground  of  the  want  of  jurisdiction  in  the  court  below. 

This  suit  is  brought  by  Kennedy  to  recover  back  the  amount  of 
the  costs  paid  by  him  when  he  appealed  from  the  award  of  the  arbi- 
trators. If  the  court  shall  be  of  opinion  in  his  favour,  they  will  direct 
judgment  for  him  for  the  amount  paid,  with  interest ;  if  they  should 
in. — n 
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think  he  should  not  recover,  then  for  the  defendant.  And  if  the 
court  think  plaintiff  should  recover,  the  court  will  say  whether  the 
costs  paid  by  Hughey,  at  January  term  1827,  should  not  be  defalked. 

Upon  the  case  thus  presented,  the  court  below  decided  that  the 
action  could  not  be  maintained  by  Kennedy  to  recover  back  the 
amount  of  the  costs  paid  by  him  when  he  appealed  from  the  award 
of  the  arbitrators,  and  judgment  was  rendered  for  the  defendant. 

The  case  was  now  argued  by 

Fetterman,  for  plaintiff  in  error,  who  contended  that  the  action  for 
money  had  and  received  was  the  proper  one  in  this  case.  Lofffs 
Rep.  207;  Bull  JV.  P.  131 ;  Cowp.  419 ;  6  Peters' 's  S.  C.  Rep.  17  ;  6 
Cowen  299 ;  1  Harris  fy  Johns.  405 ;  4  Serg.  fy  Rawle  387.  The 
collateral  action  was  brought  by  Hughey  before  a  justice  to  recover 
consequential  damages  from  Kennedy,  for  injury  done  by  the  latter 
to  a  horse.  The  court  below  dismissed  the  appeal  because  the  jus- 
tice had  no  jurisdiction.  The  appeal  from  the  award  of  the  arbitra- 
tors, and  the  payment  of  the  costs  by  Kennedy,  were  not  a  waiver  of 
his  right  to  bring  an  action  to  recover  back  those  costs,  after  the  dis- 
missal of  the  suit.  The  defendant,  when  summoned,  must  appear. 
He  has  been  sued  before  a  tribunal  not  having  jurisdiction.  The 
party  plaintiff  is  in  fault  who  resorted  to  the  wrong  tribunal.  There 
may  not  have  been  any  thing  on  the  face  of  the  transcript  from  the 
justice's  docket,  to  show  a  defect  of  jurisdiction  ;  and  how  in  that 
case  was  the  defendant  to  blame  1  He  appeared  by  compulsion.  He 
did  every  thing  by  compulsion.  And  after  the  award,  he  had  no 
alternative  but  to  appeal  or  pay  the  money,  which  was  all  owing  to 
the  wrongful  act  of  the  plaintiff.  We  applied  to  the  court  below  for 
a  judgment  for  costs,  which  they  refused,  because  they  had  no  juris- 
diction. It  has  always  been  the  understanding  of  our  bar  that  if 
the  court  have  no  jurisdiction  of  the  case,  it  has  no  control  over  the 
costs.  2  Mass.  207;  15  Mass.  221;  1  Penns.  Rep.  461. 

Burke,  with  whom  was  Forward,  for  defendant  in  error. 

The  payment  of  the  costs  by  Kennedy  was  a  voluntary  act.  He 
might  have  got  rid  of  the  whole  case  by  certiorari :  but  he  chose  to 
proceed  by  appeal.  He  did  not  ask  the  court  to  quash  the  appeal  for 
want  of  jurisdiction  in  the  justice.  He  recognizes  the  jurisdiction. 
He  pays  the  costs  voluntarily.  He  obtains  no  order  of  the  court  for 
restitution,  but  brings  this  action  against  Hughey  for  the  recovery 
of  the  costs.  Both  parties  laboured  under  the  same  mistake,  and 
supposed  that  the  suit  was  regularly  before  the  court  and  within  its 
jurisdiction.  So  that  the  money  or  costs  were  paid  and  received  in 
good  conscience.  In  such  a  case  an  action  for  money  had  and  received 
cannot  be  sustained.  3  Penns.  Rep.  112 ;  2  Johns.  Ch.  60  ;  1  Pet. 
S.  C.  Rep.  2;  1  Doll.  148;  6  Serg.  $>  Rawle  369;  10  Serg.  <$• 
Rawle  220  ;  2  Rawle  118.  Ignorance  of  the  law  will  not  enable  a 
plaintiff  to  recover  in  this  form  of  action.  He  had  every  means  of 
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knowing  the  law  at  the  time  he  paid  the  costs  :  and  there  was  no 
breach  of  confidence  or  trust  on  the  part  of  the  prothonotary,  since 
the  objection  to  the  jurisdiction  was  riot  made  until  the  trial.  The 
costs  were  due  to  the  officers,  by  whom  they  were  demanded,  and 
not  by  Hughey.  All  parties  are  charged  with  a  knowledge  of  the 
law ;  and  when  money  is  paid  by  mistake,  and  there  is  no  fraud,  no 
action  of  this  kind  can  be  maintained. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — In  Duncan  v.  Kirkpatrick,  13  Serg.  <$•  Rawle  292, 
it  was  held  that  assumpsit  would  not  lie  to  recover  back  money  col- 
lected by  execution  upon  a  judgment  of  the  court  of  common  pleas 
of  Franklin  county,  which  had  been  reversed  with  an  order  that  the 
money  should  be  restored  ;  but  it  was  thought  that  such  action  might 
have  been  maintained  had  not  an  order  of  restitution  accompanied 
the  reversal  of  the  judgment.  In  Feltham  v.  Terry,  LoffCs  Rep.  207 ; 
Bull.  JV.  P.  131,  it  was  ruled,  that  where  the  defendant  had  levied 
money  by  selling  the  plaintiff's  goods  on  a  justice's  warrant  found- 
ed on  a  conviction  which  was  afterwards  quashed,  an  action  for 
money  had  and  received  then  lay  for  the  clear  money  produced  by 
the  sale  of  the  goods.  It  is  argued,  however,  that  the  money  sought 
to  be  recovered  back  in  the  case  at  bar,  was  paid  by  the  plaintiff 
voluntarily,  and  therefore  is  distinguishable  from  the  cases  just  re- 
ferred to.  If  it  were  really  so  that  the  plaintiff  had  paid  the  money 
voluntarily  which  he  seeks  to  recover  in  this  action,  then  perhaps  the 
rule  volenti  nonfit  injuria  might  have  an  application  and  prevent  his 
recovery. 

But  it  appears  to  me  that  it  can  with  no  propriety  be  said,  that  the 
plaintiff  exercised  his  own  free  will,  when,  for  the  purpose  of  obtaining 
relief  by  way  of  appeal  from  the  illegal  proceedings  of  the  defendant 
against  him,  he  paid  the  30  dollars  70  cents,  being  the  amount  of 
the  costs  which  had  accrued  thereon  at  the  instance  of  the  defend- 
ant, and  without  payment  whereof  the  appeal  could  not  have  been 
had.  It  is  obvious  these  costs  were  paid  and  the  appeal  taken  under 
the  impression  that  it  was  necessary  in  order  to  be  relieved  from  the 
irregular  award  of  the  arbitrators  made  against  him  for  the  payment 
of  45  dollars  damages  besides  these  costs.  Hence  it  may  well  be 
considered  in  a  moral  point  of  view,  and  I  think  also  in  a  legal,  that 
the  plaintiff  was  compelled  to  pay  these  costs  to  relieve  himself.  The 
inducement  on  his  part  to  pay  them,  was  at  least  quite  as  irre- 
sistible as,  if  not  more  so  than,  it  was  in  Astley  v.  Reynold?,  2  Stran. 
915;  Bull.  JV.  P.  132,  where  the  plaintiff  having  pawned  plate  to 
the  defendant  for  20  pounds,  at  the  end  of  three  years  came  to  re- 
deem it,  and  the  defendant  insisting  to  have  10  pounds  for  interest, 
the  plaintiff  tendered  4  pounds,  being  more  than  the  legal  interest, 
which  the  defendant  refusing  and  insisting  on  the  10  pounds,  the 
plaintiff  paid  it  and  thereby  got  his  goods;  and  held  that  he  might 
maintain  his  action  for  the  surplus  beyond  legal  interest,  because  it 
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was  a  payment  by  compulsion,  nothwithstanding  he  might,  without 
paying  the  excess  beyond  legal  interest,  have  recovered  his  plate  by 
action  of  detinue,  or  the  value  of  it  in  an  action  of  trover ;  and  that 
the  rule  volenti  non  fit  injuria  was  said  "  to  hold  only  where  the  party 
had  his  freedom  of  exercising  his  will."  So  in  the  case  of  Smith  v. 
Bromley,  cor.  Lord  Mansfield  1760  ;  2  Doug.  696,  in  notes  (3d  ed.); 
Bull.  JV*.  P.  133,  where  the  plaintiff's  brother  being  a  bankrupt,  an 
agent  for  one  of  the  creditors  told  her  that  for  money  his  client  would 
sign  the  certificate.  She  gave  forty  pounds ;  the  certificate  was  sign- 
ed :  she  brought  assumpsit  and  recovered  the  money  back.  Yet  in 
this  latter  case  it  was  evident  that  the  money  was  paid  merely  under 
the  force  of  a  moral  feeling  and  intense  desire  to  relieve  a  brother, 
which  it  may  be  said  she  could  have  resisted  if  she  would  ;  but  still 
in  a  moral  point  of  view,  and  so  I  have  said  legal  also,  she  must  be 
looked  on  as  having  been  compelled  to  do  it  under  the  improper  re- 
quisition of  the  defendant,  who  took  advantage  of  her  great  anxiety 
for  the  relief  and  safety  of  her  brother. 

It  is  also  further  contended,  that  because  the  whole  proceed- 
ing against  the  plaintiff  was  void  for  want  of  jurisdiction,  he  might 
have  resisted  successfully  the  payment  of  the  money  awarded  to  be 
paid  by  him  to  the  defendant,  without  taking  an  appeal,  and  there- 
fore the  payment  of  the  30  dollars  70  cents  for  that  purpose  was  un- 
necessary, and  ought  to  be  considered  voluntary ;  being  as  it  were  a 
matter  of  choice  with  him  to  pay  or  not  as  he  pleased.  There  may 
be  something  plausible  in  this  reasoning,  but  surely  it  would  not 
have  been  considered  either  wise  or  commendable  on  the  part  of  the 
plaintiff,  after  the  award  of  the  arbitrators  had  been  made  against 
him,  to  have  ceased  all  further  effort  in  a  quiet  and  peaceable  man- 
ner to  obtain  a  judicial  decision  annulling  and  reversing  it ;  and  in- 
stead of  taking  the  course  he  did,  to  have  awaited  the  defendant's 
sending  an  officer  with  an  execution  to  levy  and  collect  the  amount 
of  the  award  out  of  his  property,  and  then  to  have  resisted  the  officer 
by  force ;  or  otherwise,  to  have  permitted  him  to  have  seized  and 
sold  his  property,  and  then  to  have  brought  his  action  against  the 
defendant  to  recover  remuneration  for  an  injury  which  would  neces- 
sarily have  exceeded  greatly  in  amount  all  that  he  claims  now.  But 
it  may  be  questionable  whether  the  plaintiff  could  have  obtained  any 
remuneration  at  all  in  this  way,  or  in  any  other  than  by  taking  an 
appeal  as  he  did,  or  by  having  sued  out  a  writ  of  error ;  for  in  Hinds 
v.  Willis,  13  Serg.  fy  Rawle  213,  this  court  ruled  that  a  judgment  ren- 
dered in  the  common  pleas  upon  an  appeal  from  a  justice  of  the 
peace  for  a  sum  exceeding  the  justice's  jurisdiction,  was  not  void, 
and  was  a  bar  to  a  recovery  in  a  subsequent  action  brought  for  the 
same  cause  until  reversed  by  writ  of  error. 

It  is  also  said  that  the  plaintiff  might  have  removed  the  judgment 
of  the  justice  against  him  into  the  common  pleas  by  writ  of  certiorari, 
instead  of  taking  it  there  by  appeal,  and  have  had  it  quashed  for 
want  of  jurisdiction  in  the  justice  to  render  such  judgment;  and  thus 
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have  put  it  out  of  the  power  of  the  defendant  to  have  proceeded,  as 
he  did,  by  referring  the  cause  to  arbitrators  under  the  compulsory 
arbitration  act :  out  of  which  latter  proceeding  the  necessity,  if  any, 
arose,  that  compelled  the  plaintiff  to  pay  the  money  which  he  now 
seeks  to  recover  back.  It  is  true  the  plaintiff  might  have  adopted 
this  course  ;  but  it  has  not  been  shown  that  he  was  bound  to  pursue 
it  alone,  and  no  other,  or  that  the  appeal  was  not  as  effectual,  and  as 
well  suited  to  obtain  relief  from  the  unauthorized  judgment  of  the 
justice,  as  the  writ  of  certiorari:  and  if  it  were,  as  1  am  inclined  to 
think  it  was,  then  what  was  there  to  restrain  the  plaintiff  from  mak- 
ing his  election  as  to  the  mode  he  should  adopt  and  pursue  in  order 
to  be  relieved  1  I  must  confess  that  I  am  unable  to  perceive  any 
good  reason  why  he  should  have  been  confined  to  a  writ  of  certiorari 
more  than  an  appeal,  since  either  would  answer  his  purpose  equally 
well,  and  could  in  no  wise  prejudice  the  rights  of  the  defendant. 
The  moneys  paid  by  the  plaintiff  upon  entering  his  appeal  from  the 
award  of  the  arbitrators  were  the  costs  of  the  defendant,  incurred  by 
him  and  at  his  instance,  which  he  was  bound  to  pay,  if  not  paid  by 
him  ;  and  which,  if  paid  by  him,  he  had  no  right  whatever  to  be 
reimbursed  them  by  the  plaintiff,  seeing  he  had  commenced  his  suit 
before  a  justice  of  the  peace  for  a  cause  of  action  not  within  his  juris- 
diction. The  proceeding  was  therefore  illegal,  and  the  authority 
under  which  the  plaintiff  was  required  to  pay  these  costs,  if  not  void, 
was  at  least  voidable,  and  having  been  avoided  by  the  order  of  the 
court  of  common  pleas  in  dismissing  the  suit  and  proceeding  thereon 
from  their  records,  it  seems  to  bring  this  case  within  the  principle 
established  in  Newdicate  v.  Davy,  1  Lord  Raym.  742 ;  Bull.  JV*.  P. 
133,  where  it  was  held  that  indebitatus  assumpsit  lay  for  Sir  Richard 
Newdicate  to  recover  back  the  arrears  of  rent  which  he  had  paid 
under  a  decree  of  the  high  commission  court  in  James  the  Second's 
time,  to  Davy,  whom  he  had  removed  from  a  donative,  because  the 
authority  under  which  he  paid  the  money  was  void :  so  in  the  pre- 
sent case  it  may  be  fairly  said  that  the  award,  which  imposed  upon 
the  plaintiff  the  necessity  of  appealing,  and  which  could  only  be  done 
by  his  first  paying  the  costs  accrued  on  the  suit,  was  without  autho- 
rity for  want  of  jurisdiction,  and  if  not  absolutely  void,  was  rendered 
so  by  the  order  of  the  court  of  common  pleas  before  the  institution  of 
this  suit. 

No  objection  of  an  equitable  nature  has  been  set  up  to  the  plain- 
tiff's recovery  in  this  action  ;  nor  can  I  perceive  that  any  exists :  for 
it  cannot  be  denied  that  the  costs  paid  by  the  plaintiff,  and  sought 
now  to  be  recovered  by  him  from  the  defendant,  were  all  occasioned 
by  the  defendant  himself,  and  such  as  he  was  bound  to  have  paid. 
Then  the  plaintiff  having  paid  them  for  him,  equity  would  rather 
seem  to  require  that  he  should  be  repaid  by  the  defendant ;  and  then 
more  especially  so,  as  it  cannot  be  pretended  that  the  plaintiff  by  the 
course  which  he  pursued  has  placed  the  defendant  in  jp'worse  situ- 
ation than  he  otherwise  would  have  been. 
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Under  every  view  that  I  have  been  able  to  take  of  this  case,  I  feel 
satisfied  that  as  the  money  paid  by  the  plaintiff  was  paid  by  him  for 
the  benefit  of  the  defendant,  and  that  having  been  compelled  to  pay 
it  in  order  to  relieve  himself  from  a  still  greater  impending  evil  which 
the  defendant  had  improperly,  and  without  any  legal  authority  raised 
qn  his  o$n  head,  he  is  therefore  entitled  to  recover  it  back.  I  also 
think  that  the  defendant  has  no  right  to  have  a  set-off  made  of  the 
23  dollars  29  cents  paid  by  him  to  the  plaintiff  under  an  order  of  the 
court  at  January  term  1827.  They  were  costs  which  he  doubtless 
had  caused  the  plaintiff  to  incur  to  his  prejudice,  and  such  as  the 
court,  under  the  circumstances  of  the  case  at  the  time,  thought  he 
ought  to  pay  to  the  plaintiff,  and  accordingly  directed  it  to  be  so. 
There  is  no  reason  to  believe  that  the  plaintiff  had  not  a  just  claim 
to  them,  and  that  he  might  not  conscientiously  receive  them.  The 
judgment  of  the  court  below  is  reversed,  and  judgment  rendered  in 
favour  of  the  plaintiff  for  the  30  dollars  70  cents,  with  interest  there- 
on from  the  18th  of  October  1826,  besides  costs  of  suit. 
Judgment  reversed,  and  judgment  for  the  plaintiff. 


Robinson  against  Stokely.       ; 

In  trespass  for  an  assault  and  battery,  evidence  of  a  consequential  injury 
in  the  plaintiff's  business  as  a  glass  blower,  if  it  has  not  been  laid  in  the  decla- 
ration, is  inadmissible. 

Proof  of  the  fact  that  that  business  is  severe  upon  the  eyes,  on  one  of  which 
the  plaintiff  received  a  blow,  is  not  evidence  of  such  consequential  injury,  but 
merely  irrelevant. 

ERROR,  to  the  common  pleas  of  Jllleghany  county. 

This  was  an  action  of  trespass  vi  et  armis  brought  by  Stokely,  who 
was  plaintiff  below,  against  the  plaintiff  in  error.  The  narr.  set  forth, 
generally,  that  the  defendant  below,  Robinson,  had  committed  an 
assault  and  battery  on  the  plaintiff.  On  the  trial  the  plaintiff  pro- 
duced several  witnesses  who  testified  to  the  fact  of  an  assault  and 
battery,  and  as  to  the  extent  of  the  injury  inflicted. 

Henry  Whitehouse  was  then  offered  by  the  plaintiff  as  a  witness, 
for  the  purpose  of  showing  special  damage  sustained  by  the  plaintiff 
in  his  business  as  a  glass  blower,  in  consequence  of  a  blow  received 
by  him  from  the  defendant  upon  the  eye,  the  witness  testifying  that 
the  business  of  glass  blowing  is  particularly  severe  upon  the  eyes. 
The  defendant's  counsel  objected  to  this  testimony.  The  objection 
was  overruled,  and  exception  taken. 

Error  was  assigned  to  the  admission  of  this  testimony. 
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Dallas  and  Fetterman,  for  plaintiff  in  error,  contended  that  evidence 
of  special  damages  was  not  admissible  without  an  averment  of  such 
damages  in  the  declaration.  1  Chitt.  PL  442 ;  Monell  v.  Golden,  13 
Johns.  403;  Deforest  v.  Leete,  16  Johns.  122 ;  2  Phill.  Ev.  145; 
Peaked  JV.  P.  46. 

Burke,  for  defendant  in  error. 

The  only  evidence  was,  that  glass  blowing  was  injurious  to  the 
eyes.  Obviously  probable  consequences  may  be  given  in  evidence, 
3  Stark.  Ev.  1450,  note  1,  although  remote  consequences  may  not. 
Avery  v.  Ray  et  al.,  1  Mass.  12  ;  Sampson  v.  Coy,  15  Ibid.  493  ; 
Free  School  v.  Bruce,  1  Hams  fy  M'H.  510. 

PER  CURIAM. — There  would  have  been  undoubted  error,  if  the 
evidence  proposed  had  been  given  ;  for  a  loss  from  a  battery  which 
is  not  a  part  of  the  original  injury,  but  arises  consequently  and  in 
part  from  circumstances  unconnected  with  the  battery,  is  waived,  if 
not  specially  laid  ;  and,  therefore,  the  plaintiff  could  not  be  permitted 
to  prove  a  consequential  injury  in  his  business  of  a  glass  blower.  But 
no  such  evidence  was  given,  the  witness  proving  no  more  than  the 
abstract  fact,  that  glass  blowing  is  particularly  severe  on  the  eyes. 
It  may  be  so  without  being  more  detrimental  to  one  who,  in  the 
course  of  his  life,  has  had  a  blow  on  his  eye,  than  to  one  who  has  not. 
The  proof,  therefore,  had  no  necessary  connection  with  the  plaintiff's 
case;  and  to  say  the  most,  it  was  irrelevant,  but  that  has  not  been 
made  a  ground  of  objection  here.  The  assignment  is  therefore  not 
sustained  in  point  of  fact. 

Judgment  affirmed. 


Irwin  against  Potter. 

When  special  matter  is  offered  by  way  of  set-off,  it  should  set  forth,  with  rea- 
sonable certainty,  the  grounds  of  the  plaintiff's  liability. 

Suit  is  brought  on  a  promissory  note,  given  to  reimburse  to  the  plaintiff  the 
defendant's  proportion  of  moneys,  which  had  been  advanced  towards  the  pay- 
ment of  the  costs  and  expenditure  incurred  in  the  purchase  of  lands  on  the  joint 
account  of  themselves  and  others.  A  division  of  the  lands  was  afterwards  made 
by  three  persons,  chosen  by  them  for  that  purpose.  Held,  that  an  offer  by  the 
defendant  to  prove,  either  as  ground  of  defence  or  as  matter  of  set-off,  that  in 
the  division  of  the  lands,  conducted  under  the  management  of  the  plaintiff,  an 
erroneous  basis  was  substituted  for  that  provided  in  the  instrument  creating  him 
a  trustee,  and  in  the  subsequent  instrument  providing  for  the  division,  without 
specifying  any  acts  of  fraud  or  circumvention  on  his  part,  is  not  admissible. 

It  is  competent,  however,  for  the  defendant  to  show  that  the  sum  advanced 
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by  the  plaintiff  for  the  defendant,  and  forming  the  consideration  of  the  note, 
was  paid  out  of  the  partnership  funds,  and  not  with  the  plaintiff's  money. 

WRIT  of  error  to  the  court  of  common  pleas  of  Jllleghany  county, 
in  a  suit  upon  a  promissory  note  brought  by  Elderkin  Potter,  the 
plaintiff  below,  against  John  H.  Irwin,  the  defendant  below,  in  which 
a  verdict  and  judgment  passed  for  the  plaintiff  below.  The  plaintiff, 
Elderkin  Potter,  and  the  defendant,  John  H.  Irwin,  together  with 
certain  other  persons,  representatives  of  Waugh  deceased,  were  cre- 
ditors of  John  Hoge,  late  of  Washington  county,  who  died  seised  of 
lands  in  Beaver  and  Mercer  counties,  Pennsylvania,  and  having  ob- 
tained judgments  against  the  administrators  of  Hoge  in  Washington, 
county,  issued  executions  and  levied  on  these  lands.  On  the  13th 
of  April  1829,  by  an  instrument  under  seal,  Potter  and  Irwin  agreed 
to  purchase  these  lands  and  hold  them  in  equal  shares,  designating 
a  person  to  fix  the  price  and  bid  in  the  lands  for  them.  They  further 
agreed  that  the  purchase  money  should  be  paid  equally  :  the  costs  of 
the  sale  to  be  advanced  by  the  parties  in  equal  portions,  and  to  be 
accounted  for  on  the  final  adjustment  of  the  matter. 

On  the  25th  of  May  1830,  Potter  and  Irwin  and  David  Hoge, 
George  Baird  and  William  Waugh,  the  other  representatives  of 
Waugh,  by  another  instrument  in  writing  under  their  hands  and 
seals,  recite  the  foregoing  instrument,  and  declare  the  true  intent 
and  meaning  thereof  to  be,  that  all  the  lands  purchased  in  Beaver 
and  Mercer  counties  shall  be  for  the  use  and  benefit  of  all  the  par- 
ties to  this  agreement,  on  terms  of  perfect  equality,  in  proportion  to 
the  amount  of  the  several  claims  of  the  parties  respectively  :  and  all 
the  necessary  expenses,  taxes,  payments  and  advances  shall  be  paid 
and  made  in  the  same  proportion  :  that  is,  as  the  aggregate  amount 
of  the  claims  of  the  parties  is  to  the  quantity  purchased,  so  is  each 
individual  claim  to  its  share  of  that  quantity  :  the  partition  or  divi- 
sion to  be  made  according  to  quantity  and  quality.  They  further 
agreed  that  Potter  should  receive  the  title  for  the  lands  in  trust  for 
the  parlies  with  power  to  sell. 

By  another  agreement  dated  the  llth  of  October  1820,  the  same 
parties  agreed  that  certain  persons  named  therein  should  divide  the 
tract  of  land  called  Beaver  bottom  in  Beaver  county,  belonging  to 
them  in  consequence  of  their  purchase  at  sheriff's  sale,  containing 
one  thousand  acres,  according  to  the  principles  of  the  foregoing 
agreement :  if  any  difficulty  arose  among  said  persons,  it  should  be 
decided  by  J.  Allison,  Esq. :  that  on  the  report  of  these  persons,  de- 
signating the  quantity  of  acres  by  metes  and  bounds  to  which  each 
of  the  parties  was  entitled,  Potter,  in  whom  the  legal  title  then  was 
in  trust  for  the  parties,  should  convey  and  release  to  each  their  re- 
spective shares.  It  was  likewise  agreed,  that  the  above  named  per- 
sons should  be  governed  in  the  same  manner  as  if  appointed  by  the 
court  of  common  pleas  in  pursuance  of  a  writ  of  partition  to  divide 
the  estate. 
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On  the  10th  of  November  1830,  the  defendant  gave  to  the  plain- 
tiff his  promissory  note,  under  seal,  promising,  one  day  after  date,  to 
pay  to  him  or  his  order  616  dollars,  for  cash  lent,  with  interest  until 
paid.  The  plaintiff,  by  a  contemporaneous  instrument,  certified  that 
the  defendant  had  that  day  given  him  his  note  for  moneys  advanced 
on  account  of  lands  purchased  in  Pennsylvania,  amount  616  dollars, 
predicated  upon  a  statement  furnished  by  John  Marshall,  Esq. ;  and 
it  was  understood  that  if  there  were  any  errors  in  that  statement 
which  would  affect  the  amount  of  said  note,  the  same  were  to  be 
corrected.  Annexed  to  this  was  the  following  statement  of  items 
signed  by  the  plaintiff: 

1830,  October  6th,  costs  paid  J.  Marshall  for  Dr  Irwin,        $470  22 
"       "    David  Minis,  63  30 

His  share  of  taxes  paid  in  Mercer  county,  May  25th,  1830, 
being  in  all  383  dollars  and  711  cents,  and  money  paid 
sheriff  of  Beaver  county  office  fees,  &c.  Also  fees  to  J. 
Marshall,  in  all  563  dollars  and  50  cents.  His  share,  263  33 

Paid  Mrs  Irwin's  expenses  to  Bedford,  21  00 


817  85 
Deduct  costs  paid  heretofore,  201  85 


$616  00 

The  defendant,  under  his  plea  of  payment,  after  offering  to  give  in 
evidence  the  foregoing  documents,  offered  to  follow  up  that  evidence 
by  proof,  that  in  the  actual  division  of  the  Beaver  tract,  conducted 
under  the  management  of  Potter,  an  erroneous  basis  was  substituted 
for  that  provided  in  the  instrument  creating  him  a  trustee,  and  in 
the  subsequent  instrument  for  the  division  of  that  particular  tract. 
By  the  terms  of  the  last  agreement,  the  division  was  to  be  final  and 
conclusive  as  to  the  land.  The  defendant  asked  permission  to  esta- 
blish the  amount  of  loss  actually  resulting  to  him  from  the  breach 
of  faith,  on  the  part  of  the  trustee,  by  showing  the  quantity  of  land 
assigned  to  him,  compared  with  that  which  he  ought  rightfully  to 
have  obtained  :  and  by  proof  of  its  value  in  money,  he  is  prepared  to 
establish  some  of  the  erroneous  principles  which  were  made  to  enter 
into  said  distribution,  and  by  which  a  result  was  obtained  contrary 
to  justice  and  good  faith.  This  evidence  was  offered,  either  as  mat- 
ter of  defence  to  the  note,  or  as  matter  of  set-off,  authorizing  the  jury 
to  find  a  balance  in  the  defendant's  favour.  This  evidence  was  ob- 
jected to  by  the  plaintiff,  and  overruled  by  the  court,  who  filed  a  bill 
of  exceptions. 

The  defendant  further  offered  in  evidence  a  statement  in  the  hand- 
writing of  the  plaintiff  to  show  that  certain  claims  alleged  to  have 
been  paid  by  the  plaintiff  out  of  his  own  funds,  on  account  of  the 
lands  held  in  partnership  (constituting  one  of  the  claims  for  which 
the  note  was  given),  were  in  truth  discharged  out  of  certain  part- 
in. — KK 
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nership  moneys,  for  which  the  plaintiff  never  debited  himself,  and 
consequently  he  could  not  demand  a  contribution  from  defendant. 
This  evidence  being  objected  to  by  the  plaintiff,  was  also  rejected  by 
the  court,  and  another  exception  taken. 

Watts,  for  plaintiff  in  error. 

By  the  certificate  accompanying  the  note,  which  was  the  basis  of 
the  plaintiffs  action,  the  defendant  below  reserved  the  right  of  con- 
troverting the  correctness  of  the  statement  of  account  upon  which 
the  note  was  predicated,  a  privilege  that  the  law  would  have  secured 
to  him  without  a  special  agreement.  It  seems  manifest  then,  that 
the  court  below  erred  in  rejecting  the  proffered  evidence,  being,  as  it 
were,  of  the  very  essence  of  the  contract;  and  showing,  under  the 
equitable  maxim,  ex  azquo  et  fcono,  that  the  plaintiff  ought  not  to  re- 
cover. 

The  facts  proposed  to  be  proved  in  the  second  bill  of  exceptions 
were  still  more  strangely  excluded  from  the  consideration  of  the  jury. 
Shaww.  Badger,  12  Serg.  fy  Rawle  275;  Light  et  al.  v.  Stoever's 
Executors,  Ibid.  432  ;  Metzgar  v.  Metzgar,  1  Rawle  230;  Carpenter 
v.  Groff,  5  Serg.  #  Rawle  162. 

Metcalf,  for  defendant  in  error,  contended,  that  the  proposition  set 
forth  in  the  second  bill  of  exceptions  was  unintelligible,  and  did  not 
specify  where  the  alleged  mistake  existed.  The  consideration  of  the 
note  was  funds  advanced  by  Potter  for  Irwin  in  the  purchase  of  the 
lands  in  Beaver  and  Mercer  counties,  agreeably  to  the  stipulations  be- 
tween the  heirs.  Afterwards  there  was  a  final  and  binding  division  of 
the  lands  among  the  heirs,  in  which  division  all  previous  transactions 
between  them  were  irfcluded.  After  this  binding  and  solemn  settle- 
ment, it  is  too  late  to  pass  again  in  review  the  transactions  which  it 
embraced,  and  to  inquire  whether  it  involved  mistakes  in  the  calcu- 
lation, or  errors  in  the  agency  of  the  plaintiff  below. 

Siddle,  in  reply. 

Did  the  facts  recited  in  the  first  bill  of  exceptions  taken  together, 
if  established,  make  out  a  claim  to  equitable  relief]  It  is  to  be  as- 
sumed here,  that  whatever  is  stated  in  the  offer  could  have  been 
proved,  and  this  court  cannot  listen  to  suggestions  as  to  the  mode  in 
which  it  might  have  been  repelled  or  explained.  The  object  was  to 
show  that  the  agency,  out  of  which  the  claim  arose,  had  been  per- 
verted into  an  engine  of  injustice.  The  circumstance  of  a  note  hav- 
ing been  given  cannot  restrain  the  defence.  Even  an  express  stipu- 
lation, not  to  make  a  set-off,  will  be  disregarded.  2  Esp.  Rep.  626;  13 
Ves.  Jun.  179.  The  cases  cited  fully  establish  that,  in  Pennsylvania, 
where  the  matter  offered  involves,  not  feeling,  but  figures,  and  data 
are  presented  from  which  the  jury  can  reach  a  conclusion  by  arith- 
metical computation,  the  evidence  must  be  received  whether  as  set- 
off  or  ground  for  equitable  relief.  The  case  in  8  Serg.  <$>  Rawle  88, 
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is  of  malfeasance  successfully  urged  against  a  claim  for  services  as 
housekeeper.  If  the  captain  and  part  owner  of  a  ship  should  make 
away  with  the  property,  and  then  sue  his  associates  for  wages  paid 
and  expenses  incurred,  could  they  not  go  into  the  history  of  his  mis- 
conduct, or  may  he  impudently  repel  investigation  and  turn  them  round 
to  a  libel  against  the  vessel  1  It  is  said  that  the  partition,  if  unfairly 
made,  is  not  binding  ;  but  surely  it  is  not  for  the  plaintiff  to  dictate 
the  mode  in  which  redress  may  be  sought  against  his  misconduct. 
By  agreement,  the  partition  was  to  be  final  and  conclusive.  The 
defendant,  therefore,  may  not  choose,  or  may  not  be  able,  to  disturb 
purchasers  who  have  relied  on  this  stipulation,  but  has  a  right  to 
such  redress  against  the  agent  as  he  would  against  an  attorney  who 
had  abused  a  discretionary  power,  and  irrevocably  committed  his 
client. 

The  second  point  is  too  plain  for  argument,  as  the  court  has  inti- 
mated. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — 1st.  When  special  matter  is  offered  by  the  defend- 
ant by  way  of  set-off,  or  in  diminution  of  the  plaintiff's  demand,  it 
should  set  forth  with  reasonable  certainty  the  grounds  of  the  plain- 
tiff's liability.  It  has  been  held  that  the  notice  of  set-offneed  not  be  so 
certain,  and  by  no  means  so  formal  as  a  declaration,  but  it  must  describe 
the  demand  with  reasonable  certainty,  so  as  not  to  take  the  plaintiff  by 
surprise.  Gogel  v.  Jacoby,  5  Serg.  fy  Rawle  120;  Lewis  v.  Culbert- 
son,  1 1  Serg.  fy  Rawle  50.  It  would  be  dangerous  to  allow  a  devia- 
tion from  this  rule  and  to  permit  a  defendant,  upon  the  statement  of 
remote  and  conjectural  possibilities,  to  enter  into  the  pursuit  of  a  de- 
fence, rather  than  the  proof  of  one.  In  the  present  case  the  demand 
arises  on  a  note  given  to  reimburse  to  the  plaintiff  the  defendant's  pro- 
portion of  moneys,  which  had  been  advanced  by  the  plaintiff  towards 
payment  of  liens,  taxes,  costs  and  charges  incurred  in  the  purchase 
of  lands  on  joint  account  under  the  agreements  of  May  and  October 
1830  :  accompanying  which  is  a  stipulation  by  the  plaintiff  that  the 
defendant  might  correct  any  errors  in  the  statement  of  Mr  Marshall, 
by  which  the  sum  of  470  dollars  in  the  account  was  adjusted,  a  right 
which  the  defendant  would  have  possessed  by  law,  as  to  this  and  all 
other  items,  without  an  express  reservation.  To  repel  the  claim  on 
the  note,  the  defendant  offered,  at  the  trial,  to  give  in  evidence, 
"  that  in  the  actual  division  of  the  Beaver  tract,  conducted  under 
the  management  of  Potter,  an  erroneous  basis  was  substituted  for 
that  provided  in  the  instrument  creating  him  a  trustee,  and  in  the 
subsequent  instrument  for  the  division  of  that  tract."  But  by  whom 
was  that  erroneous  basis  adopted  f\  The  division  was  made  bjr  third 
persons  chosen  for  that  purpose  by  the  parties  :  not  by  the  plaintiff; 
nor  had  he  any  control  whatever  over  it :  so  that  if  they  erred  by 
making  a  wrong  division,  it  was  their  act,  and  not  his.  It  is  said 
the  division  was  to  be  final  and  conclusive,  and  this  is  the  only  re- 
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rnedy.  If  procured  by  fraud,  the  partition  would  not  be  final.  If 
even  unfair  and  unequal,  relief  might  perhaps  have  been  had,  since 
it  was  expressly  stipulated,  that  the  persons  making  it  should  be 
governed  in  the  same  manner  as  if  appointed  by  the  court  of  com- 
mon pleas  in  pursuance  of  a  writ  of  partition  to  divide  the  estate. 
But  be  this  as  it  may,  it  is  difficult  to  understand  in  what  way  the 
plaintiff  is  implicated  in  the  alleged  mistake  of  the  persons  making 
the  partition.  No  act  of  his  is  stated  ;  no  fraud,  practice,  or  circum- 
vention of  his  detailed ;  nor  indeed  of  any  one  ;  but  the  whole  of  the 
charge  is,  simply,  that  under  the  plaintiff's  management  there  was 
an  erroneous  division  by  which  the  defendant  was  injured,  and 
therefore  the  defendant  should  correct  it  by  compelling  the  plaintiff 
to  pay  him  the  difference  in  the  value  of  the  land  he  got,  from  what 
he  ought  to  have  got. 

Whether  if  the  plaintiff  had  done  any  wrongful  act  at  the  time  of 
the  partition,  subjecting  him  to  the  defendant'*'  claim  for  damages 
on  account  of  such  tort,  it  would  be  evidence  in  this  suit,  which  is 
brought  to  recover  moneys  previously  advanced  on  the  defendant's 
account  in  the  joint  purchase  of  land,  is  a  question  on  which  it  is 
not  necessary  to  express  an  opinion,  as  no  act  of  the  defendant  for 
which  he  is  liable  is  pointed  out;  and  the  evidence  was,  therefore, 
properly  overruled. 

2d.  But  the  second  offer  of  the  defendant  ought  to  have  been 
received.  Most  of  the  sum  for  which  the  note  was  given  being 
made  up  of  the  defendant's  proportion  of  moneys  advanced  by  the 
plaintiff  on  account  of  lands  purchased  in  partnership,  the  defendant 
offered  to  show  that  these  moneys  were  in  fact  paid  out  of  the  part- 
nership funds,  and  not  with  the  plaintiffs  money.  If  so,  it  is  clear 
the  plaintiff  ought  not  to  call  on  the  defendant  to  repay  him.  How 
the  fact  is,  it  is  for  the  jury  to  decide.  No  opinion  is  meant  to  be 
expressed  concerning  it.  Indeed  the  evidence  is  not  before  us ;  but 
if  the  defendant  could  establish  his  averment,  he  ought  to  have  been 
admitted  to  do  so. 

Judgment  reversed,  and  n  venire  facias  de  novo  awarded. 
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Willet  against  Willet. 

Assumpsit  will  not  lie  to  recover  the  value  of  specific  articles  in  the  posses- 
sion of  one,  which  are  claimed  by  another.  Trover  is  the  proper  remedy. 

ERROR  to  the  common  pleas  of  JLlleghany  county. 

This  was  an  action  of  assumpsit  by  John  Willet  against  William 
Willet  to  recover  the  price  of  a  gun  and  a  horse.  The  testimony 
exhibited  the  facts,  that  the  gun  and  the  horse  were  in  the  possession 
of  the  defendant,  and  were  claimed  by  the  plaintiff.  The  court  in- 
structed the  jury  that  if  they  believed  the  property  belonged  to  the 
plaintiff,  they  might  presume,  without  proof  of  a  demand,  a  sale  by 
the  plaintiff  to  the  defendant,  so  as  to  enable  him  to  recover  the  value 
of  the  property  in  this  action. 

Burke  and  Metcalf,  for  plaintiff  in  error. 
Fetterman,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  the  ordinary  case  of  an  action  for  the  illegal 
detention  of  a  personal  chattel,  for  which  trover  is  the  proper  remedy. 
But  to  support  assumpsit,  the  form  of  action  which  the  plaintiff  thought 
proper  to  adopt  to  try  the  right  of  property,  the  court  instructed  the 
jury  that  they  might  presume  a  sale  by  the  plaintiff  to  the  defendant. 
I  cannot  perceive,  nor  has  the  counsel  attempted  to  point  out,  the 
slightest  testimony  by  which  the  jury  would  be  warranted  in  making 
any  such  presumption.  On  the  argument  this  ground  was  aban- 
doned, and  the  plaintiff  contends  that  he  may  waive  the  tort,  and 
recover  the  value  of  the  goods ;  but  this  can  only  be  done  when  the 
tortfeasor  has  sold  the  article  and  received  the  money.  In  such  a 
case  an  action  for  money  had  and  received  may  be  sustained. 

Judgment  reversed. 
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Parchment  against  Aiken. 

If  a  judgment  be  rendered  against  a  constable  for  neglect  of  duty  by  a  justice 
of  the  peace,  a  transcript  thereof  may  be  filed  in  the  court  of  common  pleas, 
and  &  fieri  facias  be  issued  thereon,  without  an  execution  having  previously  is- 
sued from  the  justice. 

ERROR  to  the  common  pleas  ofJllleghany  county. 

George  Aiken  and  James  Chedwick,  executors  of  David  Aiken 
deceased,  who  were  the  plaintiffs  in  this  suit,  obtained  a  judgment 
before  a  justice  against  James  Ross  and  George  M'Combs,  upon 
which  an  execution  issued  to  John  Parchment,  the  defendant,  who 
was  a  constable,  and  which  he  did  not  return  within  twenty  days. 
A  scire  facias  was  issued  against  him  by  the  plaintiffs,  and  the  justice 
on  his  docket  set  out  the  plaintiff's  claim  to  be  "  demand  on  execu- 
tion retained,"  upon  which  a  judgment  by  default  was  rendered. 
The  plaintiff  filed  a  transcript  of  the  same  in  the  common  pleas,  and 
issued  a  fieri  facias,  when  this  writ  of  error  was  sued  out ;  and  the 
errors  assigned  were,  that  the  transcript  showed  that  the  justice  had 
no  jurisdiction  of  the  cause  of  action ;  and  that  an  execution  had 
issued  out  of  court,  previously  to  an  execution  from  the  justice,  and 
a  return  of  "  no  goods." 

Kingston,  for  plaintiff  in  error. 
Forward,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — There  is  nothing  in  the  two  first  errors  assigned.  It 
will  require  some  stretch  of  ingenuity  in  a  man  acquainted  with  our 
laws  and  practice  to  suggest  any  difficulty  as  to  the  real  cause  of 
action,  or  the  jurisdiction  of  the  justice.  By  our  law,  a  constable  is 
bound  to  pay  the  amount  of  an  execution  put  into  his  hands,  or  to 
return  some  sufficient  reason  why  he  has  not  done  so.  At  the  expi- 
ration of  the  twenty  days  the  plaintiff  in  the  execution,  not  receiving 
his  money,  is  not  bound  to  ascertain  more  than  that  the  constable 
has  made  no  return,  and  on  his  application  the  justice  issued  process 
to  bring  the  defaulting  constable  before  him,  and  enters  on  his  docket 
that  the  demand  is  for  retaining  an  execution,  stating  the  day  on 
which  it  was  returnable,  and  who  was  plaintiff,  and  who  defendant. 
In  fact  it  would  not  be  easy  to  state  what  further  ought  to  appear  on 
his  docket,  either  to  show  the  nature  of  the  demand,  or  that  it  was 
within  the  justice's  jurisdiction. 

The  matter  assigned  as  the  third  error  will  be  understood  by  re- 
ferring to  the  acts  of  assembly,  and  the  objects  of  the  different  acts. 
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The  act  of  the  20th  of  March  1810  provides  in  section  tenth,  that  a 
transcript  of  a  judgment  obtained  before  a  justice,  may  be  filed  with 
the  prothonotary,  who  shall  enter  the  same  on  his  docket,  and  it 
shall  bind  the  real  estate  of  the  defendant  from  the  time  of  such  en- 
try ;  "  but  no  fieri  facias  shall  be  issued  by  any  prothonotary  until 
a  certificate  shall  be  produced  to  him  from  the  justice  before  whom 
the  original  judgment  was  entered,  stating  that  an  execution  had 
issued  to  the  proper  constable,  as  directed  by  this  act,  and  a  return 
thereon,  that  no  goods  could  be  found  sufficient  to  satisfy  said  de- 
mand," &c.  The  object  of  this  provision  is  not  doubtful.  If  the 
defendant  had  personal  property  to  satisfy  the  debt,  the  constable 
must  levy  it  and  collect  the  debt,  and  the  defendant  is  not  to  be  sub- 
jected to  the  increased  costs  of  a  levy  and  sale  of  personal  property 
by  the  sheriff.  If  the  defendant  has  no  personal  property,  the  con- 
stable cannot  levy  on  land,  and  a.  fieri  facias  goes  from  the  prothono- 
tary to  the  sheriff  to  levy  the  debt  from  defendant's  lands.  The 
writ  of  fieri  facias  is  the  only  writ  which  can  issue  on  a  transcript 
filed  under  this  act ;  if  &  fieri  facias  issues  before  a  certificate  is  filed 
from  the  justice,  that  he  has  issued  an  execution  and  the  constable 
has  returned  "no  goods,"  it  is  voidable,  and  the  common  pleas  will 
set  it  aside  on  motion,  at  the  costs  of  the  plaintiff;  if  they  do  not, 
and  a  writ  of  error  is  brought,  this  court  would  reverse  as  to  the  exe- 
cution. The  present  proceeding  was  not  under  the  above  act,  but 
under  section  second  of  the  act  of  the  29th  of  March  1824,  which 
provides  that  where  an  alderman  or  justice  of  the  peace  has  given 
judgment  against  a  constable  for  neglect  of  duty,  in  addition  to  the 
remedies  provided  by  existing  laws,  it  shall  be  lawful  for  the  plaintiff 
to  take  a  transcript  of  such  judgment,  and  file  the  same  in  the  office 
of  the  prothonotary,  &c.  and  it  shall  be  the  duty  of  the  prothonotary, 
at  the  request  of  the  plaintiff,  to  issue  a  fieri  facias  or  capias  ad  satis- 
faciendum  against  such  constable,  to  be  proceeded  in  as  in  other 
cases ;  or  the  court  may  grant  an  attachment  against  such  constable. 

The  law  makes  a  marked  difference  between  the  case  of  a  de- 
faulting constable  and  a  common  defendant.  The  words,  as  in  other 
cases,  cannot  be  construed  as  in  other  cases  on  transcript ;  for  that 
would  render  this  law  totally  inoperative  :  it  must  mean,  as  in  other 
cases  of  judgment  in  that  court. 

Judgment  affirmed. 
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Comegys  against  Carley. 

A  question  of  boundary  is  properly  left  to  the  jury,  on  the  principle  that  the 
lines  on  the  ground  constitute  the  true  survey. 

Different  rights  united  in  the  same  person  are  to  be  treated  as  if  they  existed 
in  different  persons :  hence  one  who  is  the  owner  of  a  tract  of  land,  and  the  agent 
of  the  owner  of  an  adjoining  tract,  cannot  avail  himself  of  the  statute  of  limitation 
to  support  his  title  to  a  part  of  the  land  of  his  principal,  of  which  he  had  taken 
possession  upon  a  misapprehension  of  the  true  boundary  ;  nor  can  any  one 
claiming  under  such  agent  avail  himself  of  his  possession. 

ERROR  to  Jllleghany  county. 

This  was  an  action  of  ejectment  by  Cornelius  Comegys  against 
Louisa  Carley  and  Job  Carley,  for  eighty-five  acres  of  land.  The 
plaintiff  and  defendants  were  owners  of  adjoining  surveys,  the  respec- 
tive titles  to  which  were  indisputable  ;  the  difficulties  arose  out  of  a 
question  of  boundary.  Much  testimony  was  given  on  the  subject  of 
where  the  line  was  marked  upon  the  ground ;  on  which  subject  the 
court  instructed  the  jury  thus.  "  It  is  well  settled  that  the  lines  and 
corners  found  on  the  ground  are  the  true  survey,  and  control  the 
draft  of  the  survey  and  the  courses  and  distances  in  the  patent.  Is 
the  line  described  by  the  witnesses  the  line  running  on  the  ground 
dividing  lots  No.  37  and  41  at  the  time  of  making  the  survey  1  If 
it  is,  the  plaintiff  cannot  recover.  If  it  is  not,  then  the  courses  and 
distances  in  the  patent  will  govern,  and  the  plaintiff  would  be  enti- 
tled to  recover,  unless  prevented  by  the  statute  of  limitations."  As 
to  the  statute  of  limitations,  the  facts  appeared  to  be,  that  the  defen- 
dant claimed  under  Dr  Basse  Muller,  who,  at  the  time  he  was  the 
owner  of  the  land,  had  cleared  and  occupied  a  part  of  the  land  in  dis- 
pute, and  that  possession  had  been  continued  for  more  than  twenty- 
one  years ;  but  it  also  appeared  that  at  the  time  he  took  the  posses- 
sion and  held  it,  he  was  the  agent  of  the  plaintiff  and  had  charge  of 
the  adjoining  survey  ;  and  that  his  possession  of  the  land  in  dispute 
arose  out  of  a  misapprehension  of  the  true  boundary  of  his  own  land. 
The  court  below  was  of  opinion  that  under  these  circumstances  the 
defendants  could  not  avail  themselves  of  the  statute  of  limitations. 

Forward,  for  plaintiff  in  error. 
Fetterman,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — As  the  lines  on  the  ground  constitute  the  survey, 
the  question  of  boundary  was  properly  left  to  the  jury  on  that  princi- 
ple ;  but  the  question  of  adverse  possession  was  in  part  for  the  court. 
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Doctor  Basse  Muller  being  at  the  same  time  an  agent  of  the  plaintiff 
and  the  proprietor  of  the  adjoining  lot,  and  believing  the  land  now 
in  dispute  to  be  within  his  boundary,  let  it  to  a  tenant  who  cleared 
and  cultivated  a  part  of  it.     It  is  plain,  and  the  fact  does  not  seem 
to  have  been  contested,  that  he  did  not  mean  to  hold  adversely  to  the 
plaintiff's  title;  but  if  that  were  otherwise,  it  would  not  strengthen 
the  defendant's  case.     He  represented  that  title  as  well  as  his  own  ; 
and  applying  the  maxim  that  different  rights  united  in  the  same  per- 
son are  to  be  treated  as  if  they  existed  in  different  persons,  it  follows 
that  the  actual  possession  was  taken  in  mutual  misapprehension  and 
ignorance  of  the  actual  boundary.     If  it  were  adverse,  therefore,  that 
was  a  consequence  not  intended.     It  was  said  by  the  chief  justice, 
in  Wallace  v.  Duffield,  2  Serg.  fy  Rawle  527,  that  possession  may 
be  shown  not  to  have  been  adverse,  by  facts  and  circumstances  ;  and 
such,  I  should  think,  are  those  which  indicate  a  saving  of  the  contin- 
gent rights  of  another  instead  of  a  disregard  of  claims  that  might  be 
made  thereafter.     In  accordance  with  this  distinction,  it  was  held  in 
Gray  v.  M'Creary,  4  Yeates  496,  that  in  questions  of  boundary,  evi- 
dence of  possession  does  not  apply  with  the  same  force  that  it  does 
where  the  entire  tract  of  the  claimant  was  held ;  and  it  seems  to 
have  been  considered  as  decisive,  that  the  party  whose  legal  posses- 
sion had  been  displaced,  was  not  apprised  of  the  fact.     That  case  is 
not  to  be  distinguished  from  the  present,  except  that  in  its  circum- 
stances it  is  not  so  strong :  but  its  force  and  bearing  are  greatly  aug- 
mented by  the  definition  of  adverse  possession,  given  in  Hawk  v. 
Senseman,  6  Serg.  fy  Rawle  23,  in  which  it  was  required  to  be  "ac- 
tual, continued,  visible,  notorious,  distinct  and  hostile."     Its  very 
nat  ure  challenges  the  right  of  every  opposing  claimant,  and  invites  him 
into  the  arena  of  litigation,  where  his  title  is  to  be  postponed  but  forhav- 
ing  postponed  the  day  of  trial  beyond  the  period  prescribed  by  the  sta- 
tute; and  it  necessarily  exhibits  something  to  quicken  him  and  put  him 
on  his  guard.    I  do  not  say  that  there  may  not  be  an  adverse  possession 
in  the  case  of  an  unsettled  boundary;  on  the  contrary,  I  admit  that 
a  party  may  make  out  an  incontestable  title  under  the  statute  where 
the  boundary  was  in  dispute  ;  but  it  is  not  easy  to  understand  why 
a  title  should  be  postponed  for  the  supposed  laches  of  the  proprietor, 
and  in  favour  of  one  who  did  not  profess  to  hold  against  it,  when 
the  intrusion  was  an  accident  equally  unsuspected  by  both.     The 
ignorance  of  the  party  to  be  affected  was  held  to  be  decisive  in  Gray 
v.  M'Creary,  in  accordance  with  the  construction  made  of  another 
branch  of  the  statute  which  is  held  to  run  against  an  action  founded 
on  a  secret  fraud  but  from  the  time  of  its  discovery.     The  analogy 
is  still  more  apposite  to  the  present  case  ;  for  it  would  have  been  a 
positive  and  a  secret  fraud  in  Doctor  Muller  had  he  taken  possession 
adversely  to  the  title  of  one  who  had  committed  his  interest  to  his 
management,  and  it  is  unconscionable  in  those  who  derive  title  from 
him  to  attempt  an  advantage  from  it.     Under  these  circumstances, 
the  jury  were  properly  instructed  that  the  statute  would  not  begin 
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to  run  before  the  plaintiff  had  notice  that  the  possession  was  held 
adversely  to  him,  or  at  least  before  Doctor  Muller  had  ceased  to  be 
his  agent. 
Judgment  affirmed. 


The  Commonwealth  against  Murdoch. 

Under  the  act  of  the  10th  of  March  1810,  entitled  "  an  act  taxing  certain 
offices,"  the  commonwealth  cannot  recover  against  a  prothonotary  for  a  fraction 
of  a  year,  where  the  amount  of  the  fees  received  by  him  during  that  time  does 
not  exceed  1500  dollars. 

WRIT  of  error  to  the  court  of  common  pleas  of  Washington  county. 

Anterior  to  the  1st  of  October  1818,  Alexander  Murdoch,  the  de- 
fendant in  error,  and  defendant  below,  had  been  the  prothonotary  of 
the  court  of  common  pleas  of  Washington  county,  for  the  space  of 
about  nine  years ;  and  had,  during  that  period,  accounted  and  paid 
over  annually  to  the  auditor-general,  fifty  per  cent  upon  the  amount 
of  fees  received  by  him  in  his  office  above  the  sum  of  1500  dollars 
in  each  year,  agreeably  to  the  provisions  of  the  act  of  the  10(h  of 
March  1810,  Purd.  Dig.  665,  entitled  "an  act  taxing  certain  offices." 
After  the  1st  of  October  1818  he  continued  in  the  office  till  the  18th 
of  May  following,  when  he  was  removed  by  the  governor,  who  ap- 
pointed another  in  his  place.  During  this  fraction  of  a  year,  from 
the  1st  of  October  1818  to  the  18th  of  May  1819,  including  both 
dates,  he  received  fees,  amounting  in  the  whole,  to  the  sum  of  1355 
dollars  and  46  cents. 

The  Commonwealth  claimed  to  charge  the  defendant  with  the 
one-half  of  the  amount  that  this  sum  exceeded  the  rate  of  1500  dol- 
lars per  annum,  for  that  portion  of  the  year  which  he  had  been  per- 
mitted to  remain  in  office  after  the  last  day  of  September  1818  ;  and 
accordingly  brought  this  action  of  debt  upon  the  defendant's  official 
bond  to  recover  it. 

On  the  trial  of  the  cause  in  the  court  below,  the  following  point 
was  submitted  to  the  court  by  the  counsel  of  the  Commonwealth. 

Under  the  first  section  of  the  act  of  the  10th  of  March  1810,  is 
Alexander  Murdoch,  late  prothonotary,  &c.  liable  and  bound  to  pay 
to  the  Commonwealth  a  proportional  part  of  the  fees  of  office  for  a 
period  less  than  one  year  1 

On  this  point  the  court  below  charged  against  the  plaintiff,  which 
was  the  subject  of  the  assignment  of  error. 

Waugh,  for  plaintiff  in  error. 
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It  could  be  shown  that  the  office,  held  by  the  defendant,  yielded 
more  than  2000  dollars  during  the  fiscal  year,  in  which  he  was  re- 
moved. If  the  commonwealth  is  to  be  deprived  of  the  fifty  per  cent 
tax  upon  the  surplus  that  would  remain  in  this  case  above  the  sum 
of  1500  dollars,  the  obvious  intention  of  the  legislature  in  passing 
the  act  of  the  10th  of  March  1810  is  wholly  defeated.  The  very 
title  of  the  act,  "  an  act  taxing  certain  offices,"  affords  a  clear  index 
to  their  intention,  which  was  to  impose  a  tax  upon  the  office  and  not 
upon  the  officer.  And  it  not  being  a  personal  tax,  nor  a  tax  upon 
the  real  property  of  individuals,  the  act  should  be  liberally  construed ; 
and  so  it  has  uniformly  been  in  the  office  of  the  auditor-general. 
Upon  the  principle  for  which  we  contend  in  this  case,  the  accounts 
of  the  officer,  we  apprehend,  can  be  settled  with  as  much  precision 
as  if  he  remained  in  office  the  whole  year.  The  amount  received 
could  be  ascertained  from  the  account  of  the  income  of  the  office, 
which  the  prothonotary  is  bound  by  law  to  keep.  With  regard  to 
the  cases  of  Heister  v.  Commonwealth,  1 7  Serg.  <$•  Rawle  255,  and 
Commonwealth  v.  West,  1  Rawle  29,  they  have  reference  to  a  dis- 
tinct provision  of  the  legislature. 

JW'Kerinon,  for  defendant  in  error. 

The  plaintiff  claims  under  the  statute  directing  a  tax  to  be  paid 
by  certain  officers  on  the  fees  received  by  them,  and  alleges  that  the 
defendants  are  liable  to  the  state  for  the  proportion  of  the  tax  on  1300 
dollars  received  by  A.  Murdoch,  during  the  fraction  of  the  year  im- 
mediately preceding  his  removal  from  the  prothonotary's  office.    We 
say  that  the  prothonotary  is  bound  to  pay  no  tax,  inasmuch  as  he 
did  not  receive  1500  dollars  during  that  fraction  of  the  year.     In 
giving  a  construction  to  a  statute,  the  primary  object  with  the  court 
is  to  ascertain  the  intention  of  the  legislature.     Where  words  are 
doubtful,  there  are  a  variety  of  circumstances  which  will  assist  in 
ascertaining  their  meaning;  but  where  the  terms  are  clear  and  un- 
ambiguous, the  court  is  not  at  liberty  to  indulge  in  conjecture  as  to 
the  intention  of  the  legislature,  different  from  the  plain  language. 
Neither  are  they  at.  liberty,  in  carrying  into  execution  an  act  like  the 
present,  which  imposes  a  tax  upon  a  particular  class  of  persons,  to 
supply  any  supposed  defect  or  omission  on  the  part  of  the  legislature. 
They  are  to  construe,  not  to  make  the  law.    The  act  of  assembly  is, 
to  my  mind,  clear  and  explicit  in  its  terms.    "The  officer  shall  annu- 
ally furnish  a  copy  of  his  account  to  the  auditor-general,  and  when- 
ever the  amount  of  any  of  the  said  accounts  shall  exceed  the  sum  of 
1500  dollars,"  he  shall  pay  a  tax  on  the  excess.     The  statute  says 
he  shall  pay  no  tax  unless  he  receives  more  than  1500  dollar-s.    Upon 
no  correct  principle  of  construction  can  it  be  contended  that  he  shall 
pay  a  tax  on  1300  dollars,  or  any  less  sum.     Neither  the  words,  nor 
the  spirit  of  the  act,  will  lead  to  such  a  construction.    If  the  legisla- 
ture had  intended  to  embrace  the  present  case,  how  easy  a  matter 
would  it  have  been  to  say  so.     They  could  have  readily  introduced 


284  SUPREME  COURT  [Pittsburgh 

[Commonwealth  v.  Murdoch.] 

a  clause,  "  and  so  a  proportional  tax  shall  be  charged  on  a  less  sum 
received  during  a  fraction  of  the  year  in  case  of  death,  removal  or 
resignation,"  or  something  to  that  effect.  But  if  the  construction 
contended  for  by  the  plaintiffin  error  be  put  upon  the  act,  what  rule  can 
be  adopied  for  determining  the  tax  on  less  than  1500  dollars,  received 
during  a  part  of  the  year?  No  rate  of  apportionment  is  fixed — no  rule 
is  prescribed  by  the  act.  Will  you  charge  the  prothonotary  a  pro- 
portional or  pro  rata  tax  on  the  sum  he  receives  during  the  fraction 
of  the  yeari  This  would  work  manifest  injustice  to  the  officer. 
Clearly  it  was  not  the  intention  of  the  legislature  that  he  should  pay 
a  cent  unless  1500  dollars  should  be  received  during  the  year.  How 
is  it  possible  then  to  determine,  that  if  the  defendant  had  remained 
in  office  he  would  have  received  that  sum  ]  Suppose  a  prothonotary 
is  removed  in  six  months,  and  has  received  800  dollars  during  that 
period,  could  any  court  undertake  to  say  that  if  he  had  remained  till 
the  end  of  the  year  he  would  have  received  800  dollars  more,  and 
that  he  should  therefore  be  charged  with  a  proportional  tax  1  It 
will  not  do  to  have  reference  to  the  receipts  of  his  successor,  as  is  con- 
tended for  on  the  part  of  the  plaintiffin  error.  The  collection  of  fees 
depends  in  a  great  measure  upon  the  vigilance,  energy  and  exactness 
of  the  officer.  Because  B  received  1000  dollars  during. the  first  six 
months  of  his  term,  it  will  not  do  to  say  that  if  A,  his  predecessor, 
had  been  continued  he  would  have  received  the  same  sum.  Their 
habits  may  be  entirely  different,  and  of  course  the  amount  received 
would  be  different.  Besides,  the  amount  of  cash  receipts  depends 
upon  the  different  practice  adopted  by  different  officers.  With  some  of 
them,  the  price  of  the  original  writs,  of  all  rules  and  subpo3nas,  is  re- 
quired to  be  paid  at  the  time  they  are  issued.  With  others,  the  prac- 
tice is  to  require  payment  only  at  the  final  determination  of  the  suit. 
There  is  then  no  satisfactory  rule  by  which  the  proportional  tax  for 
a  less  sum  than  1500  dollars,  and  for  a  shorter  period  than  one  year, 
can  be  ascertained;  and  this  is  no  doubt  one  strong  reason  why  the 
legislature  did  not  exact  it.  It  is  said,  however,  that  our  construc- 
tion will  be  very  injurious  to  the  treasury.  But  it  is  obvious  that  if 
the  executive  has  a  regard  to  the  provisions  of  the  act  under  consi- 
deration in  making  his  appointments  and  removals,  the  evil  must 
be  rather  of  a  limited  character.  It  seldom  happens  that  it  is  neces- 
sary to  remove  officers  at  the  time  the  defendant  was  displaced.  But 
be  this  as  it  may,  the  law  has  not  imposed  a  tax  upon  him,  and  we 
protest  against  its  exaction. 

He  referred  to  5  Smith's  Laws  105,  and  cited  the  cases  of  Heister 
v.  Commowealth,  17  Serg.  fy  Rawle  255;  and  Commonwealth  v. 
West,  1  Rawle  29. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  only  question  for  consideration  is,  can  the  Com- 
monwealth, under  the  act  of  assembly  of  the  10th  of  March  1810,  or 
under  any  other  act  in  connection  with  it,  recover  for  a  fraction  of  a 
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year,  where  the  amount  of  the  fe"es  received  by  the  officer  in  that 
time  do  not  exceed  1500  dollars'?  The  first  section  of  ihe  act  of 
1810  directs,  that  "the  prothonotaries,  or  clerks  of  the  supreme 
courts,  of  the  courts  of  nisiprius,  of  the  courts  of  common  pleas,  of 
the  courts  of  oyer  and  terminer  and  general  jail  delivery,  of  the  courts 
of  quarter  sessions  of  the  peace,  of  the  orphan's  court ;  the  registers 
of  wills  and  the  recorders  of  deeds  in  this  commonwealth,  shall,  from 
and  after  the  1st  day  of  October  then  next,  keeper  cause  to  be  kept, 
a  full  and  accurate  account  of  all  the  fees  received  for  services  per- 
formed by  them,  or  any  person  employed  by  them  in  their  respective 
offices ;  and  shall  annually  thereafter  furnish  a  copy  of  such  account, 
upon  oath  or  affirmation,  to  the  auditor-general,  who  shall  proceed 
to  examine  the  accounts  so  furnished  by  the  officers  aforesaid  ;  and 
whenever  the  amount  of  any  of  the  said  accounts  shall  exceed  the 
sum  of  1500  dollars,  the  auditor-general  shall  charge  the  said  officers 
respectively  50  per  cent  on  the  amount  of  such  excess,  which  sum  so 
charged  shall  be  paid  by  them  into  the  treasury  for  the  use  of  the 
commonwealth."  Now  it  is  evident  from  the  language  of  this  sec- 
tion, that  there  is  no  express  authority  given  to  charge  the  officer  on 
the  amount  received  by  him  during  a  part  of  the  year  in  the  same 
ratio  that  such  sum  and  portion  of  the  year  may  bear  to  1 500  dollars 
and  the  whole  year;  nor  to  charge  him  in  any  case  where  the 
amount  received  in  fees  shall  not  in  the  course  of  the  year  exceed 
1500  dollars.  It  has,  however,  been  contended,  that  it  is  the  office 
and  not  the  officer  that  is  to  be  assessed,  and  consequently  if  the  office 
in  the  course  of  the  year  should  yield  an  excess  beyond  the  1500  dol- 
lars in  fees,  one  half  of  such  excess  ought  to  be  paid  to  the  Common- 
wealth, whether  the  same  person  be  continued  in  the  office  through- 
out the  year  or  not ;  and  that  this  is  the  true  spirit  and  meaning  of 
the  act.  It  does  not  appear  to  me  that  the  legislature  intended  this; 
neither  do  I  think  that  the  terms  employed  by  them  in  the  act  will 
bear  this  construction.  The  provisions  of  the  second  section  seem  to 
militate  against  it.  By  this  section  it  is  enacted  that  "if  two  or 
more  of  the  said  offices  shall  be  held  by  one  person,  the  auditor-ge- 
neral shall  add  together  the  fees  received  in  the  offices  so  held,  and 
shall  charge  the  same  per  centage  on  the  aggregate  amount  of  the  fees 
received  by  such  person^  as  is  directed  in  the  first  section  of  this  act, 
to  be  paid  as  therein  directed."  So  that  in  many  instances  two  or 
more  of  these  offices  may  be  held  separately  by  different  persons,  and 
the  amount  of  fees  received  in  each  be  less  than  1500  dollars,  when 
it  must  be  admitted  by  all  that  no  tax  will  be  payable  on  them  ;  but 
if  united  in  and  held  by  the  same  person,  a  tax  of  several  hundred 
dollars  will  become  payable  annually  to  the  state.  Hence  it  would 
appear,  that  it  was  not  so  properly  the  office,  as  the  officer  that  was 
intended  to  be  taxed  on  account  of  the  largeness  of  the  amount  of 
his  income,  derived  from  the  fees  received  by  him  for  services  per- 
formed in  his  offices.  The  amount  received  by  him  in  the  course  of 
the  year  was  to  determine  whether  he  was  to  pay  any  thing  to  the 
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state  or  not.  He  was  not  to  be  charged  unless  he  should  in  the 
course  of  the  year  receive  a  sum  in  fees  exceeding  1500  dollars,  and 
then  only  was  he  to  be  charged  and  required  to  pay  into  the  state  trea- 
sury 50  per  cent  on  the  amount  of  the  excess,  whatever  it  might  be. 
In  case  of  his  removal  from  office  before  the  expiration  of  the  year, 
when  it  would  have  been  his  duty  to  have  made  a  reiurn  to  the  au- 
ditor-general, had  he  been  permitted  to  remain  in  office,  the  fees 
which  his  successor  might  receive  for  his  own  use  in  the  office,  could 
not,  as  was  argued  in  this  case,  be  brought  into  view  in  order  to 
show  the  probable  amount  that  he  would  have  received  had  he 
remained  in  office,  and  to  furnish  the  data  whereby  he  might  be 
charged.  The  legislature,  I  apprehend,  in  passing  the  act  of  1810, 
never  thought  of  such  a  thing.  The  act  contains  no  provision  for 
calling  a  person,  turned  out  of  office  before  the  expiration  of  the  year, 
to  an  account,  and  requiring  him  to  pay  when  he  has  not  received 
an  excess  beyond  the  1500  dollars.  But  to  make  provision  for  such 
cases,  and  for  the  case  under  consideration,  the  legislature  on  the 
24th  of  March  1818,  passed  a  supplement  to  the  act  of  1810,  Purd. 
Dig.  666,  directing  that  "  in  case  of  the  resignation  or  removal  from 
office  of  any  officer  who  by  law  is  accountable  to  the  commonwealth 
for  certain  surplus  fees  of  office,  it  shall  be  the  duty  of  his  successor 
or  successors  in  office,  who  from  time  to  time  may  receive  and  pay 
over  such  fees  to  his  predecessor  or  predecessors  in  office,  to  take  du- 
plicate receipts  for  the  same,  and  to  transmit  one  of  the  said  receipts 
to  the  auditor-general,  together  with  a  statement  of  such  fees  as  may 
otherwise  be  received  by  such  predecessor  from  time  to  time,  as  far 
as  he  may  be  enabled  to  ascertain  the  same.  And  it  shall  be  the 
duty  of  the  auditor-general,  from  time  to  time,  to  settle  the  account 
of  the  late  officer  to  whom  such  fees  shall  have  been  paid,  and  com- 
pel him  to  account  upon  oath  or  affirmation,  and  to  pay  over  such 
proportion  of  the  arrearages  of  fees  so  received  by  him  as  would  have 
been  paid  to  the  commonwealth  had  he  remained  in  office,  allowing 
to  such  late  officer,  in  case  of  deficiency  in  any  year  while  he  shall 
have  held  his  office,  such  sum  as  shall  make  up  the  whole  sum  he 
would  have  been  entitled  to  have  retained  free  from  any  tax  there- 
on." I  consider  this  case  as  falling  clearly  within  the  terms  of  this 
latter  act,  which  made  it  the  duty  of  Mr  Murdoch's  successor  in  of- 
fice to  keep  an  account  of  all  fees  received  by  him  for  Mr  Murdoch's 
use,  and  to  pay  them  over  to  him,  taking  duplicate  receipts  therefor, 
one  of  which  receipts  he  was  bound  to  transmit  to  the  auditor-gene- 
ral, together  with  all  such  fees  as  Mr  Murdoch  might  have  received 
otherwise,  so  far  as  he  the  successor  could  ascertain  the  same.  And 
in  addition  to  this  the  auditor-general  had  also  authority  thereby 
given  to  him  to  compel  Mr  Murdoch  to  render  an  account  of  the  fees 
received  by  him  after  he  went  out  of  office  as  well  as  before,  upon 
oath  or  affirmation  ;  and,  according  to  the  amount  which  should  ap- 
pear from  all  these  various  sources  of  information  to  have  been  ac- 
tually received  by  Mr  Murdoch  at  the  end  of  the  year  in  which  he 
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was  removed  from  office,  he  was  either  to  be  charged  or  not  charged, 
as  the  amount  received  throughout  the  whole  year  by  him  might 
have  fallen  within  or  over  1500  dollars  ;  but  even  then  he  was  not 
to  be  required  to  pay  any  thing  to  the  state  until  he  had  received 
not  only  an  excess  beyond  the  1500  dollars  for  the  year  in  which  he 
was  turned  out  of  office,  but  likewise  in  addition  thereto  a  sum  suf- 
ficient to  make  his  fees  equal  to  1500  dollars  in  every  preceding  year 
that  he  held  the  office,  in  which  the  amount  of  fees  received  by  him 
fell  short  of  that  sum.  On  the  trial  of  this  case  it  was  not  shown 
that  the  defendant  had  received  any  thing  beyond  the  1355  dollars 
46  cents  during  the  year  ending  with  the  last  day  of  September 
1819  ;  and  this  sum  being  less  than  1500  dollars,  he  had,  according 
to  a  true  exposition  of  the  acts  of  assembly  on  this  subject,  a  right  to 
retain  the  whole  of  it. 
Judgment  affirmed. 


Huston  against  Wilson. 

In  replevin,  where  the  plea  was  property,  the  jury  found  "  for  the  defendant 
28  dollars  and  75  cents,"  and  the  court  below,  striking  out  the  28  dollars  and  75 
cents,  entered  judgment  de  retorno  habendo  and  awarded  execution  for  costs. 
Held,  that  such  verdict  was  a  finding  for  the  defendant,  generally,  with  damages 
for  the  detention. 

ERROR  to  the  common  pleas  of  Mleghany  county. 

The  plaintiff  in  error  was  plaintiff  below,  and  instituted  an  action 
of  replevin  against  the  defendant  for  one  sorrel  horse  of  the  value  of 
150  dollars.  The  property  was  replevied.  The  defendant  pleaded 
property  and  claimed  the  horse  under  a  purchase  at  constable's  sale, 
by  virtue  of  an  execution  issued  by  the  defendant  against  a  former 
owner.  The  jury  rendered  a  verdict  "  for  the  defendant,  28  dollars 
and  75  cents."  A  motion  was  then  made  by  the  plaintiff  for  a  new 
trial.  This  motion  was  overruled,  and  judgment  de  retorno  habendo, 
and  that  defendant  have  leave  to  take  out  execution  for  a  return  of 
the  goods  and  costs  was  entered. 

Errors  assigned. 

1.  The  verdict  of  the  jury  is  void  for  uncertainty ;  it  is  contrary  to 
law. 

2.  The  judgment  of  the  court  is  contrary  to  law. 

Watts,  for  plaintiff  in  error. 

A  jury  must  answer  the  whole  issue ;  otherwise  their  verdict  is 
bad.  Kerr  v.  Hawthorn,  4  Yeates  295.  The  court  will  not  amend 
the  verdict  unless  on  sure  grounds.  Gerard  v.  Stiles,  4  Yeates  1.  In 
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an  action  for  freight  and  damage,  a  verdict  in  the  following  words, 
"  we  find  for  the  plaintiff,  and  are  of  opinion  that  the  plaintiff  has 
already  received  out  of  the  property  of  defendant  payment  in  full  of 
the  amount  of  the  freight,"  was  set  aside  for  uncertainty.  Diehl  et 
al.  ».  Evans,  1  Serg.  fy  Rawle  367.  A  verdict  is  bad  if  it  vary  from 
the  issue  in  a  substantial  manner,  or  if  it  find  only  part  of  the  issue. 
Patterson  v.  The  United  States,  2  Wheat.  221 ;  1  Mason  153.  When 
goods  are  delivered*  to  the  plaintiff,  and  the' defendant  pleads  pro- 
perty and  it  is  found  for  him,  the  verdict  ought  not  to  be  for  damages 
for  the  value,  but  a  general  finding  for  (he  defendant,  and  damages 
for  the  detention.  Easlon  v.  Worthington,  5  Serg.  fy  Rawle  130; 
upon  which  the  court  will  enter  a  judgment  de  retorno  habendo.  The 
moulding  of  the  judgment  into  form,  by  the  court,  in  the  case  just 
referred  to,  is  based  upon  what  appeared  to  be  the  manifest  intention 
of  the  jury;  on  the  ground  too,  that  the  verdict  was  on  the  whole 
issue.  The  plastic  hand  of  the  court  can  only  fashion  the  work  of 
the  jury,  while  it  must  avoid  doing  violence  to  it.  It  can  neither 
render  certain  what  is  uncertain,  nor  give  substance  to  shadows. 
Much  more  dangerous  would  it  be  for  the  court  to  take  into  their 
own  hands  the  province  of  the  jury.  In  the  present  case  it  would 
be  iniquitous  under  the  finding  of  the  jury,  to  allow  the  defendant 
to  compel  the  plaintiff  to  restore  the  horse  of  the  value  of  150  dollars, 
when  the  jury  have  said  he  should  only  have  28  dollars  and  75  cents. 
You  cannot,  by  any  grammatical  construction,  make  the  verdict  of 
the  jury  mean  what  it  is  interpreted  by  the  court  below.  Upon  a 
verdict  or  award  finding  for  the  defendant  six  cents  damages  and 
six  cents  costs,  the  defendant  cannot  take  out  a  retorno  habendo  for 
the  amount  of  suit.  The  jury  must,  under  the  statute  17  C.  2,  c.  7, 
and  the  uniform  practice  of  Pennsylvania,  find  the  amount  of  rent 
due.  Howard  v.  Johnston,  Ms.  in  the  Com.  PI.  of  Philadelphia,  1820; 
WharL  Dig.  520.  The  rejection  of  the  28  dollars  and  75  cents  as 
damages  by  the  court,  negatives  the  idea  that  it  was  the  intention 
of  the  jury  to  find  generally  for  the  defendant,  with  damages  for  the 
detention. 

J\fetcalf,  for  defendant  in  error,  contended,  that  the  finding  of  the 
jury  was  intended  to  be  for  the  defendant,  and  28  dollars  and  75 
cents  damages.  If  so,  the  court  have  done  injustice  to  the  defend- 
ant in  striking  out  the  money.  But  they,  on  the  motion  for  a  new 
trial,  thought  the  jury  intended  it  as  the  value  of  the  horse  and 
struck  it  out.  They  had  a  right  to  mould  the  verdict.  2  Penn. 
Pr.  176. 

PER  CURIAM. — The  rule  for  cases  like  the  present,  laid  down  in 
Easton  v.  Worthington,  is  to  find  the  issue  of  property  generally  for 
the  defendant,  with  damages  for  the  detention.  The  objection  here 
ie,  that  general  damages  are  found,  and  it  is  uncertain  whether  for 
the  value  or  the  detention.  But  to  find  "  for  the  defendant  28  dol- 
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lars  and  75  cents,"  on  the  plea  of  property,  is  to  find  the  issue  for 
him,  generally,  with  damages  fur  the  only  matter  within  the  scope 
of  their  inquiry,  the  detention.  It  is  not  to  be  presumed  lhat  the 
jury  were  uninstructed  in  the  nature  of  their  duties,  or  the  course  to 
be  pursued;  and  the  intendment  in  favour  of  the  regularity  of  their 
verdict,  is  no  more  than  a  reasonable  one. 
Judgment  affirmed. 


Gray  against  Smith. 

Where  a  testator  orders  his  real  estate  to  be  sold,  and  the  proceeds  to  be 
distributed  amongst  certain  legatees,  their  interest  being  merely  a  chose  in  ac- 
tion, and  not  a  right  in  the  real  estate,  is  not  the  subject  of  mortgage.  Such  a 
mortgage  would  create  no  lien. 

ERROR  to  the  common  pleas  of  Mleghany  county. 

This  was  an  action  of  debt  on  a  bond,  brought  by  William  Smith 
and  wife,  formerly  Fanny  F.  Wrenshall,  against.  James  Gray,  the 
plaintiff  in  error.  John  Wrenshall,  by  his  will  dated  the  12th  of 
October  1821,  directed  that  a  brick  house  belonging  to  him,  situate 
at  the  corner  of  Market  and  Fourth  streets,  in  the  city  of  Pittsburgh, 
should  be  sold  to  the  highest  bidder  at  a  price  not  less  than  10,000 
dollars,  and  that  out  of  the  proceeds  the  following  sums  of  money 
should  be  paid  to  his  children.  To  Margaret  L.  Boggs  1000  dollars: 
to  Mary  B.  Gibson  1000  dollars:  to  Julia  Boggs  1000  dollars:  to 
Fanny  F.  Wrenshall  2000:  to  Emily  Page  2000;  and  to  Sarah 
Fielding  3000  dollars:  and  he  appointed  three  executors.  By  a  deed 
dated  the  29th  of  March  1822,  Mary  B.  Gibson  conveyed  all  her 
interest  in  the  property  to  S.  K.  Page,  the  husband  of  Emily  Page, 
one  of  the  legatees;  and  he  and  his  wife,  on  the  27th  of  May  1822, 
transferred  all  their  interest  in  the  property  to  Charles  Avery,  who, 
on  the  31st  of  July  1822,  recoriveyed  to  Page.  On  the  27th  of  Oc- 
tober 1822  Fielding  and  wife  conveyed  all  their  interest  to  Page. 

On  the  llth  of  June  1823,  Page  gave  to  Fielding  a  mortgage  of 
all  his  interest  in  the  property  to  secure  the  sum  of  2500  dollars. 
The  mortgage  was  recorded  on  the  13th  of  the  same  month. 

On  the  of  January  1824,  Page  and  wife  conveyed  all  their 

estate  in  said  property  to  James  Gray  in  consideration  of  8000  dollars. 

George  Boggs,  husband  of  Julia  Boggs,  on  the  10th  of  January 
1825  released  all  his  interest  in  said  property  to  S.  K.  Page. 

On  the  29th  of  January  1825- the  following  instruments  were 
executed.  Release  from  Margaret  S.  Boggs  to  S.  K.  Page  of  all  her 
interest  in  the  property  :  release  from  Fanny  F.  Wrenshall,  one  of 

III. — MM 
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the  plaintiffs,  to  S.  K.  Page  of  all  her  interest:  order  by  Page  to 
the  executors  of  John  Wrenshall,  to  convey  the  property  to  the  de- 
fendant, James  Gray  :  warranty  of  the  property  by  Page  to  Gray  : 
deed  from  the  executors  of  John  Wrenshall  to  James  Gray,  trans- 
ferring the  property  to  him  in  fee:  mortgage,  James  Gray  to  the  ex- 
ecutors of  John  Wrenshall,  to  secure  purchase  money  :  bond,  James 
Gray  to  Fanny  F.  Wrenshall,  in  the  penal  sum  of  4000  dollars,  con- 
ditioned for  the  payment  to  her  of  2000  dollars  in  two  instalments 
of  1000  dollars  each. 

It  was  upon  this  bond  the  present  suit  was  brought,  and  verdict 
and  judgment  were  rendered  for  the  plaintiffs  below,  William  Smith 
and  Fanny  his  wife,  late  Fanny  F.  Wrenshall. 

James  Gray  being  thus  sued,  an  objection  was  made  at  the  trial 
that  the  title  transferred  to  him  was  subject  to  the  incumbrance  of 
the  mortgage  given  to  Fielding  by  Page,  on  the  llth  of  June  1823, 
after  Page,  in  addition  to  his  wife's  interest,  bad  acquired  the  inte- 
rests of  two  of  the  other  legatees,  Mary  B.  Gibson  and  Fielding  and 
wife,  and  that  Gray  was  on  this  account  entitled  to  a  defalcation. 

A  statement  was  filed  by  the  plaintiffs  below,  "for  1000  dollars 
payable  on  the  1st  of  April  1830,  with  interest  from  the  1st  of  April 
1824,  being  the  first  instalment  due  on  a  bond  executed  by  defendant 
in  favour  of  Fanny  F.  Wrenshall,  one  of  the  plaintiffs,  dated  the  29th 
of  January  1825,  which  said  sum  of  1000  dollars,  with  interest 
thereon,  is  due  and  owing  to  the  plaintiffs." 

The  verdict  of  the  jury  was  in  favour  of  the  plaintiff  "  for  4000 
dollars,  the  penalty  of  the  bond,  with  leave  to  take  out  execution  for 
the  first  instalment,  with  interest  thereon,  and  for  the  second  instal- 
ment on  the  llth  day  of  April  next.  March  10th  1831."  Judgment 
was  entered  upon  the  verdict. 

The  following  errors  were  assigned,  of  which  the  fourth  presented 
the  main  question.  The  first  was  relinquished  in  the  argument. 

1.  There  was  error  in  filing  a  statement  in  this  case. 

2.  If  this  be  a  case  in  which  a  statement  is  admissible,  the  state- 
ment is  erroneous  in  not  setting  forth  the  bond,  its  amount,  and  as- 
signing breaches. 

3.  The  verdict  is  informal  and  erroneous,  and  also  the  judgment. 

4.  The  court  erred  in  charging  the  jury  that  the  plaintiffs  below 
were  entitled  to  recover  the  whole  amount  of  the  demand. 

Colwelly  for  plaintiff  in  error. 

The  statement  calls  for  1000  dollars,  the  amount  of  the  first  instal- 
ment, and  verdict  and  judgment  were  rendered  for  both  instalments, 
a  greater  sum  than  the  plaintiffs  claimed  as  being  then  due.  But  the 
chief  question  arises  under  the  fourth  error  assigned.  Had  Page,  the 
mortgagor,  such  a  property  as  he  could  mortgage  ?  By  the  devise 
the  executors  were  directed  to  sell  the  property  and  distribute  the 
proceeds  in  money  amongst  the  legatees.  Page  bought  out  the  lega- 
tees and  sold  to  Gray.  We  contend  then  that  Page  had  su»'~  &a 
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interest  as  enabled  him  to  subject  the  property  to  the  lien  of  a  mort- 
gage. 

Fettertnan,  for  defendants  in  error. 

The  plea  was  that  of  payment.  This  was  admitted.  Then  as  to 
the  fourth  error  assigned.  The  devise  to  the  executors  was,  under 
the  will,  to  be  converted  into  money.  Had  Page  then,  by  the  pur- 
chase of  legacies  to  the  amount  of  5000  dollars,  acquired  such  an 
interest  as  enabled  him  to  impose  a  lien  on  the  real  estate  by  mort- 
gage 1  The  mortgagor  had  not  purchased  the  property.  The  bond 
here  in  suit  was  given  on  the  29th  of  January  1825  by  Gray,  in  con- 
sideration of  the  obligee  releasing,  at  the  same  time,  her  legacy.  On 
the  same  day  the  executors  gave  a  deed  to  Gray,  and  Gray  gave  a 
mortgage  to  the  executors  to  secure  the  purchase  money.  If  so,  the 
estate  afterwards  acquired  by  Page  would  not  enure  to  the  use  of  his 
mortgagee.  Page  could  not  divest,  by  a  mortgage,  the  interest  of 
those  legatees  from  whom  he  had  not  purchased.  The  interest  of 
the  plaintiff's  wife  was  but  a  chose  in  action,  and  that  could  not  be 
mortgaged.  Allison  v.  Wilson's  Executors,  13  Serg.  fy  Rawle  330; 
Morrow  v.  Brenizer,  2  Rawle  188 ;  Craig  v.  Leslie,  3  Wheat.  563 ; 
10  Mass.  415. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — According  to  the  principles  settled  by  this  court  in 
the  cases  of  Allison  v.  Wilson's  Executors,  13  Serg.  fy  Rawle  330, 
and  Morrow  v.  Brenizer,  2  Rawle  185,  Page  could  not,  by  deed,  mort- 
gage, or  incumbi  ance  of  any  kind,  transfer,  or  create  a  lien  upon,  the 
land  directed  by  the  will  to  be  sold.  Where  a  testator  orders  his 
lands  to  be  sold,  and  the  proceeds  distributed  among  certain  persons, 
no  interest  in  the  land  passes  to  the  legatees.  They  acquire  under 
the  will  nothing  more  than  a  right  to  receive  a  sum  of  money  out  of 
the  proceeds  of  sale ;  a  mere  chose  in  action ;  a  claim  strictly  of  a 
personal  character.  The  land  passes  to  the  executors,  under  our 
acts  of  assembly,  whether  expressly  devised  to  them,  or  only  directed 
to  be  sold  ;  and  it  passes  to  them  that  they  may  carry  into  effect  the 
intention  of  the  testator,  by  making  a  title  and  receiving  and  distri- 
buting the  purchase  money.  It  has  been  held  in  the  cases  referred 
to,  that  a  judgment  against  such  legatee,  or  a  purchaser  from  him, 
is  no  lien  on  the  land,  nor  can  the  land  be  seized  and  sold  under  an 
execution  on  such  judgment.  These  decisions  rule  the  present  case. 
Page,  when  he  made  the  mortgage  of  all  his  interest,  had  acquired 
the  interest  of  only  three  of  the  legatees ;  but  that  interest  did  not 
consist  of  any  right  in  the  land,  and  he  could  not,  by  virtue  of  this 
acquisition,  transfer  or  charge  the  land.  It  remained  in  the  execu- 
tors fully  and  completely,  until  divested  by  their  deed  to  Gray  of  the 
29th  of  January  1825,  by  which  thev  conveyed  it  to  him  unaffected 
by  any  act  of  the  legatees,  or  of  Page.  It  follows  that  the  mort- 
gagee of  Page  acquired  no  lien  by  his  mortgage. 

Judgment  affirmed. 
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M'Masters  against  The  Commonwealth. 

The  act  of  assembly  of  the  7th  of  April  183:2,  authorizing  the  viewers  of  Mar- 
ket  Alley  in  the  city  of  Pittsburgh  to  apportion  the  damages  occasioned  to  some 
of  the  lots  by  opening  the  same,  upon  other  lots  thereby  benefited,  and  the  se- 
cond section  of  the  act  of  the  6th  of  April  1833,  making  such  damages  a  lien 
upon  the  lots  benefited,  and  providing  for  their  recovery  by  scire  facias  and 
execution,  are  constitutional. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 
This  was  a  scire  facias  brought  in  the  name  of  the  Commonwealth 
for  the  use  of  Nancy  Knox  and  Samuel  Davis  against  John  M'Mas- 
lers,  owner  of  lot  No.  393  in  the  city  of  Pittsburgh. 

It  is  enacted  by  the  act  of  the  7ih  of  April  1832,  that  the  court  of 
common  pleas  of  Alleghany  county,  on  petition,  should  appoint  fif- 
teen or  more  freeholders  to  decide  whether  an  alley,  which  it  was 
intended  to  open,  or  which   had  been  opened,  from  the  Diamond  to 
Fifth  street,  in  the  city  of  Pittsburgh,  was  necessary  for  public  use. 
If  necessary,  the  act  directs  that  they  shall  proceed  to  lay  out  the 
same  for  public  use,  &c.  and  assess  the  damage  done  to  any  lot  or 
lots  (taking  into  consideration  the  advantages  accruing,  as  well  as 
the  injury  done),  and  shall  apportion  the  damages  separately  upon 
the  lots,  or  parts  of  lots  benefited,  according  to  a  fair  estimate  of  the 
benefit  conferred  on  each  lot,  and  designating  the  person  to  whom 
such  damage  is  done  and  payable.     Freeholders  were  appointed  in 
pursuance  of  the  act,  who  made  report  the  30th  of  July  1832,  which 
was  confirmed  the  6ih  of  July  1833.     By  the  report,  the  viewers  de- 
cided that  the  alley  was  necessary  for  public  use;  they  also  found 
for  Nancy  Knox  800  dollars,  and  for  Samuel   Davis  212  dollars  50 
cents,  as  a  compensation  to  the  said  Nancy  Knox  and  Samuel  Davis 
for  lots  and  other  property  taken  for  the  purpose  of  opening  said  al- 
ley, the  whole  amounting  to  the  sum  of  1012  dollars  50  cents.    These 
damages,  so  assessed,  the  viewers  apportion  upon  the  owners  of  cer- 
tain lots,  designating  them,  benefited  by  the  alley  :   and,  among 
others,  they  assess  the  sum  of  300  dollars  on  lot  No.  393,  owned  by 
John  M'Masters,  the  defendant  in  the  scire  facias.     On  the  6th  of 
April  1833,  which  is  since  the  report,  but  before  the  confirmation  of 
the  report  of  the  viewers,  the  legislature  directed,  that  the  damages 
assessed  and  apportioned  by  the  viewers  appointed  by  the  act  of  the 
7th  of  April  1832,  &c.  shall,  if  approved  by  the  court,  £c.  be  a  lien 
on  the  premises  on  which  damages  are  assessed.     The  act  further 
directs  the  manner  of  recovering  the  damages  by  scire  facias  in  the 
name  of  the  commonwealth.     The  plaintiffs  have  brought  a  scire 
facias,  reciting  the  above  facts,  to  which  the  defendant  has  demurred, 
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and  assigns  as  cause  of  demurrer,  that  the  acts  of  the  7th  of  April 
1832  and  the  6th  of  April  1833  are  unconstitutional  and  void. 

Forward,  for  plaintiff  in  error. 

The  act  of  the  7th  of  April  1832,  Pamph.  Laws  1831,  1832,  p.  372, 
directs  the  proceeding,  but  imposes  no  lien  nor  injunction  on  the 
benefited  party  to  pay.  This  object  was  attempted  to  be  accomplish- 
ed by  the  act  of  the  Gth  of  April  1833,  Pamph.  Laws  1832,  1833,  p. 
186.  These  acts  propose  to  take  the  property,  or  at  least  the  money, 
of  the  plaintiff  in  error,  and  to  compensate  him  in  benefit.  This  is 
a  case  which  is  cleaily  met  by  the  constitutional  prohibition.  The 
compensation  must  be  in  money.  Vanhorne's  Lessee  v.  Dorrance, 
2  Dall  315;  Rawle's  Const.  130;  Eakin  et  nl.  v.  Rnub  et  al.,  12 
Serg.  fy  Rawle  372;  Dash  v.  Van  Kleeck,  7  Johns.  499;  1  Kent's 
Comm.  455. 

Burke,  for  defendants  in  error,  cited,  2  Kenfs  Comm.  339  ;  Living- 
ston v.  New  York,  8  Wend.  85,  99,  101  ;  Canal  Bank  of  Albany  v. 
Albany,  9  Wend.  249—256  ;  Patchin  v.  Brooklyn,  2  Ibid.  377  ;  Bon- 
ton  v.  Brooklyn,  Ibid.  395 ;  Stafford  v.  Albany,  7  John.?.  541  ;  New 
York  v.  Dover  street,  18  Johns.  506  ;  Case  of  Spring  Garden  street, 
4  Rawle  192.  In  Pittsburgh  two  alleys  and  a  street  have  been  opened 
by  the  same  proceedings. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  only  question  about  which  there  is  any  diffi- 
culty, is  the  constitutionality  of  the  act  of  the  7th  of  April  1832.  If 
the  legislature  had  power  to  pass  the  first  act,  I  can  see  no  constitu- 
tional provision  which  forbids  them  giving  effect  to  the  report  of 
viewers,  by  making  the  assessment  a  lien  on  the  premises  benefited, 
and  prescribing  a  remedy  for  the  collection  of  the  assessed  damages. 
This  is  an  ordinary  exercise  of  legislative  power,  and  has  been  pur- 
sued in  a  great  variety  of  instances,  some  of  which  have  been  re- 
viewed in  this  court.  The  act  does  not  interfere  with  any  vested 
right,  as  has  been  supposed,  but  merely  prescribes  a  proceeding  in 
rem,  with  a  view  of  reaching  the  property  benefited  by  the  improve- 
ment. It  does  not  even  give  a  remedy  where  none  existed  before, 
but  facilitates  the  process  by  which  the  damages  may  be  collected. 
It  is  an  elementary  principle,  that  there  is  no  right  without  a  reme- 
dy, and  a  writ  might  have  been  devised,  without  legislative  aid, 
which  would  have  afforded  relief  to  the  parties.  In  Underwood  v. 
Lilly,  10  Serg.  <$•  Rawle  97,  it  is  decided  that  the  entry  of  a  judgment 
in  York  county  on  the  first,  instead  of  the  third  day  of  the  term,  in  a 
proceeding  under  the  statement  law,  is  cured  by  the  act  of  the  2lst 
of  February  1832,  though  a  writ  of  error  had  issued  before  the  passing 
of  the  act.  The  omission  to  state  in  the  certificate  the  acknowledge- 
ment of  a  release  by  husband  and  wife,  that  the  wife  was  separately 
examined,  is  cured  by  (he  act  of  the  3d  of  April  1826,  which  act  is 
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decided  to  be  constitutional.  Tate  and  wife  v.  Stoolzfoos  et  al.,  16 
Serg.  <$•  Rawle  35.  And  in  Satterlee  v.  Mathewson,  it  is  ruled  that 
the  act  of  assembly  of  the  8th  of  April  1826,  respecting  the  relation 
of  landlord  and  tenant  between  Connecticut  settlers  and  Pennsylva- 
nia claimants,  is  constitutional  and  operates  on  a  case  which  had 
been  previously  tried  in  the  court  of  common  pleas,  and  sent  back  by 
the  supreme  court  for  a  new  trial,  so  as  to  change  the  principle  of 
law  then  decided  by  the  supreme  court,  that  the  defendant,  though 
a  tenant,  might  contest  the  title  of  his  landlord.  Satterlee  v.  Ma- 
thewson,  2  Peters 's  Rep.  380.  In  Underwood  v.  Lilly,  and  in  Tate 
and  wife  v.  Stoolzfoos  et  al.,  the  court  holds  this  language.  "  The 
general  rule  is.  that  all  laws  are  in  their  nature  prospective,  yet  this 
does  not  prohibit  the  legislature  from  passing  some  laws  which  have 
a  retrospective  operation.  When  the  laws  do  not  impair  the  obliga- 
tion of  contracts,  or  are  not  ex  post  facto  laws,  every  confirmatory  act 
is  in  its  nature  retrospective."  "  Deeds  acknowledged  defectively  by 
feme  coverts,  proceedings  and  judgments  of  commissioners  and  jus- 
tices of  the  peace,  who  were  not  commissioned  agreeably  to  the  con- 
stitution, or  where  their  power  ceased  on  the  division  of  counties  until 
a  new  appointment.  Retrospective  laws,  which  only  vary  the  reme- 
dies, divest  no  right,  but  merely  cure  a  defect  in  the  proceedings 
otherwise  fair." 

I  will  now  examine  the  constitutionality  of  the  act  of  the  6th  of 
April  1833. 

It  cannot  be  denied  that  the  legislature  have  the  power  to  autho- 
rize the  taking  of  private  property  for  the  public  streets,  upon  making 
just  compensation.  The  right  of  resumption  not  only  results  from 
the  right  of  eminent  domain,  but  it  is  recognized  in  the  constitution 
of  this  state,  with  this  statutory  reservation,  that  the  property  of  the 
citizen  shall  not  be  taken  and  applied  to  public  use  without  the  con- 
sent of  his  representatives,  and  without  just  compensation  being 
made.  With  this  restriction  it  may  be  exercised,  not  only  when  the 
safety,  but  also  when  the  interest  or  expediency  of  the  state  is  con- 
cerned; as  where  land  of  an  individual  is  wanted  for  a  road,  street, 
canal,  railroad,  or  other  public  improvement.  A  provision  for  com- 
pensation is  a  necessary  attendant  on  the  due  and  constitutional  ex- 
ercise of  the  power  of  the  legislature  to  deprive  an  individual  of  his 
property  without  his  consent;  and  this  principle,  in  American  juris- 
prudence, is  founded  on  natural  equity,  and  is  laid  down  by  the  most 
eminent  jurists  as  an  acknowledged  principle  of  universal  law.  2 
Kent's  Com.  339.  These  principles  do  not  seem  to  be  denied,  but  it 
is  contended  that  the  act  of  the  6th  of  April  1833  does  not  give  a 
just  compensation  within  the  meaning  of  the  constitution.  I  under- 
stand the  counsel  to  base  his  argument  on  the  decision  of  the  court 
in  Vanhorne's  Lessee  v.  Dorrance,  2  Dall  315,  that  no  just  compen- 
sation can  be  made  except  in  money,  and  that  the  legislature  have 
not  the  constitutional  power  to  authorize  the  viewers  to  take  into 
consideration  the  advantages  accruing,  as  well  as  the  injury  done  ; 
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and  more  particularly,  that  they  cannot  apportion  the  damages  upon 
the  lots  benefited  according  to  a  fair  estimate  of  the  benefit  conferred. 
In  the  case  cited,  Justice  Patterson,  who  held  the  circuit  court  for  the 
district  of  Pennsylvania,  declared  the  granting  and  confirming  net 
passed  by  the  legislature  null  and  void  :  and  among  other  reasons, 
on  account  of  the  nature  of  the  compensation,  which  by  the  act  was 
to  be  land,  and  not  in  money.  He  observes,  that  "no  just  compensa- 
tion can  be  made  except  in  money.  Money  is  a  common  standard, 
by  comparison  with  which  the  value  of  any  thing  may  be  ascertain- 
ed. It  is  not  only  a  sign  which  represents  the  respective  value  of 
commodities,  but  is  a  universal  medium,  easily  portable,  liable  to 
little  variation,  and  readily  exchanged  for  any  kind  of  property. 
Compensation  is  a  recompense  in  value,  a  quid  pro  quo,  and  must  be 
in  money.  True  it  is  that  land,  or  any  thing  else,  may  be  a  compen- 
sation, but  then  it  must  be  at  the  election  of  the  party;  it  cannot  be 
forced  upon  him.  His  consent  will  legalize  the  act  and  make  it 
valid ;  nothing  short  of  it  will  have  the  effect."  It  is  very  true  that 
there  is  a  primary  convenience  in  money  as  a  medium  of  commercial 
exchange,  but  I  do  not  feel  the  force  of  the  reasoning  by  which  the 
court  forms  this  conclusion,  to  deduce  a  conclusion  from  this  against 
the  exercising  of  a  constitutional  power  in  the  legislature.  It  is  an 
inference  drawn  from  its  supposed  advantages,  but  certainly  not  an 
express  requirement  of  the  constitution,  which  in  general  terms  de- 
clares, that  no  man's  property  shall  be  taken  or  applied  to  public  use 
without  the  consent  of  his  representatives,  and  without  just  compen- 
sation being  made.  As  the  legislature  have  the  undoubted  right  to 
determine  when  the  public  interest  requires  the  assumption  of  pri- 
vate property,  so  it  seems  to  me  to  be  the  better  construction  of  the 
constitution,  that  it  shall  rest  in  their  wisdom  to  determine  the 
nature  and  kind  of  the  compensation  to  be  made,  and  also  to  point 
out  the  tribunal  by  whom  the  amount  may  be  ascertained.  Ex- 
perience has  shown  that  the  commonwealth,  rather  than  indi- 
viduals, has  most  reason  to  complain  of  the  assessment  of  damages 
where  land  has  been  appropriated  to  public  use.  A  writ  of  error 
was  taken  in  Vanhorne's  Lessee,  but  never  prosecuted  in  consequence 
of  the  repeal  of  the  law  which  gave  rise  to  the  controversy.  Al- 
though the  principles  of  that  case  have  not  been  directly  reviewed, 
yet  the  soundness  of  the  positions  taken  by  the  judge  have  been 
doubted  on  more  than  one  occasion,  and  particularly  by  Justice 
Huston  in  Satterlee  v.  Mathewson,  16  Serg.  fy  Rau>U  179.  He 
observes  that  it  is  not  easy  to  determine  whether  the  misapprehen- 
sion of  the  facts  in  the  cause,  or  the  misapplication  of  the  law  to  the 
facts,  is  most  conspicuous.  However  this  may  be,  yet  there  is  one 
thing  certain,  that  if  this  be  considered  a  correct  exposition  of  the 
constitution,  the  legislature  have  violated  the  provision  in  question 
in  more  instances  than  one.  In  almost  every  turnpike  act,  in  the 
estimation  of  damages,  the  viewers  are  required  to  take  into  conside- 
ration the  advantages  accruing,  as  well  as  the  injury  done  to  the 
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owner  of  the  land.  The  same  principle  is  ingrafted  into  the  canal 
system  of  this  state,  and  numberless  assessments  have  been  made 
under  it  without,  so  far  as  I  know,  an  objection  from  a  single  indi- 
vidual. The  equity  of  the  principle  must  strike  the  sense  of  justice 
of  every  man.  The  owner  of  the  land  is  entitled  to  a  just  com  pen- 
lion  it  is  true,  and  no  person  wishes  to  deprive  him  of  if.;  but  if  the 
improvement  made  is  a  benefit  rather  than  an  injury,  of  what  has  he 
a  just  ground  to  complain  1  It  would  be  inequitable  as  regards  the 
public,  and  would  moreover  impede  the  prosperity  of  the  common- 
wealth, that  an  individual  whose  property  has  been  enhanced  in. 
value  probably  fourfold,  should  nevertheless  still  require  payment 
out  of  the  public  coffers  of  the  full  value  of  the  land.  The  injustice 
of  this  would  be  most  manifest  in  Pennsylvania,  where  the  vendee, 
as  an  equivalent  for  roads  and  highways,  receives  six  per  cent  on  the 
amount  of  his  purchase. 

But. the  act  goes  still  farther.  It  not  only  authorizes  the  viewers 
to  take  into  consideration  the  advantages,  &c.,but  it  also  authorizes 
them  to  assess  the  lots  benefited  for  the  advantage  of  those  who  may 
be  injured  by  the  improvement,  and  it  is  of  this  the  counsel  chiefly 
complain.  This  is  certainly  a  new  feature  which  is  introduced  into 
the  statutes  of  this  state,  but  I  do  not  conceive  that  the  principle  is 
new.  It  is  copied  from  New  York,  where  it  has  been  in  operation 
for  some  time,  and  where  it  has  received  the  benefit  of  a  judicial  con- 
struction in  the  case  of  Livingston  v.  The  Mayor  of  New  York, 
8  Wend.  85.  The  owner  of  property  taken  is  entitled  to  a  full  com- 
pensation for  the  damages  he  sustains  thereby,  but  if  the  taking  of 
his  property  for  the  public  improvement,  is  a  benefit  rather  than  an 
injury  to  kim,  he  certainly  has  no  equitable  claim  to  damages.  Be- 
sides, it  is  a  well  settled  principle  that  when  any  particular  county, 
district  or  neighbourhood  is  exclusively  benefited  by  a  public  improve- 
ment, the  inhabitants  of  that  district  may  be  taxed  for  the  whole 
expense  of  the  improvement,  and  in  proportion  to  the  supposed  bene- 
fit received  by  each.  If  the  whole  value  of  the  property  taken  for  a 
street  is  allowed  to  the  individual  owners,  the  proprietors  of  the  ad- 
jacent lots  must  be  assessed  for  the  purpose  of  paying  that  amount ; 
and  if  the  individual  whose  property  is  taken  is  the  owner  of  a  lot 
adjacent,  that  lot  must  be  assessed  rateably  with  the  others.  If 
these  principles  are  correct,  and  they  cannot,  be  doubted,  it  decides 
the  queslion;  for  if  a  county,  district  or  town  can  be  assessed  for  a 
public  improvement,  on  the  ground  that  they  are  particularly  bene- 
fited, there  can  be  no  constitutional  reason  to  exempt  an  individual 
from  assessment  on  the  same  principle.  It.  becomes  a  question  of 
expediency,  of  which  the  legislature  are  the  competent  and  exclusive 
judges,  and  not  of  right.  This  is  a  power  that  must  be  used  with 
great  caution  ;  but  these  are  considerations  that  must  be  addressed 
to  the  legislature,  rather  than  to  ihe.  courts.  The  only  restriction 
upon  the  power  of  the  legislature,  where  the  public  at  large,  the  in- 
habitants of  any  particular  section  of  a  state,  or  a  town,  or  an  indivi- 
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dual,  have  an  interest  in  the  contemplated  improvement,  as  citizens 
merely,  is  that  the  property  shall  not  be  taken  without  just  compen- 
sation to  the  owner,  and  in  the  mode  prescribed  by  law.  Whether 
the  right  of  eminent  domain  implies  a  right  in  the  sovereign  power 
to  take  the  property  of  one  citizen  and  transfer  it  to  another,  even 
for  a  full  compensation,  when  the  public  interest  will  be  in  no  way 
promoted  by  such  a  transfer,  it  is  immaterial  to  say,  as  probably  such 
a  case  will  never  arise  under  such  circumstances  as  will  authorize  a 
court  of  justice  to  interfere.  That  this  great  power  may  be  abused 
there  can  be  no  doubt,  but  that  it  has  been  in  this  case  we  are  not 
at  liberty  to  suppose.  The  court  of  common  pleas  has  affirmed  the 
report  of  the  viewers  on  the  ground,  certainly,  that  the  property  of 
the  defendant  has  been  benefited  to  the  amount  of  the  assessment. 
There  is,  therefore,  nothing  contrary  to  natural  right,  and  there  is 
nothing  in  the  constitutional  objections  which  have  been  made. 
Judgment  affirmed. 


Davis  against  The  Commonwealth. 

The  bond  of  an  auctioneer,  in  the  city  of  Pittsburgh,  is  a  security  for  his  pri- 
vate customers,  as  well  as  for  the  payment  of  the  duties  to  the  commonwealth. 

ERROR  to  the  common  pleas  of  Meghany  county. 

The  action  below  was  instituted  upon  the  official  bond  of  Jacob 
Hanson,  as  one  of  the  auctioneers  of  the  city  of  Pittsburgh,  against 
the  plaintiff  in  error,  John  D.  Davis,  his  surety.  The  claim  upon 
which  the  cause  of  action  is  founded,  arose  out  of  a  transaction  be- 
tween Dr  John  T.  Stoxe  deceased,  and  Hanson,  on  the  deposit  of  a 
quantity  of  books,  &c.  left  with  Hanson  to  be  sold  at  auction.  Upon 
the  trial  of  the  cause,  the  account  of  sales  was  produced  and  a  ba- 
lance on  account  of  the  proceeds  was  found  due  by  the  said  Hanson 
to  the  administrator  of  Sloxe. 

The  court  below  were  requested  to  charge  the  jury  that  the  action 
could  not  be  supported,  inasmuch  as  the  official  bond  of  an  auctioneer 
of  the  city  of  Pittsburgh  could  not  be  resorted  to  by  customers,  or 
private  dealers,  and  that  the  sureties  of  such  auctioneer  were  only 
liable  to  the  state  in  default  of  payment  of  duties,  &c.  by  the  prin- 
cipal. 

The  court,  however,  charged  the  jury  that  the  surety  was  liable 
in  the  case  before  them. 

To  this  charge  error  was  assigned. 

Dallas,  for  plaint  in"  in  error. 
III. — Nil 
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The  act  of  the  28th  of  March  1814,  6  Smith's  Laws  223,  provides 
for  the  appointment  of  an  auctioneer  for  Pittsburgh  ;  and  the  act  of 
the  22d  of  March  1820,  7  Smith's  Laws  274,  for  the  appointment  of 
an  additional  auctioneer.  The  act  of  the  2d  of  April  1822,  which 
prescribes  particularly  the  duties  of  an  auctioneer,  is  confined  in  its 
operation  to  the  city  of  Philadelphia.  The  object  of  the  bond,  in  the 
present  case,  was  to  secure  the  payment  of  the  duties  to  the  Com- 
monwealth. The  penalty  of  it  being  small,  shows  the  legislative 
intent  to  have  been  to  exclude  the  claims  of  private  customers.  Lea 
et  al.  ».  Yard,  4  Doll  95  ;  2  Term  Rep.  370 ;  2  Wils.  379  ;  4  Ves. 
Jun.  788  ;  3  Doll  St.  Laws  131. 

Fetlerman,  for  defendant  in  error,  the  court  declined  hearing.  He 
cited,  The  Bank  of  the  Northern  Liberties  v.  Cresson,  12  Serg.  fy 
Rawle  31 2  ;  6  Binn.  292.  ^- 

PER  CURIAM. — It  is  not  pretended  that  there  is  any  essential  dif- 
ference between  the  laws  for  the  appointment  of  auctioneers  in  Pitts- 
burgh, and  those  under  which  Lea  «.  Yard  was  decided.  That  case 
was  determined  on  great  consideration  by  the  court  in  the  last  resort; 
and  it  governs  the  point  here. 

Judgment  affirmed. 


Ban*  against  Hall. 

A  scire  facias  upon  a  recognizance  of  bail  on  an  appeal,  must  recite  the 
suit  pending  and  the  authority  of  the  justice  of  the  peace  to  take  the  recogni- 
zance ;  it  is,  otherwise,  defective,  and  there  can  be  no  recovery  against  the  de- 
fendant on  it. 

ERROR  to  Armstrong  county. 

This  was  a  scire  f arias  upon  a  recognizance  entered  into  by  Mat- 
thew Barr  upon  an  appeal  from  the  judgment  of  a  justice  by  Hugh 
M'Cleary,  in  which  William  Hall  was  plaintiff.  The  defendant  de- 
murred, generally,  to  the  plaintiff's  writ,  and  the  plaintiff  joined  in 
the  demurrer :  and  the  question  turned  upon  its  sufficiency. 

"  Armstrong  county,  ss. 

"  The  commonwealth  of  Pennsylvania  to  the  sheriff  of  the  county 
of  Armstrong  greeting.  Whereas  Matthew  Barr,  late  of  Alleghany 
township,  in  your  county,  lately  before  William  Watson,  Esq.  a  jus- 
tice of  the  peace  in  and  for  said  county,  to  wit  on  the  4th  day  of 
March  1828,  took  upon  himself  for  Hugh  M'Cleary,  late  of  your 
county,  in  the  sum  of  150  dollars  lawful  money,  &c.  that  the  said 
Hugh  M'Cleary  should  appear  in  our  county  court  of  common  pleas 
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the  third  Monday  of  June  then  next  following,  and  so  from  day  to 
day,  of  a  plea  of  trespass  on  the  case,  &c.  by  a  certain  William  Hall 
against  the  aforesaid  Hugh  M'Cleary,  in  the  said  court  prosecuted, 
until  that  plea  should  be  determined  and  judgment  thereon  rendered. 
And  if  it  should  happen  that  the  aforesaid  Hugh,  in  the  plea  afore- 
said, should  be  convicted  and  judgment  for  the  aforesaid  William 
Hall  should  be  rendered,  then  the  aforesaid  Matthew  Barr,  to  the 
aforesaid  William  Hall,  the  damages  (or  debt)  costs  and  charges  for 
the  aforesaid  William  Hall,  in  the  plea  aforesaid  recovered  or  ad- 
judged would  satisfy ;  or  that  the  said  Hugh  to  the  prison  of  the 
said  county  by  that  occasion  himself  should  render ;  all  of  which 
manifestly  appears  from  the  certificate  of  the  recognizance  of  the  said 
Matthew  Barr,  taken  by  the  said  justice,  and  filed  of  record  in  the 
court  of  common  pleas  aforesaid.  And  although  the  aforesaid  Wil- 
liam Hall  afterwards,  to  wit  on  the  22d  day  of  December  1829,  re- 
covered against  the  aforesaid  Hugh  M'Cleary,  as  well  a  certain  debt 
or  damages  of  84  dollars  27  cents  lawful  money,  &c.  as  also  24  dol- 
lars 54  cents  like  money,  which  to  the  said  William  Hall,  in  our 
said  court,  before  our  judges,  were  adjudged  for  his  costs  or  damages 
which  he  sustained  by  occasion  of  the  detention  of  that  debt,  whereof 
the  said  Hugh  M'Cleary  is  convicted,  as  by  the  record  and  process 
thereupon  in  our  said  court,  before  our  judges  at  Kittaning  afore- 
said remaining,  likewise  manifestly  appears.  Nevertheless,  the 
aforesaid  Hugh  M'Cleary,  his  body  in  execution  of  the  judgment 
aforesaid,  hath  not  rendered ;  nor  the  aforesaid  Matthew  Barr  the 
aforesaid  William  Hall  of  his  debt  or  damages  has  satisfied,  as  by 
the  insinuation  of  the  aforesaid  William  Hall  we  have  received. 
And  because  we  are  willing  that  those  things  which  in  our  said  court 
are  rightly  done  and  acknowledged  be  duly  executed,  we  command 
you,  that  by  honest  and  lawful  men  of  your  bailiwick,  you  make 
known  to  the  aforesaid  Matthew  Barr,  that  he  be  and  appear  before 
our  judges  at  Kittaning,  at  our  county  court  of  common  pleas,  there 
to  be  held  for  the  county  of  Armstrong,  the  third  Monday  of  Sep- 
tember next,  to  show  if  any  thing  for  himself  he  has,  or  knows  to 
say,  why  the  aforesaid  sum  of  150  dollars  in  form  aforesaid  acknow- 
ledged and  to  be  made,  and  to  the  aforesaid  William  Hall  rendered, 
ought  not,  according  to  the  form  of  the  recognizance  aforesaid,  if  10 
him  it  should  seem  expedient;  and  further  to  do  and  receive  what 
our  said  court  shall  consider  in  that  behalf.  And  have  you  then 
there  the  names  of  those  by  whom  you  shall  make  it  known  to  him 
and  this  writ." 

Errors. 

The  court  erred  in  entering  judgment  for  the  plaintiff  for  the  fol- 
lowing reasons. 

1.  The  writ  of  scire  facias  does  not  recite  that  a  suit  was  pending 
before  the  justice. 

2.  The  said  writ  does  not  recite  that  the  suit  was  determined  in 
favour  of  the  plaintiff;  nor  the  amount. 
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3.  The  said  writ  does  not  recite  that  the  defendant,  before  the  jus- 
tice, appealed  from  the  judgment ;  nor  that  the  said  Matthew  Barr 
was  his  bail  for  appeal. 

4.  The  said  writ  does  not  recite  any  power  in  the  bail  to  surren- 
der the  principal  to  jail  in  discharge  of  his  recognizance:  but  the  one 
averred  is  an  absolute  recognizance  for  the  payment  of  the  money. 

5.  The  said  writ  does  not  recite  that  a  fieri  facias  had  issued 
against  the  principal  with  a  return  of  nvlla  bona,  and  that  a  capias 
ad  satisfaciendum  had  issued  with  a  return  of  non  est  inventus  prior  to 
the  issuing  of  the  scire  facias  against  the  bail. 

Euffington,  for  plaintiff  in  error. 
Stannard,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — It  is  unpleasant,  no  doubt,  to  a  judge  to  reverse  pro- 
ceedings on  account  of  defect  of  form,  where  it  may  be  apparent  that 
in  another  shape  the  party  must  succeed  ;  and  it  is  as  unpleasant  to 
me  as  to  any  other  judge :  but  where  the  defect  is  in  form  and  in 
substance  too,  and  nothing  by  which  to  amend,  the  proceeding  can- 
not be  supported,  especially  if  the  exception  is  made  before  the  trial. 
We  were  told  in  this  case  that  a  suit  had  existed  between  William 
Hall  and  Hugh  M'Cleary  before  the  justice,  and  an  appeal  and  a 
recognizance  by  M.  Barr,  as  bail  of  M'Cleary,  who  had  entered  into 
recognizance  according  to  law  to  prosecute  the  appeal  with  effect ; 
and  this  may  be  all  true,  and  the  court  of  common  pleas  may  have 
seen  the  appeal  and  decided  on  it ;  but  nothing  like  this,  or  any  part 
of  it,  appears  to  this  court.  I  have  searched  every  part  of  the  record 
without  finding  any  thing  which  alluded  to  a  suit  before  a  justice,  or 
an  appeal.  The  stire  facias  states  that  on,  &c.  M.  Barr  took  upon 
himself  for  Hugh  M'Leary,  late  of  Armstrong  county,  in  the  sum  of 
150  dollars,  that  the  said  Hugh  M'Cleary  should  appear  in  our  court 
of  common  pleas  on  the  third  Monday  of  June  then  next  following, 
and  so  from  day  to  day,  of  a  plea  of  trespass  on  the  case,  and  by  a 
certain  William  Hall  against  the  said  Hugh  M'Cleary  in  said  court 
prosecuted,  until  that  plea  should  be  determined,  and  judgment 
thereon  rendered;  and  if  it  should  happen  that  the  aforesaid  Hugh 
in  the  aforesaid  plea  should  be  convicted,  &c.  &c.,  proceeding  to  the 
end  in  language  not  more  technical  or  intelligible,  but  not  an  allu- 
sion to  any  suit  before  a  justice,  or  an  appeal.  Now  this  was  neces- 
sary to  authorize  a  justice  to  take  a  recognizance.  In  a  suit  before 
him  on  an  appeal,  he  could  take  a  recognizance,  but  not  on  any  or 
every  suit  in  court.  This  court  has  relaxed  in  the  strictness  once 
required  in  the  form  of  such  recognizances,  and  this,  I  was  going  to 
say,  from  necessity ;  for  so  many  of  them  were  totally  defective  in 
point  of  form,  as  to  amount  in  a  great  degree  to  taking  away  the  be- 
nefit of  appeal,  or  of  bail  on  appeal.  And  if  it  had  been  stated  in 
this  scire  facias  that  a  suit  had  existed  before  a  justice,  a  decision  and 
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an  appeal,  and  a  recognizance  of  bail  on  appeal,  we  would  not  readily 
have  reversed  on  account  of  any  defect  of  form  in  that  recognizance, 
but  have  taken  it  to  be  what  it  ought  to  have  been,  if  we  possibly 
could  have  so  considered  it.  The  essential  matter  to  give  the  justice 
any  authority  to  take  a  recognizance  is  wanting  in  this  case ;  does 
not  appear  in  any  part  of  the  record  before  us ;  is  not  stated  in  the 
scire  facias. 

There  was  error  in  deciding  that  this  scire  facias  was  good,  and 
the  judgment  is  reversed. 

Judgment  reversed. 


Bayne  against  Gaylord. 

Where  there  was  an  amicable  submission  to  two  arbitrators,  who,  in  connex- 
ion with  a  third  to  be  chosen  by  the  two,  were  to  decide  whether  certain  work 
done  by  the  plaintiff's  was  in  conformity  with  their  contract,  and  whose  deci- 
sion was  to  be  binding  and  conclusive  between  the  parties,  and  the  two  arbitra- 
tors, without  th%  concurrence  of  a  third,  made  an  award  in  favour  of  the  plain- 
tiffs for  extra  work,  evidence  of  the  submission  and  award  was  properly  rejected 
on  a  subsequent  trial  between  the  parties. 

Unliquidated  damages,  arising  from  deficiency  in  the  performance  of  a  con- 
tract for  the  erection  of  a  building,  may  be  given  in  evidence  as  a  set-off  against 
the  plaintiff's  claim  under  a  mechanic's  lien,  but  will  not  authorize  the  jury  to 
find  a  balance  in  favour  of  the  defendant.  A  certificate  to  that  effect,  found  by 
the  jury,  will  be  quashed,  while  the  judgment  upon  the  finding  is  faultless,  and 
will  not  be  reversed. 

WRIT  of  error  to  the  court  of  common  pleas  of  Mleghany  county. 

This  was  a  scire  facias  upon  a  mechanic's  lien.  Andrew  Bayne 
and  Thomas  Laughlin,  the  plaintiffs  in  error  and  plaintiffs  below, 
were  house-builders,  and  entered,  on  the  29th  of  September  1828, 
into  a  written  contract  with  the  defendant,  Thomas  G.  Gaylord,  for 
the  erection  of  a  warehouse  on  Wood  street  in  the  city  of  Pittsburgh. 
The  contract  contained  various  specifications  as  to  the  dimensions, 
materials  and  structure  of  the  building,  after  which  followed  a  clause 
by  which  Bayne  and  Laughlin  bound  themselves  to  perform  "the  con- 
ditions aforementioned,  arid  to  complete  the  said  warehouse  in  every 
respect  in  a  masterly  and  workmanlike  manner"  for  the  price  of  1850 
dollars.  The  plaintiffs  filed  their  lien  for  the  whole  of  the  work  done  by 
them  on  the  warehouse.  Their  lien  therefore  embraced  as  well  the 
work  done  under,  as  the  work  done  over  and  beyond  the  contract,  which 
latter  they  charged  as  extra,  and  consisting,  as  they  alleged,  of  what- 
ever work  was  not  included  in  the  specifications  contained  in  the 
contract,  and  of  some  alterations  which  were  suggested  by  the  de- 
fendant while  the  building  was  going  up  and  after  it  was  finished. 
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In  the  account  filed  by  the  plaintiffs  along  with  their  lien,  they  had 
no  reference  to  the  price  stipulated  in  the  contract,  but  charged  the 
customary  prices  of  such  work  in  detail.  On  the  trial,  however,  the 
plaintiffs  produced  the  contract  in  evidence.  The  burthen  being 
thrown  on  the  defendant  to  prove  the  payments  he  had  made,  he 
accordingly,  under  the  pleas  of  set-off  and  payment,  showed,  on  the 
trial,  that  he  had  paid  1850  dollars,  the  price  stipulated  in  the  con- 
tract ;  and  then  gave  evidence  of  a  deficiency  in  the  performance  of 
the  contract,  in  order  to  show  that  he  had  overpaid  the  plaintiffs  for 
the  work  done  under  the  contract,  which  overpayment,  he  contended, 
was  a  legal  set-off  against  the  plaintiffs'  claim  for  extra  work. 

On  the  20th  of  February  1829,  previous  to  the  institution  of  this 
suit,  the  parties  entered  into  a  bond  for  an  amicable  reference,  and 
appointed  James  M'Clelland  and  William  Witty,  to  whom,  together 
with  such  third  person  as  the  two  should  select,  it  was  to  be  submit- 
ted "  whether  the  work  done  was  in  strict  conformity  to  the  provi- 
sions of  the  contract,  with  the  exception  of  such  alterations  as  the 
said  Thomas  G.  Gaylord  directed."  The  parties  bound  themselves 
in  the  penalty  of  1000  dollars  to  abide  by  the  decision  of  the  referees 
in  the  premises.  On  the  24th  of  February  1829,  M'Clelland  and 
Witty,  the  two  referees,  were  sworn  before  an  alderman  in  the  pre- 
sence of  the  parties,  and  on  the  same  day  proceeded,  without  choosing 
a  third  referee,  and  made  an  award  in  favour  of  Bayne  and  Laughlin 
for  212  dollars.  These  proceedings  were  offered  in  evidence  by  the 
plaintiffs  on  the  trial  of  this  cause,  and  rejected  by  the  court  below  ; 
to  which  the  counsel  of  the  plaintiffs  excepted. 

Two  points  were  submitted  by  the  plaintiffs'  counsel  to  the  court 
below,  the  answers  to  which  were  assigned  for  error. 

The  verdict  and  judgment  were  rendered  for  the  defendant  for 
259  dollars  75  cents. 

Of  the  errors  assigned  the  second  was  relinquished  on  the  argu- 
ment, and  is  therefore  omitted. 

1.  The  court  erred  in  charging  the  jury,  that  unliquidated  dam- 
ages, claimed  by  the  defendant  below  for  deficiency  of  work  done 
under  the  written  contract  (although  that  work  had  been  paid  for), 
might  be  set  off  against  the  plaintiffs'  claim  for  work  done  subse- 
quently under  a  new  contract  or  agreement, 

&.  The  court  erred  in  rejecting  the  evidence  offered  by  the  plain- 
tiffs below,  of  an  amicable  submission  to,  and  the  award  of  Messrs 
Witty  and  M'Clelland,  showing  the  amount  of  extra  work  done  by 
the  plaintiffs. 

4.  There  was  error  in  the  verdict  and  judgment. 

JWctcalf,  for  the  plaintiffs  in  error. 

While  the  building  was  in  progress,  alterations  were  admitted  to 
have  been  made  by  the  direction  of  the  defendant,  which  were  extra 
work,  for  which  he  was  to  pay.  It  was  a  matter  of  dispute  on  the 
trial  what  constituted  extra  work;  but  that  there  was  some  done, 
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was  proved  beyond  question.  The  building  was  received  by  the  de- 
fendant, who  afterwards  made  a  verbal  agreement  for  an  alteration, 
by  taking  out  the  front  of  brick  and  putting  in  stone,  and  also  for 
shelving  the  lower  story.  All  the  wood  work  of  both  these  altera- 
tions was  done  by  the  plaintiffs.  The  existence  of  a  written  contract 
for  the  erection  of  a  building,  will  not,  in  Pennsylvania,  preclude  the 
mechanic  from  filing  his  lien.  But  the  plaintiffs,  on  the  trial,  intro- 
duced the  written  contract  to  get  at  the  amount  of  extra  work  for 
which  they  claimed.  The  defendant  alleged  that  the  work  done 
under  the  written  contract  was  defective,  and  that  he  could  set  this 
off  against  the  plaintiffs'  claim.  We  contended  it  was  unliquidated 
damages,  occurring  on  a  different  contract.  It  was  admitted  that  if 
the  suit  had  been  brought  on  the  written  contract,  such  damages 
might  be  set  off.  The  court  admitted  evidence  of  a  deficiency  in  the 
performance  of  the  written  contract,  saying  it  was  all  one  transac- 
tion, as  we  had  filed  a  lien  for  the  whole  amount  of  work  done  by 
the  plaintiffs  on  the  building.  That  was  true.  We  had  to  make 
out  our  account  in  that  way  to  elicit  the  nature  of  the  defendant's 
payments.  The  verdict  and  judgment  absolute,  which  were  ren- 
dered in  this  case  in  favour  of  the  defendant,  cannot  be  sustained. 
Even  a  certificate  cannot  be  rendered  by  a  jury  for  a  surplus  consist- 
ing of  unliquidated  damages.  The  damages  must  be  such  as  could 
be  set  off  under  the  common  law.  Our  defalcation  act,  and  the  de- 
cisions under  it,  are  confined  to  cases  of  mutual  accounts.  At  the 
common  law  there  was  no  such  thing  known  as  a  verdict  for  the 
defendant  for  any  amount.  In  Gogel  v.  Jacoby,  5  Serg.  fy  Rawle 
122,  and  Heck  v.  Shener,  4  Serg.  <$<•  Rawle  249,  the  doctrine  is,  that 
the  defendant  may  show  acts  of  misfeasance  or  nonfeasance  in  the 
performance  of  a  contract,  to  defeat  the  plaintiff's  action  in  whole  or 
in  part,  when  embraced  in  the  same  transaction.  This  privilege  is 
extended  to  the  defendant  to  avoid  circuity  of  action  ;  but  there  is 
no  case  in  which  it  has  been  decided,  that  unliquidated  damages  can 
be  set  off  so  as  to  enable  the  defendant  to  obtain  a  certificate  in  his 
favour.  Anderson's  Executors  v.  Long  et  al.,  10  Serg.  fy  Rawle  62. 
In  relation  to  the  evidence  of  the  amicable  submission  and  award, 
which  the  court  rejected,  it  will  be  borne  in  mind  that  no  objection 
was  made  by  the  defendant  when  he  was  present,  and  the  two  re- 
ferees were  sworn  that  a  third  was  not  appointed. 

//.  M.  Watts,  for  defendant  in  error. 

There  are  but  two  important  points  involved  in  the  several  ex- 
ceptions to  the  opinion  of  the  court  sealed  in  the  course  of  the  trial 
below. 

1.  As  to  the  amicable  submission  of  the  matters  in  controversy  to 
three  arbitrators,  whose  award  in  favour  of  the  plaintiffs,  it  is  said, 
was  final  and  conclusive.  The  answer  is,  that  the  plaintiffs  them- 
selves have  treated  the  award  as  a  nullity,  by  declining  an  action 
upon  the  same,  arid  resorting,  under  their  original  agreement  with 
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the  defendant,  to  the  provisions  made  by  law  in  favour  of  mecha- 
nics. The  award,  however,  is  void ;  because  it  pursued  not  the 
terms  of  the  submission,  which  required  the  action  of  three  arbitra- 
tors, when  but  two  investigated  and  reported  upon  the  subject.  The 
arbitrators  exceeded  the  limits  within  which  they  were  restrained  by 
the  terms  of  the  submission.  The  court  was,  therefore,  right  in  ex- 
cluding the  evidence  referred  to. 

2.  Did  the  act  of  1705,  relating  to  defalcation,  under  the  pleas  of 
payment  and  set-off,  authorize  the  court  to  admit  evidence  on  the  part 
of  the  defendant,  showing  not  only  a  fulfilment  of  his  stipulations, 
but  such  breaches  of  the  plaintiff's  contract,  in  the  construction  of 
the  building,  as  would  justify  the  jury  in  certifying  a  verdict  in  fa- 
vour of  the  defendant  ?  The  scope  of  the  act  embraces  all  "  dealings, 
whether  upon  bonds,  bills,  bargains,  promises,  accounts,  or  the  like," 
and  whether  a  mechanic  be  a  party  or  not.  Neither  does  the  act  in 
relation  to  the  lien  of  mechanics  indicate  any  distinction  between 
persons.  As  it  regards  the  difficulty  suggested  in  relation  to  the  set- 
off  of  unliquidated  damages  arising  from  the  defects  in  the  work  of 
the  mechanics,  it  may  be  argued  (the  fact  being  conceded  that  the 
defendant  had  overpaid  the  amount  stipulated  in  the  contract),  that 
the  jury  rendered  their  verdict  for  liquidated  damages,  considering 
that  the  plaintiffs  had  received  more  than  they  ought  for  a  tottering 
building  erected  for  the  defendant ;  and  as  in  Heck  v.  Shener,  4 
Serg.  <$•  Rawle  249,  the  defence  destroyed  in  part  the  consideration 
of  the  plaintiff's  action.  But  whether  the  damages  are  liquidated 
or  not,  if  they  arise  out  of  the  same  transaction,  a  set-off  ought  to  be 
allowed.  As  the  late  Chief  Justice  said  in  Steigleman  v.  Jeffries,  1 
Serg.  fy  Rawle  479,  it  avoids*  multiplying  of  suits,  is  a  great  conve- 
nience, and  causes  no  injury  to  the  plaintiffs.  To  sustain  this  posi- 
tion Mr  Watts  also  cited,  and  relied  upon  the  cases  of  De  Taslet  and 
Co.  v.  Crousellat,  1  Wash.  C.  C.  Rep.  504 ;  Irwin  et  al.  v.  M'Kean, 
12  Serg.  fy  Rawle  295;  Wain's  Assignee  v.  Bank  of  North  Ame- 
rica, 8  Serg.  fy  Rawle  88 ;  Shaw  v.  Badger,  12  Serg.  fy  Rawle  276; 
Gogel  v.  Jacoby,  5  Serg.  fy  Rawle  123. 

Without  affirming  that  a  defendant  may  set  off  a  demand  against 
the  claim  of  a  plaintiff  for  an  act  of  a  tortious  nature,  yet  for  acts  of 
misfeasance  or  nonfeasance  connected  with  the  plaintiff's  cause  of 
action,  the  evidence  would  be  properly  admitted  to  reduce  the  plain- 
tiff's claim  under  the  contract,  and  the  supreme  court  cannot  pre- 
sume, from  the  record,  that  the  certificate  of  the  jury  was  for  more 
than  the  sum  actually  overpaid  by  the  defendant.  Mr  Watts  also 
referred  to  the  cases  of  Le  Barron  v.  Harriott,  2  Penns.  Rep.  155,  and 
Pride  v.  Johnston,  Ibid.  158,  to  show  the  extent  the  courts  had  gone 
in  sustaining  the  certificates  of  jurors  and  arbitrators  in  favour  of 
defendant,  and  contended  that  it  would  be  injudicious  for  the  court 
to  disturb  the  present  one.  If  however  the  coui  t  should  set  aside 
the  certificate  in  favour  of  the  defendant,  they  will  not  reverse  the 
judgment. 
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Burke,  in  reply. 

It  was  not  admissible  to  show  a  defective  performance  under  the 
old  contract,  which  had  been  completed  and  paid  for,  to  defeat  the 
plaintiff's  claim  under  a  subsequent  agreement.  If  it  was,  it  was 
only  admissible  to  defeat  the  plaintiff's  recovery,  and  not  to  show  a 
debt  due  to  the  defendant.  No  case  that  has  yet  been  decided  goes 
to  the  extent  contended  for  by  the  opposite  party.  In  the  case  of 
Irwin  et  al.  v.  M'Kean,  1 1  Serg.  fy  Rawle  296,  the  damages  were 
easily  liquidated. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  award  of  money  for  extra  work,  not  being 
made  in  pursuance  of  the  submission,  was  properly  excluded.  The 
two  arbitrators,  appointed  by  the  parties,  were  directed  to  appoint  a 
third  ;  and  it  was  agreed  to  abide  by  their  decision,  whether  the  work 
done,  with  the  exception  of  alterations  directed  by  the  defendant, 
were  in  conformity  to  the  contract.  It  is  decisive  against  the  award, 
that  it  was  made  but  by  the  two  original,  arbitrators,  and  without 
the  concurrence  of  a  third,  to  have  been  appointed  by  them.  It  might 
admit  of  a  question,  too,  whether  they  had  power  to  settle  the  price 
of  extra  work ;  or  whether  their  powers  were  not  restricted  to  the 
specific  question  of  conformity  to  the  contract.  For  the  first  reason, 
however,  the  award  was  clearly  bad  and  properly  rejected. 

The  remaining  point  is  raised  by  an  exception  to  the  charge,  and 
also  to  the  verdict,  or  more  properly,  to  a  certificate  appended  to  the 
verdict  which  finds  a  balance  for  the  defendant.     It  is  certain  that 
on  the  principle  of  Heck  v.  Shener,  4  Serg.  fy  Rawle  249,  malfea- 
sance in  the  execution  of  a  contract  may  be  given  in  evidence  to 
show  want  of  consideration ;  but  that  on  the  principle  of  Gogel  v. 
Jacoby,  5  Serg.  <£•  Rawle  117,  damages  for  such  malfeasance  cannot 
be  set  off  to  procure  the  certificate  of  a  balance  authorized  by  our 
defalcation  act.    But  I  do  not  understand  the  direction  to  have  been 
inconsistent  with  the  rule  in  either  of  these  cases.     The  jury  have, 
however,  assumed  the  right  to  find  a  sum  for  the  defendant ;  and  it 
consequently  results  that  the  exception  is  in  truth  to  the  verdict 
alone,  or  rather,  as  I  have  said,  to  the  certificate ;  for  it  was  decided 
at  the  preceding  term  for  the  middle  district,  Ramsey's  Appeal, 
2   Watts  228,  that  the  finding  of  a  sum  for  the  defendant  is  no 
part  of  the  verdict  or  award,  as  the  case  may  be,  arid  that  the  judg- 
ment being  no  more  than  that  the  defendant  go  without  day  instead 
of  quod  recuperet,  gives  him  no  lien  for  the  sum  certified,  which  is  a 
distinct  cause  of  action,  and  to  be  prosecuted  by  scire  facias,  founded 
not  on  the  judgment,  but  on  the  certificate.     If  there  is  no  error  in 
that  part  of  the  finding,  then,  which  may  with  technical  propriety  be 
called  the  verdict,  why  reverse  the  judgment  which  is  founded  on 
that  part  alone  1     The  judgment  is  faultless  ;  but  the  certificate  is 
otherwise,  and  if  left  undisturbed  would  be  conclusive  of  the  original 
matter  in  the  trial  of  a  scire  facias  founded  on  it,  the  defence  to  which 
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would  necessarily  be  restricted  to  payment  or  some  matter  subse- 
quent. It  is,  however,  essentially  distinct  from  the  verdict  as  well 
as  from  the  judgment ;  and  being  a  final  award  in  the  nature  of  a 
judgment,  it  is  the  separate  subject  of  a  writ  of  error.  Being  clearly 
erroneous  in  the  first  instance,  it  is  to  be  set  aside. 

Judgment  of  the  court  below  affirmed,  and  the  certificate  of  a  bal- 
ance in  favour  of  the  defendant  quashed. 


Collingwood  against  Irwin. 

In  an  action  against  a  grantor  for  a  breach  of  the  covenant  of  general  war- 
ranty in  a  deed,  it  is  not  competent  for  the  grantor  to  prove,  by  oral  testimony, 
that,  at  the  time  he  executed  the  deed,  he  assigned  to  the  grantee  a  judgment 
against  a  third  person,  which  the  grantee  accepted  as  his  sole  security,  and 
agreed  never  to  hold  the  grantor  liable  on  the  covenant. 

It  is  competent,  however,  for  the  grantor  to  show  that  the  judgment,  when 
assigned,  was  a  lien  upon  real,  estate  equal  in  value  to  its  amount,  but,  through 
the  negligence  of  the  grantee,  had  lost  its  lien  and  become  worthless. 

Evidence  may  also  be  admitted,  that  the  title  conveyed  by  the  grantor's  deed 
to  the  grantee,  is  better  than  a  title  held  by  a  third  person,  under  which  the 
grantee  had  been  evicted  from  the  land  in  an  action  of  ejectment,  of  the  pen- 
dency of  which  the  grantor  had  not  proper  notice. 

Where  such  notice  did  not  appear  on  the  record  of  the  action  of  ejectment, 
whether  notice  was  actually  given  became  a  matter  in  pais  to  be  decided  by  the 

jury- 

WRIT  of  error  to  the  common  pleas  of  Jllleghany  county. 

The  defendant  in  error,  Francis  Irwin,  was  the  plaintiff  in  the 
court  below,  and  brought  this  action  against  the  plaintiff  in  error, 
Thomas  Collingwood,  for  a  breach  of  covenant  of  warranty  of  title 
to  a  tract  of  land,  which  the  latter  had  sold  and  conveyed  to  the 
former,  by  his  deed  bearing  date  the  29th  of  February  1820,  and 
containing  a  covenant  of  general  warranty.  The  plaintiff  below,  on 
the  trial,  after  giving  in  evidence  the  deed  just  mentioned,  gave  also 
in  evidence  the  record  of  an  action  of  ejectment  brought  against  him 
by  William  Robinson  for  the  land  conveyed  by  the  deed,  in  the  court 
below,  and  tried  in  the  circuit  court  of  Allegheny  county,  wherein 
a  verdict  and  judgment  passed  against  Irwin  the  plaintiff  below ; 
under  which  he  was  turned  out  of  the  possession  of  the  land.  The 
plaintiff  also  produced  William  Robinson  as  a  witness,  who  testified 
that  during  the  pendency  of  the  action  of  ejectment  he  mentioned  it 
to  the  plaintiff  in  error.  Philip  Melvin,  another  witness  for  the  plain- 
tiff below,  testified  that  before  the  action  of  ejectment  was  ended, 
the  plaintiff  in  error  told  him  he  would  give  himself  no  trouble  about 
it;  that  he  had  assigned  over  several  judgments  to  Irwin  at  his  own 
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risk.  Then  Samuel  Kingston,  a  third  witness  on  behalf  of  Irwin, 
testified  that  he  was  the  attorney  of  Irwin  in  the  action  of  ejectment. 
That  he  knew  of  no  notice  to  Collingwood  with  regard  to  the  eject- 
ment. That  he  spoke  to  Collingwood  of  a  bond  which  Collingwood 
had  taken  of  Carson,  of  whom  he  bought  the  land,  conditioned  for 
making  good  and  defending  the  title  to  it;  and  which  Collingwood  had 
assigned  to  Irwin  in  1817  when  he  first  sold  the  land  to  him.  That 
he  (witness)  told  Collingwood  he  would  hold  him  responsible  on  the 
bond  for  Irwin.  This  was  after  he  had  mentioned  the  ejectment  to 
Collingwood.  That  when  he  mentioned  the  ejectment  to  Colling- 
wood, he  denied  his  responsibility  ;  said  nothing  about  attending  to 
the  ejectment ;  but  witness  told  him  if  the  land  was  lost,  he  would 
hold  him  responsible  on  the  bond.  Witness's  conversations  with 
Collingwood  were  in  consequence  of  his  being  Irwin's  attorney,  but 
he  never  requested  Collingwood  to  come  and  defend  the  ejectment. 

Collingwood  then,  who  was  the  defendant  in  the  court  below, 
gave  in  evidence  a  deed  of  conveyance  made  prior  to  the  one  on 
which  this  suit  is  founded,  from  himself  to  Irwin  for  the  land,  bear- 
ing date  the  18th  of  May  1817,  containing  likewise  a  covenant  of 
general  warranty.  Next  a  bond  in  the  sum  of  1730  dollars  given 
by  Carson  to  Collingwood,  with  a  warrant  of  attorney  to  confess  a 
judgment  on  it,  bearing  date  the  21st  of  September  1816,  conditioned 
for  making  good  and  defending  the  title  of  the  land  to  Collingwood, 
his  heirs  and  assigns ;  upon  which,  as  appeared  from  the  record 
thereof,  which  was  also  given  in  evidence,  a  judgment  was  entered 
in  the  court  of  common  pleas  of  Alleghany  county  on  the  30th  of 
December  1816.  An  assignment  of  this  judgment  by  Collingwood 
to  Irwin,  bearing  date  the  18th  of  May  1817,  was  also  read  in  evi- 
dence. No  scire  facias  was  sued  out  on  this  judgment  to  keep  alive 
or  continue  the  lien  of  it :  nearly  four  years  after  it  had  expired,  the 
first  scire  facias  was  sued  out  to  November  term  1825,  and  a  judg- 
ment of  revival  oblained  therein  on  the  22d  of  June  1826.  After 
this  another  scire  facias  was  sued  out  to •  term  1 830.  Col- 
lingwood then  offered  to  prove  further,  that  at  the  time  of  executing 
the  second  deed  of  conveyance  from  him  to  Irwin,  upon  which  this 
suit  is  brought,  it  was  agreed  that  Irwin  should  still  hold  Carson's 
judgment  as  security  for  his  title  to  the  land ;  and  that  Irwin  took  it 
as  his  only  security.  Also,  that  the  judgment  when  entered  in  1816 
against  Carson  on  the  bond,  and  also  when  it  was  afterwards  assign- 
ed by  Collingwood  to  Irwin,  was,  and  continued  to  be,  a  lien  upon 
the  real  estate  of  Carson,  sufficient  in  value  to  indemnify  Irwin  for 
the  loss  of  the  land,  but  that  Irwin  by  his  neglect  to  sue  a  scire  facias 
on  the  judgment  for  the  purpose  of  continuing  the  lien,  had  suffered 
it  to  expire ;  and  that  Carson,  before  the  judgment  was  revived 
again,  had  sold  and  conveyed  away  all  his  real  estate,  and  had  be- 
come unable  to  pay  it.  And  still  further,  he  offered  to  prove  that 
Irwin  had  a  better  title  to  the  land  than  Robinson,  notwithstanding 
the  judgment  of  recovery  upon  Robinson's  title  in  the  ejectment. 
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The  counsel  of  Irwin  objected  to  all  this  evidence,  and  the  court  be- 
low overruled  it ;  lo  which  the  counsel  for  Collingwood  excepted, 
and  have  assigned  the  rejection  of  it  for  error. 

Hamilton  and  Burke,  for  plaintiff  in  error. 

When  the  deed  with  general  warranty  was  executed  by  Colling- 
wood, the  judgment  obtained  on  the  bond  of  indemniiy  against  Car- 
son* was  at  the  same  time  assigned  to  Irwin.  We  offered  to  show 
that  the  judgment  was  the  only  security  Irwin  required,  that  this 
security  was  given,  and  that  he  exonerated  Collingwood  from  the 
covenant  of  general  warranty.  The  question  then  is,  Had  we  a  right 
to  show  that  Irwin's  cause  of  action  was  thus  released  1  We  contend 
for  the  right.  Bender  v.  Fromberger,  4  Ball.  439  ;  Miller  v.  Hen- 
derson, 10  Serg.  fy  Rawle  290.  We  offered  further  to  prove,  that 
^notwithstanding  the  verdict  against  Irwin  on  the  trial  of  ejectment 
for  the  land,  he  still  had  the  better  title,  and  had  he  chosen  properly 
to  assert  it,  could  have  retained  the  land.  With  regard  to  the  second 
deed  given  by  Collingwood,  it  was  merely  a  correction  of  the  former 
deed,  both  being  drawn  with  general  warranty,  and  was  not  intended 
to  create  any  new  responsibility.  It  was  clearly  our  right  to  show 
that  by  Irwin's  negligence  in  suffering  the  lien  of  the  judgment,  on 
condition  of  the  assignment  of  which  he  agreed  never  to  resort  to  the 
covenant  of  warranty  in  the  deed,  to  expire,  we  sustained  a  loss 
which  should  indemnify  us  against  an  alleged  breach  of  that  cove- 
nant. 

Fetterman,  for  defendant  in  error. 

The  lien  of  the  judgment  had  expired  before  the  second  deed  was 
executed  by  Collingwood  to  Irwin.  It  was  not  competent  for  Irwin, 
by  parol  evidence,  to  contradict  or  explain  away  the  covenant  of  ge- 
neral warranty,  which  was  a  material  part  of  the  deed.  Christine 
v.  Whitehill,  16  Serg.  fy  Rawle  107;  Robinson  v.  Justice  et  al.,  2 
Penns.  Rep.  19.  It  is  clear,  from  the  testimony,  that  Collingwood 
had  full  knowledge  of  the  pendency  of  the  ejectment,  in  which  Irwin 
lost  the  land. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  offer  of  the  plaintiff  in  error  was  to  prove  three 
distinct  and  several  propositions,  which  will  be  considered  separately. 

The  first  was  to  prove  in  effect  by  oral  testimony,  that  at  the  time 
of  executing  the  deed  upon  which  this  suit  is  founded,  it  was  agreed 
between  the  parties  in  this  case,  that  the  judgment  against  Carson, 
previously  assigned  by  Collingwood  to  Irwin,  should  be  Irwin's  only 
security  for  the  title  and  his  enjoyment  of  the  land  under  it ;  and 
that  Collingwood  was  not  to  be  liable  to  Irwin  upon  his  covenant  of 
general  warranty  contained  in  the  deed,  in  any  event  whatever. 
Now  it  is  impossible  to  avoid  seeing,  that  to  admit  such  proof  would 
not  only  be  admitting  evidence  to  contradict,  but  to  alter  and  change 
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most  materially  the  character  and  effect  of  the  deed.  Instead  of  be- 
ing a  deed  with  covenant  of  general  warranty,  as  it  purports  on  its 
face,  it  would,  by  the  operation  of  the  evidence  proposed  to  be  given, 
become  a  deed  without  any  engagement  whatever  on  the  part  of  the 
grantor  for  the  goodness  of  the  title.  It  is  not  pretended  that  there 
was  any  mistake  or  fraud  committed  in  introducing  the  covenant  of 
general  warranty  into  the  deed  :  the  evidence  therefore  is  not  offered 
with  a  view  to  obtain  relief  from  the  one,  nor  for  the  purpose  of  cor- 
recting the  other.  Hence  it  is  unlike  the  case  of  Miller  v.  Hender- 
son, 10  Serg.  4"  Rawle  290,  which  has  been  relied  on  mainly  to  show 
that  the  evidence  ought  to  have  been  admitted.  Henderson  was 
induced  to  execute  the  bonds  as  surety  under  an  assurance  from  the 
obligee,  that  it  was  merely  for  the  sake  of  form  that  he  was  asked  to 
do  so,  and  that  he  should  never  be  called  on  to  pay  them.  After 
this  conduct  on  the  part  of  the  obligee,  it  was  thought  to  be  grossly 
fraudulent  in  him  to  attempt  to  enforce  payment  of  the  bonds  against 
the  surety,  and  the  parol  evidence  was  admitted  to  prevent  him  from 
carrying  his  fraudulent  design  into  execution.  The  evidence  offered 
then  in  the  case  under  consideration  being  oral,  falls  directly  within 
the  general  rule,  that  it  shall  not  be  admitted  to  contradict,  alter  or 
vary  the  written  agreement  between  the  parties  to  it.  The  court 
was  therefore  right  in  rejecting  it. 

The  second  proposition  proposed  to  be  proved  was,  that  the  judg- 
ment against  Carson,  when  the  plaintiff  assigned  it  to  Irwin  as  a 
security  for  the  goodness  of  the  title  to  the  land  which  he  had  sold 
to  him,  was  a  lien  upon  real  estate  owned  by  Carson,  fully  equal  in 
value  to  the  whole  amount  of  the  judgment,  but  that  Irwin,  through 
negligence,  or  .from  some  other  cause,  had  suffered  the  lien  of  the 
judgment  to  expire  for  want  of  reviving  it  in  due  season  by  scire 
facias ;  and  that  the  judgment,  as  a  security  for  the  title  to  the  land, 
or  as  an  indemnity  for  the  loss  of  it,  had  in  short  thereby  become 
worthless.  I  think  the  evidence  going  to  establish  these  facts  ought 
to  have  been  received  ;  for  Irwin  having  taken  the  assignment  of 
the  judgment  as  a  collateral  security  for  the  title  to  the  land,  was 
bound  to  use  the  ordinary  means  at  least  for  the  necessary  preserva- 
tion of  it.  He  ought  therefore  to  have  kept  the  lien  of  the  judgment 
alive  and  in  force  by  suing  out  a  scire  facias  upon  it  and  obtaining  a 
judgment  thereon,  continuing  the  lien  in  the  manner  prescribed  by 
the  act  of  assembly.  It  is  clear  from  what  was  proposed  to  be  proved, 
that  he  altogether  omitted  to  do  this ;  and  if  the  judgment  was  good 
at  the  time  he  accepted  of  the  assignment  of  it,  and  has  become  worth- 
less through  his  omission  to  continue  the  lien  of  it  upon  the  real 
estate  then  owned  by  Carson,  Irwin  ought  to  bear  the  loss  thus  aris- 
ing from  his  own  neglect. 

It  has  been  contended  that  it  was  the  duty  of  the  plaintiff  in  error, 
notwithstanding  his  assignment  of  the  judgment  to  Irwin,  to  attend 
to  having  it  revived  as  often  as  was  necessary  for  the  purpose  of  con- 
tinuing its  lien  upon  the  real  estate  of  the  defendant  in  it.  I  how- 
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ever  think  differently ;  because  by  the  assignment  of  it  he  parted 
with  all  his  right  and  his  authority  over  it.  He  thereby  transferred 
all  this  to  Irwin,  and  of  course  had  no  longer  any  right  to  interfere 
with  it.  Irwin  had  the  right  as  well  as  full  power  and  authority  to 
dispose  of  the  judgment  as  he  pleased  ;  either  to  let  the  lien  of  it  die, 
or  to  keep  it  alive ;  and  must  therefore  abide  the  consequences  of  his 
own  will  or  negligence.  The  conclusion  is,  that  the  proof  of  this 
second  proposition  ought  to  have  been  admitted,  and  that  the  court 
erred  in  rejecting  it. 

The  third  proposition  offered  to  be  proved  was,  that  the  title  of  Ir- 
win to  the  land  under  the  deed  of  conveyance  made  to  him  by  the 
plaintiff  in  error,  was  better  than  that  of  Robinson's,  under  which  he 
was  evicted  from  the  land.  This  testimony  was  clearly  admissible ; 
for  the  plaintiff  in  error  was  no  party  on  the  record  to  the  judgment 
in  ejectment,  under  which  Irwin  was  turned  out  of  possession  of  the 
land.  The  judgment  in  ejectment  was  therefore  only  prima  facie 
evidence,  as  against  the  plaintiff  in  error,  of  Robinson's  title  to  the 
land  being  better  than  that  of  Irwin's :  but  it  is  alleged  that  the 
plaintiff  in  error  had  notice  of  the  commencement  and  pendency  of 
the  action  of  ejectment,  and  is  therefore  concluded  by  the  judgment 
rendered  in  it  in  favour  of  Robinson's  title.  Supposing  this  to  be  so, 
how  does  it  appear  that  he  had  such  notice?  Certainly  not  by  any 
exhibition  of  the  record  of  the  action  of  ejectment  and  the  judgment 
given  in  it :  because,  as  already  observed,  he  is  not  a  party  on  the 
record  of  it ;  neither  does  it  appear  by  any  admission  of  his  placed 
upon  the  record  of  this  suit.  Whether  he  had  such  notice  or  not  was 
then  a  matter  in  pais,  and  became  a  question  of  fact  to  be  decided 
by  the  jury  and  not  by  the  court ;  but  the  court,  by  rejecting  the 
evidence  on  this  ground,  must  necessarily  have  decided  on  the  fact, 
that  the  plaintiff  in  error  had  such  notice.  Under  this  point  of  view, 
I  apprehend  the  court  erred  ;  for  even  in  case  evidence  of  a  regular 
notice  from  Irwin  to  Collingwood  of  the  action  of  ejectment  being 
brought  against  him,  with  a  request  to  appear  and  defend  against  it, 
had  been  given  by  Irwin,  still  as  long  as  such  notice  and  request 
were  not  admitted  by  Collingwood,  it  was  the  duty  of  the  court  be- 
low to  have  admitted  the  evidence  in  regard  to  the  title  to  the  land, 
and  afterwards  to  have  directed  the  jury,  that  if  from  the  evidence 
they  believed  that  Collingwood  was  notified  by  Irwin  or  his  attorney 
of  the  action  of  ejectment  being  brought,  and  was  requested  likewise 
to  appear  and  defend  against  it,  then  they  were  to  consider  him 
bound  and  concluded  by  the  judgment  rendered  in  it :  and  whether 
Irwin  had  a  better  title  to  the  land  than  Robinson  or  not,  was  a 
question  which  they  could  not  decide  according  to  any  opinion  of 
their  own  which  they  might  form  by  an  examination  of  their  respec- 
tive titles,  but  were  bound  to  decide  it  according  to  the  judgment 
given  upon  it  in  the  action  of  ejectment. 

But  it  appears  to  me  that  the  proof  of  notice  and  a  request  to  de- 
fend, was  not  at  all  such  as  would  have  warranted  the  court  in  leav- 
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ing  this  question  to  the  jury  in  the  manner  I  have  just  stated.  As 
to  the  evidence  of  notice  being  given  by  third  persons,  who  had  no 
concern  in  the  matter,  to  the  plaintiff  in  error  of  the  action  of  eject- 
ment being  brought  against  Irwin  to  take  the  land  from  him,  it  can 
avail  nothing ;  it  was  not  even  admissible.  Then  what  does  the 
evidence  of  Mr  Kingston  amount  to,  who  was  the  attorney  of  Irwin 
in  the  ejectment?  He  says  his  conversations  with  Collingwood 
were  had  with  him  as  the  attorney  of  Irwin  in  the  action  of  eject- 
ment ;  but  he  only  spoke  of  the  action  of  ejectment  as  brought  and 
pending,  and  told  Collingwood  that  he,  as  the  attorney  of  Irwin, 
would  hold  him  responsible  on  the  bond  ;  that  although  he  made  an 
assignment  of  it,  that  did  not  exonerate  him ;  and  that  he  never  re- 
quested Collingwood  to  come  and  defend  the  action  of  ejectment. 
Now  no  intimation  was  ever  given  to  Collingwood,  during  the  pend- 
ing of  the  action  of  ejectment,  or  that  Irwin  in  any  event  intended 
to  have  recourse  to  him  on  the  covenant  of  warranty  in  the  deed. 
Nothing  was  ever  said  to  him  by  either  Irwin  or  his  attorney,  from 
which  he  could  have  inferred,  or  even  conjectured,  that  such  a  suit 
as  the  present  would  be  brought  against  him  in  case  Irwin  lost  the 
land.  He  was  told  merely  that  he  would  be  held  responsible  on  the 
bond  which  he  had  assigned  to  Irwin.  Now,  although  no  lawyer, 
Collingwood  knew  well  that  his  assignment  of  the  bond  contained 
no  covenant  or  engagement  on  his  part  to  indemnify  and  compensate 
Irwin  for  the  land  in  case  he  lost  it,  and  consequently  he  need  give 
himself  no  concern  if  that  were  the  ground  upon  which  a  future  in- 
demnity in  case  of  loss  were  to  be  sought  against  him.  Such  notice, 
it  appears  to  me,  was  in  some  degree  calculated  to  mislead  Colling- 
wood, and  was  therefore  not  such  as  ought  to  have  been  given  under 
this  view  of  this  part  of  the  case.  I  think  that  the  question  of  title 
to  the  land  was  fairly  open  to  be  decided  according  to  the  whole  evi- 
dence which  might  have  been  given  on  the  trial  by  both  parties. 
The  court  therefore  ought  to  have  received  the  evidence  of  the  plain- 
tiff in  error  on  this  point. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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M'Kelry  against  Gilleland. 

Where  there  has  been  a  return  of  survey,  a  second  survey,  made  under  the 
same  warrant,  without  an  order  of  resurvey,  is  without  authority  and  void. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

This  was  an  amicable  action  of  ejectment,  in  which  David  Gille- 
land was  plaintiff,  and  James  M'Kelry  was  defendant  in  the  court 
below,  and  was  brought  to  recover  a  tract  of  land  containing  twenty- 
eight  acres.  The  plaintiff  claimed  under  a  warrant  in  the  name  of 
Adam  Gilleland.  dated  the  2d  of  May  1785,  for  one  hundred  and 
fifty  acres  of  land  in  Pitt  township,  on  the  waters  of  Turtle  creek, 
and  survey  by  Benjamin  Lodge,  the  deputy  surveyor,  dated  the  18th 
of  September  1786,  and  calling  for  one  hundred  and  thirty-three 
acres  and  one  hundred  and  forty-nine  perches.  The  plaintiff  further 
relied  on  a  petition,  dated  the  29th  of  March  1822,  from  Adam  Gil- 
leland and  J.  C.  Gilleland,  to  the  board  of  property,  for  an  order  of 
resurvey,  which  was  granted,  and  a  resurvey  made  by  the  deputy 
surveyor  of  twenty-eight  acres,  on  the  12th  of  April  1822.  The  de- 
fendant, amongst  other  things,  gave  in  evidence  a  survey  made  by 
Lodge,  the  deputy  surveyor,  on  the  same  warrant  to  Adam  Giileland 
sometime  in  the  month  of  May  1785,  calling  for  one  hundred  and 
sixty  acres.  The  survey  of  the  18th  of  September  1785,  under  which 
the  plaintiff  claimed,  was  therefore  a  second  survey,  and  was  made 
without  an  order  of  resurvey  from  the  board  of  property.  And  pre- 
vious to  the  resurvey,  made  in  pursuance  of  the  order  from  said  board, 
in  April  1822,  the  title  of  those  under  whom  the  defendant  claimed 
intervened. 

The  following  point,  amongst  others,  was  submitted  to  the  court 
below  by  the  defendant's  counsel. 

Where  an  official  survey  has  been  made  and  returned  by  the  pro- 
per authority,  for  the  warrantee,  he  has  fully  exercised  his  right,  as 
for  the  land  to  be  appropriated.  And  a  new  or  second  survey  upon 
other  land  cannot  be  made  without  new  authority,  or  an  order  from 
the  board  of  property.  And  in  this  case,  if  a  survey  was  made  upon 
the  warrant  in  the  name  of  Adam  Gilleland  in  the  month  of  May 
1785,  by  Lodge  the  deputy  surveyor,  the  second  survey  on  the  18th 
of  September  1786,  for  a  different  quantity,  and  upon  other  land, 
made  by  Lodge  also,  and  upon  the  same  warrant,  without  any  order 
from  the  board  of  property,  was  illegal  and  void. 

Then,  if  Adam  Gilleland's  warrant  had  been  previously,  in  1785, 
applied  to  other  land,  it  cannot,  accompanied  by  the  second  survey, 
in  1786,  give  any  right  to  the  land  now  in  dispute. 
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Error  was  assigned  to  the  charge  of  the  court  below  on  these 
points,  and  the  question  presented  to  this  court  was,  whether  the 
second  survey  was  valid. 

Fetterman,  for  plaintiff  in  error. 

The  survey  is  to  be  taken  as  the  act  of  the  party,  whose  duty  it  is 
to  have  the  survey  returned.  The  return  perfects  the  title.  The 
second  survey  of  this  case  was  made  without  an  order  of  resurvey 
from  the  board  of  property  ;  without  proper  authority ;  and  is  there- 
fore illegal  and  void.  Addleman  v.  Masterman,  1  Penns.  Rep.  458; 
Acre  and  Weiss  v.  Lanby  et  al.,  3  Ibid.  312  ;  Burton  et  al.  v.  Smith, 
1  Rawle  405  ;  Ruggles  et  al.  v.  Gaily,  2  Ibid.  238 ;  Star  v.  Brad- 
ford, 2  Penns.  Rep.  384;  Leach  v.  Armitage,  1  Yeates  107;  Smith  v. 
Fultz,  4  Serg.  #  Rawle  473 ;  Lessee  of  Harris  v.  Buchan  et  al.,  1 
Wash.  C.  C.  Rep.  191 ;  Hubley  v.  Vanhorne  et  al.,  7  Serg.  fy  Rawle 
185  ;  Morris  v.  Travis,  7  Ibid.  220 ;  Lessee  of  Meade  v.  Haymaker 
etal.,  3  Yeates  71. 

Burke,  for  defendant  in  error. 

The  second  survey  was  accepted  at  the  land  office.  They  gave 
in  evidence  the  first  survey.  We  then  went  on  to  show  that  no  such 
survey  was  ever  actually  made.  The  non  performance  of  duty  by 
a  deputy  surveyor,  who  made  the  draft  without  running  the  lines, 
cannot  deprive  the  plaintiff  of  his  right.  Faulkner  v.  Eddy's  Lessee, 
1  Binn.  188. 

PER  CURIAM. — The  single  point  in  the  cause  was  recently  decided 
at  Sunbury  in  Oyster  v.  Bellas;  where  it  was  determined  that  a  re- 
turn of  survey,  though  none  were  made,  is  not  to  be  treated  as  a 
nullity  in  order  to  authorize  a  survey  to  be  made  subsequently  with- 
out an  order  of  resurvey.  That  cause  was  twice  argued  and  delibe- 
rately considered  ;  and  its  authority  is  not  to  be  questioned.  We  are 
bound  to  say,  therefore,  that  the  second  survey  in  this  case  was  made 
without  authority.  The  other  points  are  not  pressed ;  but  upon  this 
it  is  impossible  to  sustain  the  judgment. 

Judgment  reversed,  and  a  venire  de  now  awarded. 


in. — PP 
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Cubbage  against  Nesmith. 

A  recognizance  given  for  the  payment  of  the  distributive  shares  to  the  heirs 
of  an  intestate,  by  a  purchaser,  is  a  lien  on  the  whole  estate  taken  by  him  at  the 
valuation,  and  not  merely  on  the  undivided  interests  of  such  heirs  as  have  not 
received  payment  of  their  shares. 

A  purchaser  at  sheriff's  sale,  under  a  judgment  obtained  in  a  scire  facias  on 
the  recognizance  by  the  owner  of  one  of  the  shares,  obtains  a  good  title  for  the 
whole  estate. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

The  plaintiff  in  error,  William  Cubbage,  was  the  plaintiff  below, 
and  brought  an  ejectment  to  recover  from  the  defendant,  Thomas 
Nesmith,  part  of  lot  No.  44,  on  Peon  street  in  the  city  of  Pitts- 
burgh.   The  plaintiff  gave  in  evidence  ihe  petition  of  Thomas  Wal- 
lace to  the  orphan's  court  of  Alleghany  county,  at  April  term  1811, 
setting  forth  that  he  was  the  grantee  of  Henry  Lutgen  and  Mary 
his  wife,  late  Mary  Laughrey,  and  John  M'Farland  and  Jane  his 
wife,  late  Jane  Laughrey,  which  said  Mary  and  Jane,  together  with 
Daniel  and  Nancy  (Nancy  still  being  in  her  minority),  were  the  heirs 
at  law,  and  only  issue,  of  Edward  Laughrey  deceased,  who  also  left 
a  widow  (now  intermarried  with  John  M'Neil),  and  died  intestate 
and  seised  of  said  lot  No.  44,  and  also  of  the  half  of  lot  No.  335,  on 
Fourth  street  in  the  said  city,  and  praying  for  a  valuation  or  parti- 
tion of  the  estate  between  the  petitioner  and  the  representatives  of 
the  intestate.     The  prayer  of  the  petition  was  granted  by  the  court, 
and  an  inquisition  was  accordingly  taken  on  the  3d  of  June  1811, 
appraising  the  property  as  follows,  to  wit,  lot  No.  44  at  1450  dollars, 
and  lot  No.  335  at  673  dollars,  amounting  together  to  the  sum  of 
2123  dollars.     On  the  18th  of  November  1811,  the  orphan's  court 
awarded  the  estate,  so  appraised,  to  Thomas  Wallace ;  and  on  the 
same  day  Thomas  Wallace  and  William  Wilkins  entered  into  a 
recognizance  in  the  sum  of  4000  dollars,  for  the  payment  of  the 
shares  due  to  the  heirs  of  the  intestate,  according  to  law,  in  six 
months.     On  the  16th  of  March  1816  James  O'Harra,  as  the  guar- 
dian of  Nancy  Laughrey,  gave  Thomas  Wallace  a  receipt  for  603 
dollars  3  cents,  in  full  of  her  one-fourth  part  of  the  valuation  of  the 
intestate's  estate.     Thomas  Wallace  thus  became  vested  with  the 
interests  of  three  out  of  four  of  the  heirs.    On  the  16th  of  May  1823 
the  petition  of  the  administrators  of  Thomas  Wallace,  then  deceased, 
was  presented  to  the  common  pleas,  setting  forth  that  on  the  20th 
of  April  1815  a  parol  contract  for  the  sale  of  the  part  of  lot  No.  44 
now  in  dispute,  to  William  Cubbage,  the  plaintiff,  was  entered  into 
by  Wallace,  and  praying  the  court  for  authority  to  execute  a  deed 
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for  the  same  to  the  said  Cubbage,  which  authority  was  granted  on 
the  19th  of  July  1823 ;  and  on  the  19th  of  September  1823  a  deed 
was  accordingly  executed.  The  deposition  of  Lewis  Peters  was  then 
read,  proving  this  contract  and  sale  by  Wallace,  in  his  lifetime,  to 
Cubbage  for  the  consideration  of  600  dollars ;  the  payment  by  Cub- 
bage of  300  dollars  in  land  ;  the  occupancy  by  him  of  the  slaughter- 
house on  the  ground  for  some  time  after  the  purchase  ;  and  the  pay- 
ment of  the  remaining  300  dollars  to  the  administrators  of  Wallace. 

The  defendant  then  gave  in  evidence  the  record  of  a  suit,  brought 
to  August  term  1823  in  the  common  pleas  of  AUeghany  county,  in 
the  name  of  the  commonwealth,  for  the  use  of  Emanuel  Baker  and 
wife,  against  William  Wilkins,  surviving  co-cognizor  with  Thomas 
Wallace  deceased,  with  notice  to  the  administrators  of  said  Wallace, 
and  to  the  terre  tenants  of  lot.  No.  335.  Baker  and  wife  had  become 
vested  with  the  interest  of  Daniel  Laughrey,  the  only  heir  whose 
interest  in  the  estate  remained  unsatisfied.  In  that  suit  judgment 
was  obtained  on  the  1st  of  August  1825  for  969  dollars  94  cents, 
under  which  lot  No.  44  was  levied  upon,  and  on  the  28th  of  January 
1826,  sold  to  James  Cargill  and  Thomas  Nesmith  for  1000  dollars, 
to  whom  a  sheriff's  deed  for  the  same,  dated  the  30th  of  January 
1826,  was  duly  executed,  acknowledged  and  recorded.  On  the  19th 
of  June  1827  Cargill  and  wife,  by  deed  recorded  on  the  7th  of  Au- 
gust 1829,  conveyed  their  interest  in  the  lot  to  Nesmith. 

The  plaintiff  then  gave  in  evidence  the  record  of  a  suit  in  the  com- 
mon pleas,  brought  to  November  term  1819,  by  John  and  Neal  Dar- 
ragh  against  Thomas  Wallace's  administrators,  in  which  judgment 
was  obtained  for  354  dollars  14  cents.  Under  this  judgment,  lot  No. 
44,  inter  alia,  was  levied  upon,  and  under  a  venditioni  exponas  to  No- 
vember term  1823,  returned  as  sold  for  105  dollars  to  John  Darragh, 
James  Cargill  and  Thomas  Nesmith.  A  sheriff's  deed  for  the  same, 
dated  the  3d  of  November  1823,  was  executed  to  Cargill  and  Nes- 
mith, and  duly  acknowledged  and  recorded.  Before  this  deed  was 
executed,  Cargill  had  notice  of  the  claim  of  Cubbage. 

The  following,  amongst  other  points,  was  submitted  to  the  court 
below  by  the  plaintiff's  counsel. 

The  recognizance  of  Wallace  and  Wilkins  gave  to  the  plaintiffs 
in  the  scire  facias  a  lien  upon  one  undivided  fourth  part  of  lot  No.  44; 
and  a  sale  under  the  judgment,  obtained  by  Baker  and  wife,  trans- 
ferred no  more  than  the  one  undivided  fourth  part  of  the  subdivision 
sold  by  Wallace  to  Cubbage. 

Upon  this  point  the  court  below  (Shaler,  president)  charged,  that 
the  recognizance  was  a  lien  upon  the  whole  of  the  lot,  and  that  the 
lien  of  Baker  and  wife  was  not  restricted  to  an  undivided  fourth  part. 
Error  was  assigned  to  this  charge. 

Forward,  for  plaintiff  in  error,  contended,  that  the  judgment  de 
ten-is  under  the  recognizance  was  a  lien  only  on  the  undivided  fourth 
part,  which  was  the  amount  of  the  interest  held  in  the  lot  by  Baker 
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and  wife,  and  was  not  a  lien  on  the  whole  of  the  lot.  The  lien  is 
only  commensurate  with  that,  interest,  and  the  judgment  could  not 
operate  to  any  greater  extent.  Blocher  v.  Hess's  Administrator,  1 
Serg.  $•  Rawle  460;  Beattie  and  wife  v.  Smith,  4  Yeates  102 ;  Fo- 
gelsonger  v.  Somerville,  6  Serg.  #  Rawle  267;  Allen  v.  Reesor,  16 
Serg.  fy  Rawle  10 — 16 ;  Kean  v.  Ridgway,  Ibid.  60. 

Fetterman,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  naked  question  on  this  record  is,  whether  a 
recognizance  in  the  orphan's  court  binds  the  whole  estate,  or  only  the 
undivided  share  of  the  child  as  it  existed  before  it  was  vested  in  the 
cognizor  by  the  decree  of  confirmation.  The  doubt  was  formerly  the 
other  way,  whether  it  did  not  bind  all  the  cognizor's  land  taken  at 
the  valuation  or  acquired  previously ;  and  that  doubt  was  not  resolved 
till  it  was  settled  in  Allen  v.  Reesor,  16  Serg.  fy  Rawle  10,  that  such 
recognizance  binds  no  more  than  the  land  taken  by  the  decree  ;  but 
the  lien  has  not  been  thought  capable  of  further  restriction.  A  child 
who  has  taken  the  estate  at  a  valuation,  is,  as  regards  the  land  so 
taken,  exactly  in  the  situation  of  any  other  purchaser  from  tenants 
in  common,  against  whom  a  judgment  recovered  by  one  of  the  ten- 
ants binds  the  whole  estate  :  and  why  should  not  a  recognizance  7 
To  sell  but  what  was  the  undivided  purparty  of  a  child  as  an  interest 
in  common,  would  defeat  the  very  purpose  of  partition  by  distribu- 
tion of  the  value,  and  undo  all  that  the  orphan's  court  had  done. 
When  an  estate  is  incapable  of  partition  in  kind,  as  this  was  found 
to  be  by  the  inquest,  the  purpose  of  vesting  the  whole  in  a  child  or 
a  purchaser,  and  giving  the  other  children  their  shares  in  money 
instead  of  land,  is  to  preserve  the  land  from  destruction  by  division  : 
but,  according  to  the  theory  of  the  argument,  it  would  have  to  be 
brought,  if  not  to  a  partition  in  kind  at  last,  yet  at  least  to  a  partition 
at  the  common  law,  modified,  as  it  is,  by  our  statutes ;  in  which  the 
process,  with  its  incidents  of  valuation,  confirmation,  lien,  and  sale 
of  separate  interests,  might  be  repeated  Mies  quoties.  For  if  the  con- 
solidated title  of  the  children  were  again  to  be  separated  by  succes- 
sive sales  of  their  respective  shares,  the  purchasers  would  stand  in 
relation  to  each  other,  as  the  children  stood  before  the  decree  of  con- 
firmation; a  result  certainly  not  contemplated  by  the  legislature, 
who,  in  providing  for  partition  in  the  orphan's  court  by  distribution 
of  value,  meant  to  do  more  than  lay  a  foundation  for  an  action  of 
partition  at  the  common  law.  But  to  lay  all  this  out  of  view,  as 
well  as  the  costs  that  would  be  incurred,  and  the  inconvenience  that 
would  be  felt  from  consecutive  sales  of  the  separate  shares,  as  the 
children  should  call  for  their  money,  it  is  evident  that  the  title  to  a 
tract  incapable  of  division,  would  sell  to  less  advantage  in  parcels 
than  in  bulk.  No  one  would  purchase,  except  at  an  undervalue,  an 
interest  which  might  require  a  lawsuit  to  give  him  the  separate  own- 


Sept.  1834.]  OF  PENNSYLVANIA.  317 

[Cubbage  v.  Nesmith.] 

ership  of  it,  or  at  last  but  a  compensation  for  it  in  money.  It  is 
therefore  more  beneficial  for  all  parties  in  regard  to  the  expense  of 
the  proceeding  and  the  price  to  be  obtained,  as  well  as  more  conso- 
nant to  analogy,  to  sell  the  whole  together.  We  are  therefore  of 
opinion  that  the  recognizance  bound  the  entire  title  to  the  lot,  and 
that  the  purchaser  under  it  acquired  an  exclusive  fee  simple  in  the 
parcel  in  question. 
Judgment  affirmed. 


Lowrie  against  Verner. 

In  a  suit  to  recover  from  a  magistrate  the  penalty  of  50  pounds,  imposed  by 
the  first  section  of  the  act  of  the  14th  of  February  1730,  for  marrying  mi- 
nors and  apprentices,  where  the  notice,  given  under  the  act  of  the  21st  of  March 
1772,  apprized  the  defendant  that  suit  would  be  brought  against  him  in  the 
common  pleas,  whereas  it  was  instituted  in  the  district  court,  such  notice  was 
held  good. 

A  fact  admitted  among  counsel  in  the  presence,  but  prior  to  the  swearing  of 
the  jury,  is  not  evidence,  and  should  be  excluded  from  the  consideration  of  the 
jury. 

If  the  plea  of  tender  of  amends  be  not  put  in,  the  court  and  jury  are  not  au- 
thorized by  the  act  of  assembly  to  pass  upon  the  question  of  amends. 

No  sum  of  money  short  of  the  penalty  is  a  sufficient  amends. 

ERROR  to  the  district  court  of  Jllleghany  county. 

This  was  an  action  of  debt  brought  by  John  Verner,  the  defendant 
in  error,  to  recover  from  Matthew  B.  Lowrie,  Esq.,  an  alderman  in 
the  city  of  Pittsburgh,  the  penalty  of  50  pounds  for  marrying  a  son 
of  Verner,  who  was  a  minor,  under  the  age  of  twenty-one  years, 
without  a  license  or  the  consent  of  his  parents. 

The  plaintiff  below  offered  in  evidence  a  notice  apprizing  the  de- 
fendant that  suit  would  be  brought  against  him  in  the  common 
pleas.  The  defendant's  counsel  objected  to  the  notice  as  insufficient, 
because  the  suit,  instead  of  being  brought  in  the  common  pleas,  was 
instituted  in  the  district  court.  The  objection  was  overruled;  and 
at  the  instance  of  the  defendant's  counsel  an  exception  was  sealed. 

After  the  jury  were  called,  but  before  they  were  sworn,  an  appli- 
cation was  made  by  the  defendant  below  for  a  continuance  of  the 
cause,  on  the  ground  of  the  absence  of  a  witness.  The  plaintiff's 
counsel  then  offered  to  admit  any  facts  which  the  defendant  would 
say  he  could  prove  by  the  witness  if  present.  The  defendant  then 
stated  he  could  prove  that  he  offered  to  pay  the  plaintiff  60  dollars  if 
he  would  compromise  the  suit,  and  that  the  plaintiff  refused,  saying 
he  was  sorry  he  could  not  make  the  defendant  pay  1000  dollars. 
Although  this  was  agreed  to  be  admitted  in  the  presence  of  the  jury 
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before  they  were  sworn,  it  was  entirely  overlooked  or  forgotten,  at 
least  not  commented  or  relied  upon  by  the  counsel  on  the  trial. 

Verdict  and  judgment  were  rendered  in  favour  of  the  plaintiff  for 
the  amount  of  the  penalty. 

The,  following  errors  were  relied  upon. 

1.  That  the  court  erred  in  admitting  the  notice  in  evidence. 

2.  In  charging  the  jury  that  the  plaintiff  could  recover  notwith- 
standing the  notice  called  for  a  different  court. 

3.  In  telling  the  jury  they  should  not  mind  what  they  heard  about 
a  tender  of  amends. 

Fetterman,  for  plaintiff  in  error. 

The  notice  given  in  this  case  is  required  by  the  first  section  of  the 
act  of  the  21st  of  March  1772.  Purd.  492.  That  act  requires  that 
the  notice  of  the  writ  or  process,  which  it  prescribes,  shall  contain 
the  cause  of  action  against,  the  defendant.  The  notice  in  the  present 
case  was  calculated  to  mislead  the  defendant,  and  was  not  a  compli- 
ance with  the  act.  By  the  act,  the  privilege  of  tendering  amends  is 
given  to  the  defendant.  Mitchell  v.  Cowgill,  4  Binn.  24;  Litle  v. 
Toland,  6  Binn.  83 ;  7  Term  Rep.  631  ;  Prior  v.  Craig,  5  Serg.  # 
Rawle  44. 

Burke,  for  defendant  in  error. 

The  district  court  has  concurrent  jurisdiction  with  the  common 
pleas  of  all  causes  of  action  where  the  amount  in  controversy  exceeds 
100  dollars.  The  presumption  is,  that  justice  will  be  administered 
in  one  court  as  well  as  in  the  other.  Notice  of  the  kind  of  writ  is 
not  necessary.  No  amends  short  of  the  penalty  is  sufficient.  Mitchell 
v.  Cowgill,  4  Binn.  25. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — In  the  argument  of  this  case,  two  errors  have  been 
relied  on  by  the  plaintiff  in  error.  The  first  is,  that  the  notice  to  the 
magistrate  of  the  plaintiff's  intention  to  institute  a  suit  was  defective, 
because  it  informed  him  that  the  action  would  be  brought  in  the 
court  of  common  pleas  of  Alleghany  county,  whereas  it  was  after- 
wards brought  in  the  district  court  of  Alleghany  county.  The  great 
object  of  notice  is  to  apprize  the  rnagistrate  who  it  is  that  complains, 
and  what  the  nature  of  the  complaint  is,  in  order  that  he  may  in- 
form himself  of  the  injury  sustained,  and  prevent  a  suit  by  the  payment 
of  sufficient  amends.  For  this  purpose  the  act  of  1792  requires  the 
cause  of  action  to  be  clearly  and  explicitly  stated,  and  the  name  of 
the  attorney  or  agent,  together  with  the  place  of  his  abode,  to  be  in- 
dorsed on  the  notice.  These  are  indispensable  requisites,  which  must 
be  strictly  complied  with;  and  for  defects  in  these  points,  suits  against 
justices  have,  in  repeated  instances,  failed.  But  in  other  matters,  a 
substantial  compliance  with  the  act.  has  been  deemed  sufficient,  and 
nice  and  captious  objections  in  matters  of  form  have  been  overruled. 
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At  least  this  been  the  spirit  of  the  decisions  in  Pennsylvania,  where 
the  act  is  construed  with  more  liberality  than  its  prototype  has  been 
in  England.  Thus,  in  Mitchell  v.  Cowgill,  4  Binn.  20,  the  supreme 
court  held  in  1811,  that  the  notice  need  not  state  the  kind  of  writ 
that  would  be  issued;  though  the  contrary  had  been  determined  by 
an  English  judge  in  1767,  and  confirmed  by  the  king's  bench  in 
1798.  7  Term  Rep.  631.  The  act  does  not  require  the  plaintiff  to 
state  the  court  in  which  the  suit  will  be  brought :  its  insertion  is  su- 
perfluous, and  a  mistake  in  it  cannot  prove  prejudicial  to  the  defend- 
ant. If  indeed  the  court  of  common  pleas  had  no  jurisdiction  of  the 
case,  then  some  stress  might  be  laid  on  the  objection.  It  might  be 
alleged  that  the  defendant,  knowing  that  a  suit  brought  in  the  court 
mentioned  in  the  notice  was  not  maintainable,  had  omitted  to  tender 
amends.  But  the  jurisdiction  of  these  two  courts,  in  original  actions 
for  claims  exceeding  100  dollars,  is  concurrent :  and,  therefore,  the 
defendant  could  not  be  led  into  such  omission  by  the  contents  of  the 
notice.  I  am  therefore  of  opinion  that  there  was  no  error  in  admit- 
ting the  notice  in  evidence,  and  in  charging  the  jury  that  the  plain- 
tiff could  recover,  notwithstanding  a  different  court  was  mentioned. 

Another  error  assigned  is,  that  the  court  erred  in  instructing  the 
jury  they  should  not  regard  what  they  heard  about  a  tender  of  amends. 
The  privilege  of  tendering  amends  being  the  great  object  for  which 
the  act  was  passed,  any  defence  on  that  score  ought  to  be  carefully 
preserved  to  the  magistrate.  But  in  the  shape  it  was  presented,  it 
was  liable  to  various  objections.  It  does  not  appear  that  there  was 
any  evidence  on  the  subject  before  the  jury.  An  admission  was 
made  among  counsel,  prior  to  the  swearing  of  the  jury,  but  not  re- 
stated to  the  jury  as  part  of  the  evidence  in  the  case  after  they  were 
sworn.  The  jury  are  to  be  considered  conusant  only  of  what  comes 
to  their  knowledge  after  their  duty  commences  by  their  qualifica- 
tion to  try  the  cause:  and  if  the  parties  or  their  counsel  neglect  to 
bring  material  evidence  before  them  regularly,  it  is  their  own  fault. 
In  addition  to  this,  there  was  no  plea  of  tender  of  amends  ;  in  which 
case  only,  does  the  act  of  assembly  authorize  the  court  and  jury  to 
pass  upon  it. 

But  if  it  had  been  pleaded,  and  was  regularly  in  evidence,  it  was 
not  material.  No  sum  of  money  short  of  the  penalty  could  be  a  suf- 
ficient amends.  In  demands  founded  on  torts  and  sounding  in 
damages,  any  sum  of  money  may  be  treated  as  amends,  because  the 
standard  of  damage  is  uncertain,  depending  on  a  variety  of  circum- 
stances, and  a  pariy  is  as  likely  to  recover  on  trial  less  than  the  sum 
tendered,  as  to  recover  more.  But  for  a  pecuniary  debt,  fixed  and 
certain,  a  less  sum  of  money  cannot  be  an  equivalent.  Thus,  pay- 
ment of  a  less  sum  of  money  can  never  be  admitted  as  an  accord  and 
satisfaction  of  a  greater  sum  due.  1  Stra.  426  ;  Co.  Lit.  212,  6.; 
5  East  232.  But  payment  of  any  sum  accepted  as  satisfaction  of 
damages  for  a  personal  injury,  is  sufficient.  1  Bac.  M.  41.  Here 
the  50  pounds  is  given  by  the  act  to  the  party  grieved,  and  nothing 
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less  can  be  a  compensation  for  it.     The  defendant  might  have  made 
a  tender  of  that  sum,  and  thereby  relieved  himself  from  costs,  and 
that  was  the  only  amends  that  could  be  recognized  as  legal. 
Judgment  affirmed. 


Richardson  against  Cassily. 

Judgment  cannot  be  entered  on  an  award  made  under  a  submission  by  parol, 
out  of  court,  and  not  restricted  to  matters  in  variance  in  the  cause.  Such  an 
award  can  only  be  enforced  by  action. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

Patrick  Cassily  was  the  plaintiff  below.  On  the  20th  of  May  1828 
an  award  of  40  dollars  in  his  favour  was  rendered  by  arbitrators, 
under  the  compulsory  arbitration  law,  from  which  the  defendant 
below  appealed.  A  submission  by  parol  then  took  place,  under 
which  the  following  award  was  made. 

"  We,  the  undersigned,  being  chosen  to  settle  all  disputes  between 
William  Richardson  and  Patrick  Cassily,  do  report,  that  in  our  opin- 
ion William  Richardson  ought  to  pay  said  Cassily  the  sum  of  25 
dollars,  and  pay  all  costs  that  may  have  accrued  on  the  suit  in 
court. 

"  WILLIAM  LECKY, 
"THOMAS  CASSILY. 

"April  27,  1829. 

"  We  agree  to  the  above  award. 

"  WILLIAM  RICHARDSON, 
"  P.  CASSILY." 

On  the  17th  of  May  1834,  on  motion  of  Cassily's  counsel,  this 
award  and  agreement  were  ordered  to  be  filed  and  judgment  thereon 
entered,  as  follows  : 

"April  27th  1829,  William  Lecky  and  Thomas  Cassily,  to  whom 
were  referred  all  matters  in  variance  between  the  parties,  find  for  the 
plaintiff  25  dollars,  and  that  the  defendant  pay  the  costs  of  this  suit. 
To  this  award  the  parties  agree  as  per  writing  annexed  to  the 
award." 

A.  fieri  facias  issued  to  June  term  1834  for  debt  and  all  costs. 

The  following  errors  were  assigned. 

1 .  The  court  erred  in  entering  judgment  on  the  award  or  report 
of  William  Lecky  and  Thomas  Cassily,  the  remedy,  if  any,  being  by 
action. 

2.  The  court  erred  in  ordering  judgment  for  costs,  and  there  was 
error  in  issuing  the  execution  for  costs. 


Sept.  1834.]  OF  PENNSYLVANIA.  321 

[Richardson  v.  Cassily.] 

Felterman,  for  the  plaintiff  in  error,  cited,  Add.  224 ;  Pollard  t>. 
Shaffer,  1  Doll  212;  Lewis  v.  England,  4  Binn.  5 ;  Holdship  v. 
Alexander,  13  Serg.  <$•  Rawle  230. 

Bttrke,  for  the  defendant  in  error. 

The  objection  to  the  award  was,  that  it  was  made  under  a  submis- 
sion by  parol.  But  that  does  not  vitiate  the  award,  which  was 
agreed  to  by  the  parties  after  it  was  rendered.  It  will  be  treated  as 
an  award  made  under  the  act  of  1705.  Large  v.  Passmore,  5  Serg. 
fy  Rawle  51.  There  were  no  exceptions  filed  in  the  court  below, 
where  the  judgment  was  not  entered  in  a  summary  way.  Whether 
it  be  an  award  at  common  law,  or  under  the  act  of  1705,  is  imma- 
terial. Shippen's  Lessee  v.  Bush,  1  Dall.  251  ;  Williams  v.  Craig, 
Ibid.  314  ;  Harris  v.  Harris's  Administrator,  6  Sinn.  422. 

PER  CURIAM. — The  submission  was  by  parol  made  out  of  court, 
not  made  a  rule  of  court,  and  not  restricted  by  its  terms  to  matters 
in  variance  in  the  cause ;  and  from  the  terms  of  the  award  it  might 
seem  that  matters  out  of  court  had  act  ually  been  passed  upon  by  the 
arbitrators,  who  have  directed  the  defendant  to  pay  the  plaintiff 
money,  "and  all  costs  that  may  have  accrued  on  the  suit  in  court.'* 
What  authority  does  such  a  submission  give  to  treat  the  award  as  if 
it  were  made  in  the  action  1  It  was  not  made  in  the  action,  but  the 
action  was  included  in  the  submission.  Being  by  parol,  it  might,  per- 
haps, be  enforced  by  action  ;  but  it  was  clearly  erroneous  to  render 
judgment  on  it  in  the  action  pending. 

Judgment  reversed. 


Call  an  against  Gay  lord. 

Comparison  of  handwriting  is  evidence  in  a  suit  for  a  libel,  where  it  goes  in 
corroboration  of  other  evidence  tending  strongly  to  prove  the  handwriting  of 
the  libel  to  be  that  of  the  defendant. 

Depositing  a  libel  (which  was  in  the  form  of  an  anonymous  letter)  in  the  post- 
office,  where  it  was  mailed  and  despatched,  together  with  the  fact  of  its  pro- 
duction by  the  plaintiff  on  the  trial,  is  sufficient  evidence  of  its  publication,  with- 
out  the  oath  of  the  person  to  whom  it  was  addressed,  who,  living  out  of  the 
state,  was  out  of  the  jurisdiction  of  the  court. 

ERROR  to  the  district  court  of  Jllleghany  county. 

This  was  an  action  on  the  case  for  a  libel  brought  by  Thomas  G. 
Gaylord,  the  defendant  in  error,  against  the  plaintiff  in  error,  James 
Callan.  The  plaintiff  below  complained  that  Callan  (having  ac- 
quired a  knowledge  of  his  private  affairs  from  his  employment  as 
III.— QQ 
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book-keeper  in  his  house)  published  an  anonymous  libel,  in  the  form 
of  a  letter,  addressed  to  a  merchant  in  Boston,  injuriously  affecting 
the  plaintiff's  character  and  business  as  a  merchant  in  the  city  of 
Pittsburgh. 

After  the  testimony  of  several  witnesses,  who  thought  that,  al- 
though the  handwriting  in  the  libel  was  disguised,  it  nevertheless 
appeared  to  be  that  of  the  defendant,  proof  was  given  of  his  malig- 
nant feelings  towards  the  plaintiff,  as  displayed  by  frequent  expres- 
sions like  those  contained  in  the  libel. 

The  testimony  of  Joseph  S.  Hastings  of  Boston,  to  whom  the  letter 
was  addressed,  had  not  been  procured,  and  the  only  additional  evi- 
dence of  publication  resulted  from  the  facts  of  the  letter  being  mailed 
and  stamped  with  the  Pittsburgh  postmark,  together  with  the  testi- 
mony of  the  postmaster  that  it  had  been  despatched,  and  that  it  was 
produced  upon  the  trial  by  the  plaintiff.  The  defendant  objected  to 
the  admission  of  the  letter  in  evidence,  on  the  ground  that  the  pub- 
lication had  not  been  proved.  The  objection  was  overruled  and  ex- 
ception taken. 

The  plaintiff  produced  his  account  books,  proved,  by  persons  ac- 
quainted with  the  defendant's  handwriting,  to  be  chiefly  in  the 
handwriting  of  the  defendant,  the  parts  written  by  him  being  par- 
ticularly pointed  out.  They  were  then  offered  in  evidence  for  the 
purpose  of  comparing  the  handwriting  with  that  in  the  alleged 
libel.  The  defendant's  counsel  objected,  because  the  books  were  not 
admitted  to  be  in  the^defendant's  handwriting,  and  that  the  mode 
of  proof  by  comparison  was  insufficient  and  illegal  in  the  case.  The 
objection  was  overruled  and  the  books  admitted  by  the  court ;  to 
which  the  defendant's  counsel  excepted. 

The  following  point  was  submitted  by  the  defendant's  counsel  to 
the  court  below. 

That  the  facts  of  the  letter  (containing  the  alleged  libel)  being 
in  the  plaintiff's  possession  and  produced  by  the  counsel  on  the  trial ; 
of  the  Pittsburgh  postmark  being  proved  by  Mr  Eichbaum,  he  hav- 
ing no  doubt  it  was  made  by  him  in  the  postoffice  ;  even  supposing 
the  letter  written  by  the  defendant,  are  not  legal  evidence  of  publi- 
cation, nor  a  ground  from  which  an  inference  of  publication  can  be 
legally  drawn. 

The  court  below  charged  the  jury  on  this  point  as  follows. 

If  an  anonymous  letter,  containing  libellous  matter  of  another,  be 
proved  to  be  in  the  handwriting  of  the  defendant  and  in  the  post- 
office,  directed  to  a  third  person,  it  is  prima  facie  evidence  that  the 
person  writing  it  deposited  it  there  for  the  purpose  of  sending  it  to 
the  person  to  whom  it  is  addressed  ;  and  in  the  absence  of  any  proof 
that  the  letter  was  withdrawn  by  the  defendant,  the  jury  will  be 
justified  in  presuming  that  the  letter  went  to  its  place  of  destination, 
and  in  considering  the  facts  of  such  a  letter  being  put  into  the  post- 
office,  directed  to  a  third  person,  sufficient  evidence  of  publication, 
without  any  proof  by  the  person  to  whom  it  was  addressed,  that  he 
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received  and  read  it.  Where  a  libellous  letter  in  the  handwriting 
of  the  defendant  has  been  put  into  the  mail,  directed  to  a  third  per- 
son, the  possession  of  the  letter  by  the  plaintiff  is  some  evidence  of 
publication,  on  which  a  suit  may  be  brought. 

The  opinion  of  the  court  was  excepted  to  by  the  counsel  of  the 
defendant  below,  and  is  here  assigned  for  error.  Error  is  also  as- 
signed to  the  admission  of  the  plaintiff's  account  books  in  evidence. 

W.  H.  Lowrie  and  Forward,  for  plaintiff  in  error. 

The  publication  ought  to  have  been  proved  by  Hastings.  The 
case  relied  upon  by  the  other  side  in  the  court  below,  was  that  in  1 
Lord  Raym.  416,  417.  But  there,  there  was  proof  that  the  libel  was 
published.  2  Stark.  Ev.  848,  cited  Ring  v.  Watson,  1  Camp.  JV.  P. 
215,  where  the  receipt  of  the  letter  was  proved,  and  the  postmark  was 
offered  to  show  the  venue.  7  East  69 ;  2  Eng.  Com.  Law  Rep.  358 — 
386.  In  all  these  cases  the  publication  was  distinctly  proved,  and 
the  only  question  was  that  of  venue.  There  the  letter,  if  published 
at  all,  was  published  in  Boston,  and  positive  evidence  was  within 
the  reach  of  the  court.  Notwithstanding  this,  secondary  evidence 
of  publication  was  admitted. 

On  the  other  point,  comparison  of  handwriting  is  fallacious  evi- 
dence, and  particularly  here  where  the  hand  was  disguised ;  and  one 
witness  swore  positively  that  the  body  of  the  letter  was  not  in  Cal- 
lan's  handwriting.  The  principle  is,  that  papers  admitted  may  go 
in  comparison,  but  not  papers  Crowed.  Farmer's  Bank  of  Lancaster 
v.  Whitehill,  10  Serg.  #  Rawle  110. 

Watts  and  Fetterman,  for  defendant  in  error,  cited,  M'Corkle  v. 
Binns,  5  Binn.  349  ;  Ball  v.  Hughes,  10  Mass.  39 ;  4  Barn.  $  Aid. 
95;  Metcalf  v.  Markham,  3  Term  Rep.  652;  2  Camp.  JV.  P.  506;  7 
East  69;  11  Mass.  309;  2  Stark.  Ev.  653,  note  4;  1  Gall.  175. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Nothing  has  been  more  fluctuating  than  the  rule 
of  competency  in  respect  to  evidence  of  handwriting  by  comparison. 
In  England  it  is  broadly  laid  down  that  such  evidence  is  inadmissible, 
though  the  rule  does  not  seem  to  be  without  its  exceptions  even 
there.  In  some  of  the  United  States  it  has  no  prohibitory  effect  at 
all ;  and  in  some,  if  not  all  of  the  rest,  it  exists  with  material  quali- 
fications. In  Pennsylvania,  it  may  be  considered  as  settled  by  Vick- 
roy  v.  Skelly,  14  Serg.  fy  Rawle  372,  that  naked,  unassisted  com- 
parison of  hands  is  inadmissible,  where  the  question  is  not  on 
the  writing  of  a  public  officer  so  long  dead  as  to  preclude  the  pro- 
duction of  any  thing  better.  But  its  competency  for  purposes  of 
corroboration  seems  to  be  established  in  both  civil  and  criminal  cases. 
In  the  Farmer's  Bank  v.  Whitehill,  10  Serg.  fy  Rawle  110,  it  was 
received  to  corroborate  the  belief  of  two  witnesses  who  had  seen  the 
party  write,  but  could  not  pronounce  positively  as  to  the  fact;  and  in 
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M'Corkle  v.  Binns,  5  Binn.  349,  the  principle  was  extended  to  the 
types  and  devices  of  a  newspaper.  Such  being  the  rule  in  civil  ac- 
tions, it  is  not  easy  to  understand  how  a  doubt  could  be  entertained 
of  its  propriety  in  criminal  prosecutions.  Any  distinction  that  may 
have  been  taken  on  that  head,  seems  to  be  abandoned  both  here  and 
in  Westminster  Hall,  where  this,  as  well  as  perhaps  every  other  rule 
which  has  regard  to  the  quality  and  not  the  quantity  of  the  proof,  is 
the  same  in  all  the  courts  of  common  law.  In  M'Kee's  case,  Jlddi- 
son  38,  comparison  of  hands  was  resorted  to  on  the  trial  of  an  indict- 
ment for  forging  a  writing  found  in  the  prisoner's  possession;  and  the 
competency  of  it  in  criminal  cases,  subject  to  the  restriction  already 
indicated,  is  reluctantly  admitted  by  Mr  Justice  Duncan  delivering 
the  opinion  of  the  court  in  the  Commonwealth  v.  Smith,  6  Serg.  4" 
Rawle  571.  My  experience  furnishes  no  instance  in  which  notes 
uttered  by  a  counterfeiter,  or  found  on  his  person,  were  not  compared 
with  genuine  notes  of  the  same  bank.  Such  then  being  the  rule, 
how  does  the  case  stand  upon  it  ]  The  plaintiff  had  proved  that  the 
libellous  letter,  though  in  a  feigned  hand,  appeared  in  the  judgment 
of  the  witnesses  to  be  written  by  the  defendant ;  that  it  was  post- 
marked with  the  place  of  his  residence,  in  the  letters  and  figures  of 
the  postmaster  there  ;  that  he  had  called  the  plaintiff  a  damned 
rascal ;  accused  him  of  having  defrauded  one  of  his  creditors  in  New 
York,  and  said  that  no  one  would  fill  an  order  for  him.  Surely  after 
having  laid  so  broad  a  foundation,  the  plaintiff's  books,  written  in 
part  by  the  defendant,  were  proper  to  corroborate  the  inference  of  his 
being  the  writer  of  an  anonymous  letter  calculated  to  injure  the 
plaintiff,  with  another  of  his  creditors  in  Boston. 

The  evidence  of  publication  was  amply  sufficient  to  warrant  the 
verdict.  The  fact  that  the  letter  was  put  into  the  postoffice,  raised 
a  natural  presumption,  founded  in  common  experience,  that  it  reach- 
ed its  destination  by  the  regular  operations  of  the  mail.  The  objec- 
tion is,  that  this  presumption  is  inferior  to  the  oath  of  the  party  to 
whom  the  letter  was  addressed.  Granting  it  to  be  so,  yet  as  he  was 
beyond  the  limits  of  the  jurisdiction,  it  was  the  best  evidence  in  the 
plaintiffs  power ;  for  though  foreign  testimony  may,  for  the  most 
part,  be  procured  by  a  commission,  yet  as  a  foreign  witness  is  not 
bound  to  testify,  his  compliance  with  the  mandate  is  not  of  right,  but 
of  grace ;  and  evidence  is  -not  to  be  deemed  secondary  where  better 
is  not  within  the  compass  of  the  party's  means.  But  aside  from  this, 
the  depositing  of  the  letter  in  the  postoffiee  would  be  a  publication 
of  it  though  it  never  came  to  the  hands  of  him  for  whom  it  was  in- 
tended, if  it  came  to  those  of  any  one  else,  because  a  wrongdoer  is 
answerable  for  all  the  consequences  of  his  acts.  It  was  proved  to 
have  been  put  into  the  postoffice  by  some  one;  and  that  it  was  taken 
out  by  some  one,  is  shown  by  the  production  of  it  at  the  trial :  it 
consequently  owes  its  publicity  to  the  writer. 
Judgment  affirmed. 
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Jones  against  Long. 

The  law  fixes  no  precise  instant  when  entries  shall  be  made  in  order  to  their 
competency  as  original  entries  ;  nor  is  it  requisite  that  they  should  be  made  from 
personal  knowledge. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

This  suit  was  originally  brought  by  the  defendant  in  error,  Alex- 
ander Long  against  Thomas  Jones,  the  plaintiff  in  error,  before  an 
alderman,  to  recover  the  price  for  which  he  had  contracted  to  dig 
coal  for  Jones,  by  whom  an  appeal  was  taken  from  the  judgment  of 
the  alderman.  On  the  trial  in  the  common  pleas,  Long,  the  plain- 
tiff below,  offered  in  evidence  a  book,  purporting  to  be  his  book  of 
original  entries,  and  stated,  on  his  voir  dire,  that  the  wagoner  who 
was  hired  by  Jones  to  haul  the  coal  from  the  pit  at  which  he  was 
working,  made  a  return  to  him  every  day  after  the  coal  was  delivered 
on  the  platform  at  the  pit,  and  that  he  made  the  entries  himself  in 
the  book  as  the  returns  were  thus  given  in.  The  book  was  objected 
to  as  evidence,  on  the  ground  that  it  was  not  sufficient  to  establish 
the  claim,  and  that  the  person  stated  to  have  made  the  returns  was 
not  produced  as  a  witness  to  prove  them.  The  court  below  over- 
ruled the  objection,  and  admitted  the  book  in  evidence ;  to  which 
the  counsel  of  the  defendant  below  excepted. 

The  first  error  assigned  was  to  the  admission  of  the  evidence,  be- 
cause the  person  who  made  the  returns  to  the  plaintiff  was  not  au- 
thorized by  the  defendant  below  to  ascertain  the  quantity  of  coal 
delivered. 

The  second  was  to  the  court  below  allowing  the  plaintiff  to  be 
sworn  on  his  voir  dire. 

Watts  and  Kingston,  for  plaintiff  in  error. 

Here  the  entries  in  the  book  were  made  from  the  statements  of 
an  individual  who  hauled  the  coal.  A  book  made  up  by  transcrib- 
ing entries  made  by  a  journeyman  on  a  slate,  is  not  evidence,  as  was 
decided  in  Kessler  v.  M'Conachy,  1  Rawle  441;  Peake's  Ev.  19,  in 
note ;  Poultney  et  al.  v.  Ross,  1  Dall.  238 ;  Rogers  et  al.  v.  Old,  5 
Serg.  4-  Rawle  404. 

Fetterman,  for  defendant  in  error,  contended,  that  this  case  was 
ruled  by  that  of  Ingraham  «.  Bockius,  9  Serg.  fy  Rawle  285.  The 
evidence  offered  by  the  plaintiff  below  was  the  best  of  which  the  na- 
ture of  the  case  was  susceptible ;  and  the  book  was  kept  according 
to  the  uniform  custom  at  coal  pits.  Curren  v.  Crawford,  4  Serg.  <$• 
Rawle  5. 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Evidence  of  the  sale  and  delivery  of  goods,  or  of 
work  done,  founded  on  the  plaintiff's  book  of  original  entries,  with 
his  suppletory  oath,  though  not  admissible  by  the  common  law  of 
England,  originated  here  from  the  peculiar  situation  of  an  infant 
colony,  and  has  continued  to  the  present  time  with  less  inconvenience 
and  fewer  attempts  at  fraud  than  would  at  first  have  been  supposed 
by  those  accustomed  to  the  strictness  of  the  common  law  rules  of 
evidence.  The  questions  that  have  arisen  as  to  the  nature  of  the 
proof  required,  and  the  extent  to  which  it  may  be  received,  have  been 
decided  on  the  principle  of  giving  to  this  evidence  all  fair  and  reason- 
able latitude.  It  has  accordingly  been  held  that  the  entry  need  not 
be  made  exactly  at  the  time  of  the  occurrence ;  it  suffices  if  it  be 
within  a  reasonable  time,  so  that  it  may  appear  to  have  taken  place 
while  the  memory  of  the  fact  was  recent,  or  the  source  from  which 
a  knowledge  of  it  was  derived,  unimpaired.  The  law  fixes  no  pre- 
cise instant  when  the  entry  should  be  made.  If  done  at  or  about 
the  time  of  the  transaction,  it  is  sufficient.  Curren  v.  Crawford,  4 
Serg.  fy  Rawle  5  ;  Ingraham  v.  Bockius,  9  Serg.  fy  Rawle  287.  Nor 
is  it  requisite  that  the  entry  should  be  from  personal  knowledge  :  if 
it  were,  it  would  much  abridge  this  sort  of  evidence,  since  it  seldom 
happens  that  the  party  is  an  eye  witness  to  all  the  details  that  go  to 
make  up  the  quantum  of  charge  in  his  books.  In  Ingraham  v. 
Bockius,  memoranda  were  made  with  a  pencil,  by  a  person  acting  in 
the  capacity  of  a  servant  to  the  plaintiff,  as  to  the  quantity  of  meat 
delivered  to  the  defendant,  and  from  them  the  original  entry  was 
made  by  the  plaintiff  in  his  books ;  that  was  deemed  the  original 
entry,  and  not  the  memoranda,  the  latter  being  merely  the  instru- 
ments or  helps  from  which  knowledge  is  derived. 

In  the  present  instance,  the  plaintiff  was  a  digger  of  the  coal  for 
Jones,  to  whom  it  belonged  :  the  wagoner  who  hauled  it  delivered 
to  the  plaintiff,  the  next  morning  after  it  was  hauled,  a  memorandum 
of  the  quantity,  which  the  plaintiff  set  down  in  his  books  as  returned. 
There  is  no  difference  between  this  case  and  Ingraham  v.  Bockius, 
except  that  in  the  latter,  the  person  who  made  the  return  was  the 
plaintiff's  servant ;  here  he  was  in  the  defendant's  employ.  So  far  as 
this  goes,  it  makes  a  stronger  case  than  the  present.  There  is  no- 
thing in  the  objection  that  the  wagoner  should  have  been  called. 
The  book,  if  not  evidence  per  se,  could  not  be  made  so  by  this  circum- 
stance. All  that  can  be  said  is,  that  its  weight  may  be  diminished 
before  the  jury  by  the  non  production  of  the  wagoner.  It  is  to  be 
remarked,  however,  that  the  plaintiff  proved  he  did  some  work,  though 
the  amount  of  it  could  not  of  course  be  proved  by  others.  It  is  not 
likely  the  wagoner,  after  a  lapse  of  time,  could  have  thrown  any 
light  on  the  quantity  transported  daily.  The  same  objection  was 
made  and  overruled  in  Curren  v.  Crawford. 

Judgment  affirmed. 
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Colwell  against  Peden. 

Assumpsit  will  not  lie  against  a  landlord  for  money  paid  by  a  tenant  under 
an  impending  distress,  which  has  not  been  enforced  under  circumstances  of 
wilful  oppression  or  abuse,  but  has  been  resorted  to  bona  fide  to  recover  rent 
alleged  to  be  in  arrear,  although  none  be  actually  due.  The  tenant's  remedy  ia 
by  action  of  trespass  or  replevin. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

The  defendant  in  error  was  the  plaintiff  below,  and  brought  against 
Margaret  Colwell  an  action  of  assumpsit  for  money  had  and  received 
under  the  following  circumstances.  Colwell  leased  to  Peden  a  house 
for  one  year  from  the  1st  of  April  1833,  at  the  same  time  contracting 
to  make  certain  repairs  before  that  day.  Peden  was  to  pay  100  dol- 
lars per  annum,  of  which  25  dollars,  the  last  quarter's  rent,  was  to 
be  paid  by  him  in  advance  on  his  taking  possession,  as  a  continuous 
security,  and  the  balance  monthly.  Peden  entered  and  continued 
in  possession,  paying  the  monthly  rent  until  July,  when  Colwell  is- 
sued a  warrant  of  distress  to  enforce  the  payment  of  the  25  dollars 
stipulated  to  be  paid  in  advance,  which  was  collected  by  the  officer 
executing  the  warrant.  Peden  then  abandoned  the  premises,  alleging 
as  a  reason,  the  want  of  repairs  and  the  presence  of  a  nuisance,  and 
immediately  instituted  an  action  before  a  magistrate  for  the  25  dol- 
lars thus  paid,  who  rendering  judgment  in  favour  of  Colwell,  Peden 
appealed  to  the  common  pleas. 

Error  assigned. 

The  court  erred  in  charging  the  jury  that  the  money  paid  under 
the  landlord's  warrant  could  be  recovered  in  an  action  for  money  had 
and  received  ;  that  the  plaintiff  was  not  bound  to  resort  to  trespass 
or  replevin. 

Stewart,  for  plaintiff  in  error. 

Under  the  act  of  assembly  it  was  the  duty  of  the  plaintiff  to  cite 
the  defendant  before  the  magistrate.  The  proper  action  would  have 
been  trespass  or  replevin.  Purd.  502.  As  the  payment  was  volun- 
tary, there  cannot  be  a  recovery  in  the  present  form  of  action.  Knibbs 
v.  Hall,  1  Esp.  #.  84 ;  3  Bos.  fy  Pul.  520.  In  the  case  in  1  Cowp. 
414,  the  distress  was  wrongful.  1  Esp.  R.  279;  Ibid.  547;  Ibid. 
723  ;  Oneida  Indians  v.  Reynolds,  14  Johns.  336. 

Kingston,  for  defendant  in  error. 

The  payment  was  not  voluntary.  Peden  had  but  one  alternative, 
to  pay  or  have  his  furniture  sold. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Lindon  v.  Hooper,  Cowp.  414,  which  was  ruled 
by  a  judge  not  remarkable  at  any  time  for  adherence  to  forms  of  ac- 
tion, and  expressly  against  the  bent  of  his  inclination  in  the  particu- 
lar instance,  is  similar  in  all  respects  to  the  case  at  bar,  except  that 
the  distress  there  was  for  damage  feasant.  But  the  principle  has 
since  been  followed  out  in  Webber  v.  Aldrich,  2  JV.  H.  Rep.  461,  and 
Knibbs  v.  Hall,  1  Esp.  R.  84,  where  money  paid  under  an  impend- 
ing distress  for  rent  was  not  suffered  to  be  recovered  back.  There 
are  doubtless  other  decisions  not  very  obviously  reconcilable  to  the 
principle  of  these,  in  which  assumpsit  has  been  held  to  lie  for  an  ex- 
orbitant sum  paid  to  redeem  goods  from  pawn ;  or  to  procure  admis- 
sion into  a  copyhold  ;  or  to  procure  the  renewal  of  a  license ;  or  to 
recover  back  toll  unduly  exacted  by  a  gate  keeper :  for  in  these  cases, 
says  Mr  Starkie,  in  the  second  volume  of  his  Evidence,  p.  65,  where 
the  authorities  are  collected,  the  parties  are  not  on  a  footing,  and  the 
the  payment  cannot  be  considered  as  voluntary.  Perhaps  the  line 
of  distinction  may  be  more  accurately  drawn  between  cases  where  a 
legal  remedy  has  been  used  as  an  instrument  of  extortion,  and  those 
where  it  has  been  used  bonafide  to  enforce  what  was  supposed  to  be 
a  right.  A  defendant  having  paid  an  unfounded  demand  to  be  re- 
leased from  an  ordinary  arrest,  would  certainly  not  be  allowed  to 
recover  the  money  back ;  but  his  title  would  be  incontestable  if  it 
appeared  that  he  had  been  pounced  upon  among  strangers  and  the 
money  wrung  from  his  inability  to  procure  bail.  So  an  innkeeper 
who  had  extorted  an  overcharge  by  detaining  the  cattle  and  baggage 
of  a  traveller,  on  pretence  of  enforcing  his  lien,  could  not  allege  that 
the  payment  was  a  voluntary  one.  These  would  be  clear  cases  of 
oppression.  But  it  has  been  said,  and  it  is  the  pinch  of  the  argu- 
ment, that  a  landlord  who  distrains  where  nothing  is  due,  being  pri- 
marily a  trespasser  by  statute  and  by  common  law,  is  necessarily  a 
wrongdoer  in  the  first  instance  ;  and  that  eo  much  cannot  be  affirm- 
ed of  a  plaintiff  suing  for  an  unfounded  demand,  who  may  become 
a  trespasser  but  for  an  abuse  of  the  process  and  by  relation.  He 
may  however  be  a  wrongdoer  and  an  extortioner  without  being 
a  trespasser,  as  in  the  instances  already  noticed  in  the  collection  of 
Mr  Starkie.  That  such  a  plaintiff  is  a  wrongdoer,  even  at  the  com- 
mon law,  is  shown  as  well  by  the  amercement  to  which  he  was  sub- 
jected, as  by  the  statutory  imposition  of  costs  which  has  succeeded 
the  amercement  in  practice.  The  question  in  these  cases,  therefore, 
seems  to  be,  not  whether  the  party  was  originally  a  trespasser,  but 
whether  he  was  a  wilful  wrongdoer  and  sought  an  undue  advan- 
tage from  the  abuse  of  a  remedy  given  him  for  a  better  purpose. 
Now,  though  a  landlord  who  distrains  for  what  is  not  demandable  is 
in  strictness  a  trespasser,  he  is  not  necessarily  a  voluntary  one,  as 
he  may  have  transactions  with  his  tenant  which  leave  it  doubtful 
whether  the  rent  be  not  satisfied  in  fact,  or  extinguished  in  law;  and 
in  doubtful  circumstances  it  surely  would  not  be  an  abuse  of  the  re- 
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medy  by  distress  to  use  it  in  order  to  raise  the  question  of  payment 
or  extinction  for  legal  adjudication.     It  might  doubtless  be  as  effec- 
tually raised  by  an  action  of  covenant  or  debt,  but  not  so  safely  for 
the  landlord  in  the  event  of  its  being  found  for  him ;  and  I  know  of 
no  reason  or  rule  which  compels  him,  in  a  doubtful  case,  to  resort  to 
the  least  efficacious  of  his  remedies.    And  where  he  distrains,  to  have 
an  immediate  decision  of  the  right,  it  would  be  palpably  unreason- 
able to  suffer  the  tenant  to  baffle  him  by  paying  the  demand  and 
holding  his  liability  to  an  action  of  assumpsit  impending  over  him  for 
six  years,  instead  of  promptly  meeting  the  question.     It  may  be  said 
that  he  would,  in  any  event,  remain  liable  for  the  same  period  as  a 
trespasser,  and  that  the  matter  would  at  last  come  but  to  a  distinc- 
tion as  to  the  form  of  the  action.     By  the  British  statute  of  limita- 
tions as  well  as  our  own,  there  undoubtedly  is  the  same  period  for 
actions  of  trespass  that  there  is  for  actions  of  assumpsit ;  but  being 
a  matter  of  positive  regulation,  the  period  may  cease  to  be  the  same, 
and  an  alteration  of  it  might,  according  to  the  hypothesis,  require  a 
correspondent  alteration  of  a  principle  of  the  common  law  to  pre- 
vent the  tenant  from  eluding  the  statutory  restriction  by  merely 
changing  the  form  of  the  action.     In  some  of  our  sister  states  there 
may  be  a  difference  of  limitation  even  now ;  and  are  we  to  expect  a 
different  rule  in  these  for  the  point  before  us1?     In  an  examina- 
tion of  it  on  principle,  the  accidental  coincidence  of  limitation  must 
be  immaterial ;  and  there  seems,  therefore,  to  be  much  force  in  the 
remark  of  Mr  Starkie,  that  "the  plaintiff  carniot  substitute  this  form 
of  action  for  the  more  appropriate  ones  of  trespass  or  replevin,  where 
they  are  the  specific  ones  provided  by  the  law  for  the  particular 
grievance."     In  either  of  these,  the  question  may  be  tried  as  advan- 
tageously for  the  tenant  as  in  an  action  of  asssumpsit;  nor  is  there 
any  reason  why  he  should  be  suffered  to  turn  a  cause  of  action  essen- 
tially local  into  a  transitory  one,  by  changing  the  form  of  the  remedy 
and  shifting  the  position  of  the  parties  to  the  issue.     This  last  con- 
sideration was  decisive  of  the  form  of  the  action  in  Mather  v.  Trinity, 
3  Serg.  fy  Rawle  509 ;  and  would,  of  itself,  be  decisive  of  it  here. 
On  principle  as  well  as  authority,  then,  a  tenant  cannot  maintain 
assumpsit  for  money  paid  to  relieve  his  goods  from  distress. 
Judgment  reversed. 


III. RR 


330  SUPREME  COURT  [Pittsburgh 


Criswell  against  Clugh. 

The  erection  of  a  mill-dam  across  a  navigable  stream  of  water,  by  the  owner 
of  the  land  through  which  it  passes,  is  not  a  public  nuisance  to  which  the  com- 
mon law  remedy  of  abatement  may  be  applied.  If  it  be  wrong,  the  appropriate 
redress  must  be  sought  for  by  means  of  the  provisions  of  the  act  of  the  23d 
of  March  1803. 

WRIT  of  error. 

This  was  an  action  of  trespass  by  John  Clugh  against  Robert 
Criswell  and  others,  for  tearing  down  his  mill-dam  in  Toby's  creek. 
The  defendants  justified  themselves  on  the  ground  that  the  stream 
was  a  public  highway,  and  the  dam  was  illegal.  The  only  question 
which  arose  in  the  cause  was,  that  conceding  the  dam  to  be  illegal 
and  therefore  a  nuisance,  had  the  defendants  a  right  to  abate  it  1 
The  court  below  (Shippen,  president)  was  of  opinion,  and  so  in- 
structed the  jury,  that  the  act  of  the  23d  of  March  1803  afforded  the 
only  remedy  by  which  the  wrong  occasioned  by  the  erection  of  the 
dam  could  be  redressed  ;  and  that  the  defendants  were  trespassers  in 
tearing  it  down.  This  opinion  was  the  subject  of  the  assignment  of 
error. 

Thompson,  for  plaintiff  in  error. 
Pearson,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  act  of  the  23d  of  March  1803,  confers  the 
privilege  of  erecting  dams,  for  mills  and  other  water  works,  on  per- 
sons owning  lands  adjoining  navigable  streams  of  water,  and,  at  the 
same  time,  provides  a  remedy  in  case  the  navigation  is  thereby  ob- 
structed, or  the  passage  of  fish  impeded.  Commissioners  are  to  be 
appointed  to  view  the  dam,  and  compare  it  with  the  provisions  of  the 
act,  and  to  make  report ;  and  the  court  may  thereupon  direct  a  bill 
of  indictment  to  be  sent,  and,  on  conviction,  fine  the  offender,  and 
compel  the  payment  of  damages.  They  may,  also,  direct  the  super- 
visor of  the  highway  to  remove  the  obstruction  in  such  manner  as  to 
bring  it  within  the  limitations  and  provisions  of  the  act.  By  section 
three,  a  proceeding  before  a  justice,  or  the  court,  is  prescribed  for  the 
recovery  of  damages  by  persons  obstructed,  damaged  or  delayed. 

There  are  convincing  reasons  why  the  remedy  pointed  out  by  the 
act  should  be  pursued,  and  not  the  common  law  remedy  of  abate- 
ment as  a  public  nuisance. 

The  erection  of  the  dam  is  not  in  itself  a  nuisance  ;  the  act  per- 
mits it,  and  grants  the  use  of  the  water,  provided  there  is  no  inter- 
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ference  with  the  navigation  and  the  passage  of  fish.  It  is,  therefore, 
by  an  excess  beyond  the  limit  prescribed,  that  the  law  is  violated,  and 
the  appropriate  redress  for  such  mischief  is  not  utterly  to  demolish 
and  destroy  the  dam,  but  to  remove  that  excess,  and  adapt  the  erection 
to  the  design  of  the  law.  This  the  act  provides  for  by  requiring  the 
previous  inspection  of  three  commissioners  ;  and  by  directing,  in  case 
of  conviction,  that  the  supervisors  of  the  highway,  public  officers, 
acting  with  impartiality  and  upon  their  oaths  of  office,  shall  remove 
the  grievance,  by  making  the  dam  conform  to  the  object  of  the  act, 
at  the  cost  of  the  owner.  The  common  law  remedy  of  abatement 
for  a  public  nuisance  does  not,  therefore,  apply  to  the  case  of  a  dam 
erected  under  the  authority  given  by  this  act;  but  the  course  of  pro- 
ceeding pointed  out  by  the  act  must  be  pursued.  The  directions  of 
the  act  of  the  21st  of  March  1806  lead  to  the  same  conclusion;  for 
it  directs,  that  in  all  cases  where  a  remedy  is  provided  or  duty  en- 
joined, or  any  thing  directed  to  be  done  by  any  act  of  assembly,  the 
directions  of  the  act  shall  be  strictly  pursued;  and  no  penalty  inflict- 
ed, or  any  thing  done  agreeably  to  the  provisions  of  the  common  law 
in  such  cases,  further  than  shall  be  necessary  to  carrying  such  act 
into  effect.  In  the  act  of  1803  there  is  a  remedy  provided,  and  an 
ample  one,  both  for  the  public  and  individuals;  and  the  common  law 
remedy  of  abatement  is  not  necessary  to  aid  the  execution  of  the  act, 
but  on  the  contrary  directly  defeats  the  object  and  design  of  it.  In 
Brown  v.  The  Commonwealth,  3  Serg.  fy  Rawle  273,  this  act  re- 
ceived a  similar  construction.  It  was  held,  that  an  indictment  at 
common  law  would  not  lie  for  erecting  a  dam  on  a  navigable  stream, 
to  the  obstruction  of  the  navigation. 
Judgment  affirmed. 


Ligget  against  Smith. 

In  covenant  upon  articles  of  agreement,  by  which  the  plaintiff  contracted  to 
build  the  brick  work  of  a  warehouse  for  the  defendant,  and  failed  to  perform  a 
part  of  the  contract,  in  consequence  of  which  the  building  was  not  so  strong  as 
stipulated,  although  not  unfit  for  use,  and  was  actually  used  after  it  was  erected 
for  its  intended  purpose,  it  was  held,  that  the  defect  did  not  reach  the  entire 
consideration  of  the  contract,  and  that  the  plaintiff  could  recover  his  demand, 
less  a  sum  sufficient  to  compensate  the  defendant  for  the  defect. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

This  was  an  action  of  covenant,  in  which  George  Smith  was  plain- 
tiff and  Thomas  Ligget  defendant,  below.  It  was  brought  on  articles 
of  agreement,  dated  the  12th  of  September  1830,  by  which  the 
plaintiff  below  undertook  to  build  the  brick  work  of  a  warehouse  for 
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the  defendant.  The  articles  contained  the  following  clause  :  "  and 
said  Smith  doth  further  agree  to  fill  in  all  the  brick  work  with  mor- 
tar, or  what  is  generally  termed  flushing  in,  or  filling  in  all  the  open- 
ings in  each  corner  of  brick  with  mortar  as  they  are  laid."  The 
plaintiff  failed  to  fulfil  this  clause.  If.  was  proved  that  to  lay  the 
brick  in  the  way  indicated,  would  cost  50  cents  more  per  thousand  ; 
lhat  it  was  never  done  except  in  building  warehouses  and  other 
buildings  intended  for  great  burthen  ;  and  that  it  added  permanency 
and  strength  to  the  building.  It  continued  to  be  occupied,  after  its 
erection,  as  a  warehouse  by  the  defendant's  tenants. 

Under  the  charge  of  the  court  below  (Shaler,  president),  the  jury 
rendered  a  verdict  of  57  dollars  58  cents  in  favour  of  the  plaintiff. 

The  following  errors  were  assigned. 

1.  The  court  erred  in  not  charging  the  jury  that  the  defect  in  the 
performance  of  the  contract  was  a  matter  of  substance,  without  the 
fulfilment  of  which  the  plaintiff  had  no  right  to  recover. 

2.  In  charging  the  jury  that  although  it  was  admitted  the  flush- 
ing in  would  have  added  strength  to  the  building,  which  being  in- 
tended for  a  warehouse  needed  strengthening,  it  was  to  be  left  to 
them  to  compensate  the  defendant  in  damages,  deducting  them  from 
the  plaintiff's  claim. 

Fetterman,  for  plaintiff  in  error,  contended,  that  the  plaintiff  below 
could  not  recover  in  covenant,  until  the  work  was  finished  and  the 
contract  fully  performed.  Shaw  v.  Turnpike  Company,  3  Penns. 
Rep.  445  ;  Pedan  v.  Hopkins,  13  Serg.  fy  Rawle  45  ;  Conyngham  v. 
Morrell,  10  Johns.  Rep.  203;  M'Millan  v.  Vanderlip,  12  Ibid.  165; 
Thorpe  v.  White  et  al.,  13  Ibid.  53  ;  2  Saund.  352,  note  3. 


,  with  whom  was  Burke,  for  defendant  in  error,  contended, 
that  contracts  were  seldom  strictly  performed,  and  that  the  slight 
defect  in  the  performance  of  the  contract,  in  the  present  case  could 
not  defeat  the  action.  1  Wheat.  Selw.  385. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  Previous  to  the  decision  of  Boone  v.  Eyre,  1  H. 
B.  273,  note  (a),  it  seems  to  have  been  taken  that  nothing  less  than 
entire  performance  of  a  mutual  covenant  would  entitle  the  party  to 
his  action  for  a  breach  on  the  other  side.  In  that  case,  however,  a 
more  reasonable  and  just  rule  was  adopted,  by  which  a  mutual  or 
dependent  covenant,  which  goes  but  to  a  part  of  the  consideration 
on  both  sides,  and  whose  breach  may  be  compensated  in  damages,  is 
to  be  treated  exactly  as  if  it  were  separate  and  independent.  This 
is  distinctly  the  principle  ;  and  it  has  been  established  by  a  train  of 
decisions  both  in  England  and  this  country,  which  it  is  unnecessary 
to  quote.  Then  apply  it  to  the  circumstances  of  our  case.  The 
plaintiff  had  covenanted  to  build  a  warehouse  for  the  defendant,  and 
"  to  fill  in  all  the  brick  work  with  mortar,  or  what  is  usually  termed 
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flushing  in,  or  filling  in  all  the  openings  at  each  corner  of  the  bricks 
with  mortar  as  they  are  laid."  The  warehouse  was  built ;  but  it 
appeared  that  all  the  courses  were  not  flushed  in  according  to  the 
contract ;  and  that  the  want  of  it  detracted  from  the  strength  of  the 
building,  which  was  necessarily  destined  to  the  bearing  of  unusual 
burthens.  Did  then  this  covenant  go  to  the  whole  of  the  considera- 
tion, or  but  to  a  part  of  it  1  That  it  went  but  to  a  part  is  shown  by 
the  fact  that  it  has  been  used  as  a  warehouse  since ;  and  if  it  were 
entirely  unfit  for  the  original  purpose,  that  ground  of  defence  should 
have  been  taken  at  the  trial,  and  the  fact  have  been  required  to  be 
put  to  the  jury.  The  point  however  was  not  made,  and  we  are  to  con- 
sider the  case  as  if  it  could  not  have  been  successfully  made.  The 
result  is,  that  as  the  building  as  finished  was  not  unfit  for  the  use 
to  which  it  was  destined,  though  less  fit  than  it  was  stipulated  to  be, 
the  imperfection  in  its  construction  did  not  reach  the  entire  considera- 
tion, and  that  the  plaintiff  was  properly  allowed  to  recover  his  de- 
mand ;  less,  a  sum  sufficient  to  compensate  his  defective  execution  of 
the  contract. 
Judgment  affirmed. 


Taylor  against  Morgan. 

In  an  action  of  trover  for  a  promissory  note,  certainty  of  description  in  the 
declaration,  to  a  common  intent,  is  all  that  is  required. 

The  measure  of  damages  in  an  action  of  trover  for  a  promissory  note,  is  not 
always  confined  to  the  amount  of  the  note  and  interest ;  circumstances  of  ag- 
gravation in  the  conversion  may  entitle  the  plaintiff  to  greater  damages  for 
detention. 

ERROR  to  the  common  pleas  of  Mleghany  county. 

This  was  an  action  of  trover  and  conversion  by  James  Morgan 
against  George  W.  Taylor,  in  which  the  plaintiff  thus  described  the 
note  which  was  the  subject  of  the  action.  "  That  whereas  the  said 
James  heretofore,  to  wit,  &c.,  at  &c.  was  lawfully  possessed  as  of 
his  own  property  of  a  certain  promissory  note  in  writing,  made  and 
drawn  by  one  William  Williams,  whereby  he,  the  said  William 
Williams,  promised  to  pay  to  the  said  James  Morgan  a  certain  sum 
of  money,  to  wit,  the  sum  of  29  dollars,  at  a  certain  time  therein 
mentioned  and  now  past,  &c." 

And  the  plaintiff  to  support  the  declaration  offered  in  evidence  a 
paper  in  these  words. 

«  November  2d,  1825. 

"  Due  James  Morgan  29  dollars,  value  received,  for  work  done  by 
him. 

"  WILLIAM  WILLIAMS." 
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The  defendant  objected  to  the  evidence  on  the  ground  of  variance 
between  it  and  the  declaration,  but  the  court  overruled  the  objection 
and  sealed  a  bill  of  exception.  The  court  (Shaler,  president)  in- 
structed the  jury  that  the  measure  of  damages  was  not  confined  to  the 
amount  of  the  note  and  interest,  but  they  might  also  allow  additional 
damages  for  the  detention,  if  they  believed  the  circumstances  of  the 
case  justified  it.  This  was  assigned  for  error. 

Ross,  for  plaintiff  in  error,  cited,  3  Stark.  150 ;  3  Swifts  Dig.  536  ; 
Jacoby  v.  Laussat,  6  Serg.  $•  Rawle  306  ;  Steel  v.  Inland  Lock  Nav., 
2  Johns.  282;  Wheat.  Selwyn  1076;  2  Tidd  923;  3  Camp.  477. 

Watts,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — There  is  no  substantial  variance  between  the  descrip- 
tion of  the  instrument  in  the  declaration,  and  the  evidence  offered. 
In  the  due-bill,  as  it  is  called,  there  is  an  acknowledgement  of  in- 
debtedness, which  includes  a  promise  to  pay,  which,  although  not 
in  form  a  promissory  note  under  the  statute,  may  well  come  under 
that  description  in  a  declaration  in  trover.  Though  a  promissory 
note  under  the  statute  must  be  in  writing,  there  are  no  precise  words 
necessary  to  be  used  in  a  note,  or  bill.  Morris  v.  Lee,  Lord  Raym. 
Rep.  1396  ;  Chitty  on  Bills  41. 

Certainty  to  a  common  intent  is  all.  that  is  required,  and  in  this 
case  the  record  would  support  a  plea  in  bar  to  another  suit,  with  a 
different  description. 

Next  as  to  the  damages.  In  general,  the  value  of  the  article  at 
the  time  of  the  conversion  is  the  measure  of  damages.  To  this  the 
jury  may  add  interest  for  the  detention  ;  and  when  there  is  any  tort 
accompanying  the  conversion,  that  may  enhance  the  damages  be- 
yond the  real  value  of  the  thing.  Fisher  v.  Prince,  3  Burr.  1365  ; 
People  v.  Barrett  and  Ward,  1  Johns.  Rep.  65  ;  Wilson  v.  Gibbs  and 
Conine,  2  Johns.  Rep.  280.  In  Pennsylvania,  in  (rover,  the  value  of 
the  properly  is  usually  the  measure  of  the  damages,  although  the 
jury  are  justifiable  in  going  further,  when  (here  has  been  an  outrage 
in  the  taking,  or  vexation  or  oppression  in  the  detention.  6  Serg.  fy 
Rawle  430.  The  conversion  is  a  tort  which  may,  under  some  cir- 
cumstances, be  an  injury  of  a  very  serious  nature.  It  is  easy  to  con- 
ceive cases  where  the  measure  of  damages  which  is  in  general  given 
would  be  a  very  inadequate  remedy.  As  when  a  merchant's  com- 
mercial securities  are  withheld  from  him  by  a  depository,  or  bailee, 
it  may  be  to  the  entire  ruin  of  his  commercial  credit.  In  the  case  at 
bar  trespass  would  not  lie  ;  trover  is  the  only  remedy.  When  there 
is  more  than  an  ordinary  wrong,  either  in  the  taking  or  the  deten- 
tion, justice  seems  to  require  something  in  addition,  as  a  compen- 
sation to  the  injured  party,  and  a  punishment  to  the  wrongdoer. 
Mercer  v.  Jones,  3  Camp.  476,  has  been  greatly  relied  on  by  the 


Sept.  1834]  OF  PENNSYLVANIA.  335 

[Taylor  v.  Morgan.] 

counsel  in  error.  That  was  trover  for  a  bill  of  exchange.  The 
question  was  how  the  damages  were  to  be  calculated.  "  In  trover," 
says  lord  Ellenborough,  "the  rule  is,  that  the  plaintiff  is  entitled  to 
damages  equal  to  the  value  of  the  article  converted  at  the  time  of 
the  conversion.  There  is  no  reason  why  this  rule  should  not  be 
applied  to  trover  for  a  bill  of  exchange.  The  damages,  therefore,  in 
this  case  must  be  calculated  by  the  amount  of  the  principal  and  in- 
terest due  upon  the  bill  of  exchange  at  the  time  of  the  demand  and 
refusal  to  deliver  it  up.  In  Mercer  v.  Jones,  the  court  do  nothing 
more  than  apply  the  general  rule  to  a  bill  of  exchange,  and  declare 
the  value  of  the  bill  to  be  the  principal  and  interest  at  the  time  of  the 
conversion.  There  was  no  outrage  in  the  taking,  nor  does  it  appear 
that  there  was  any  vexation  or  oppression  in  the  detention.  The 
decision  of  the  court  in  no  way  interferes  with  the  exception  to  the 
general  rule,  which  is  as  well  settled  by  authority  as  the  rule  itself. 
Judgment  affirmed. 


Blackstone  against  Blackstone. 

To  my  friend  I,  my  executor,  I  give  and  bequeath  all  my  two  hundred  and 
fifty  shares  of  capital  stock  which  I  hold  in  the  Union  Bank  of  Pennsylvania, 
together  with  such  interest  as  may  have  accrued  thereon  from  the  last  dividend 
immediately  preceding  my  decease,  as  also,  &c.,  all  which  I  give  and  bequeath 
to  my  said  executor  in  trust  to  and  for  the  use  of  my  two  grandsons,  to  wit,  H 
and  J,  to  be  transferred  and  paid  unto  them  when  they  shall  respectively  arrive 
at  the  age  of  twenty-one  years,  or  to  their  legal  representatives.  Held  :  that 
this  is  a  specific  legacy,  which  is  extinguished  by  a  sale  of  the  stock  in  the  life- 
time of  the  testator. 

The  annihilation  of  a  specific  legacy,  or  such  a  change  in  its  state  as  makes 
it  another  thing,  annuls  the  bequest,  for  reasons  paramount  to  considerations  of 
intention. 

ERROR  to  the  common  pleas  of  Fayetle  county. 

This  was  an  action  for  a  legacy  by  Henry  Blackstone  against 
James  HursJ,  executor  of  James  Blackslone,  in  which  the  following 
facts  were  agreed  to  by  the  parties,  to  be  considered  in  the  nature  of 
a  special  verdict. 

On  the  4th  of  September  1819,  James  Blackstone,  the  testator  of 
the  defendant,  made  his  last  will  and  testament,  which  was  duly 
proved  on  the  H)th  of  November  1822,  and  tetters  testamentary 
thereon  were  granted  to  the  defendant  on  the  same  day.  In  which 
was  the  following: 

"•  hem.  To  my  trusty  friend  and  son-in-law,  James  Hurst,  esquire, 
my  hereinafter-named  executor,  I  give  and  bequeath  all  my  two 
hundred  and  fifty  shares  of  capital  stock  which  I  hold  in  the  Union 
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Bank  of  Pennsylvania,  together  with  such  interest  as  may  have  ac- 
crued thereon  from  the  last  dividend  immediately  preceding  my  de- 
cease, as  also  the  further  sum  of  7000  dollars,  with  lawful  interest 
on  the  same  from  the  day  of  my  interment ;  all  which  I  give  arid 
bequeath  to  my  said  executor,  in  trust  to  and  for  the  use  of  my  two 
grandsons,  to  wit,  Henry  Blackstone  and  James  Blackstone,  the  sons 
of  my  deceased  son,  James  Blackstone,  to  be  transferred  and  paid 
unto  them  when  they  shall  respectively  arrive  at  the  full  age  of 
twenty-one  years,  or  to  their  legal  representatives." 

The  plaintiff  proposes  to  prove  by  witnesses  that  after  the  making 
of  the  will  of  James  Blackstone,  the  testator  of  the  defendant,  appli- 
cation was  made  to  him,  the  said  testator,  to  purchase  of  him  the 
two  hundred  and  fifty  shares  of  stock$  held  by  him  in  the  Union 
Bank  of  Pennsylvania  :  that  at  first  he  declined  to  sell  because  he 
had  devised  the  said  stock  in  his  will  to  his  two  grandsons,  Henry 
and  James  Blackstone,  the  plaintiffs  :  that  afterwards,  upon  being 
informed  there  was  danger  of  loss  upon  the  stock,  and  that  it  would 
be  for  the  advantage  of  the  said  legatees  to  sell  the  said  stock  and 
take  a  bond  in  lieu  thereof,  he  sold  the  same  to  Isaac  Meason  and 
Daniel  Rogers,  and  took  their  bond  for  the  same,  agreed  to  be  paid 
therefor  dated  May  12th,  1821,  declaring  at  the  same  time  that  the 
said  bond  should  go  to  his  said  grandsons  in  lieu  of  the  said  stock, 
and  also  that  the  said  bond  remained  wholly  unpaid  at  the  time  of 
the  death  of  the  testator,  and  that  the  bond  has  come  to  the  hands 
of  the  defendant,  the  executor. 

The  defendant,  admitting  said  testimony  and  the  facts  stated  to 
be  true,  objects  to  the  admission  thereof;  whereupon  it  is  agreed 
that  the  question  of  the  competency  of  the  said  testimony  shall  be 
decided  by  the  court :  and  if  the  court  shall  be  of  opinion  that  the 
same  ought  to  go  to  the  jury,  the  court  shall  decide  on  the  effect 
thereof,  and  give  judgment  accordingly  ;  and  if  such  judgment  shall 
be  for  the  plaintiffs,  the  amount  for  which  execution  may  issue  will 
be  calculated  and  ascertained  by  the  attorneys  of  the  parties  ;  or  if 
they  cannot  agree,  they  will  take  to  their  assistance  the  prothono- 
tary  of  the  court. 

The  court  below  rendered  a  judgment  for  the  plaintiffs. 

Alexander,  with  whom  was  Forward,  for  plaintiff  in  error,  cited, 
Becher  v.  Becher,  7  Johns.  99  ;  Clark  v.  Hering,  5  Binn.  35  ;  Brown 
v.  Furor,  4  Serg.  fy  Rawle  216  ;  2  Rawle  191  ;  M'Culloch  v.  Sam- 
ple, 1  Penns.  Rep.  423  ;  Wilson  v.  Wilson,  3  Binn.  557.  That  it  was 
specific,  and  therefore  adeemed,  cited,  Swin.  on  Wills  544,  547 ; 
1  Saund.  277,  note  4  ;  Walton  v.  Walton,  7  Johns.  Chan.  Rep.  258  ; 

1  Rop.  on  Leg.  238  ;  Cuthburtv.  Cuthburt,  3  Yeates  486  ;  4  Ves.  568; 

2  P.  Wms  328 ;  3  Ves.  309  ;  Moritz  v.  Brough,  16  Serg.  $•  Rawle 
403  ;  Lawson  v.  Morrison,  2  Doll.  289  ;  Haverd  v.  Davis,  2  Binn. 
414  ;  Sword  t>.  Adams,  3  Yeates  34 ;  Torbert  v.  Twining,  1  Yeates 
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437  ;  Iddings  v.  Iddings,  7  Serg.  fy  Rawie,  111  ;  Went.  Executors  55  ; 
Case  of  Priscilla  Yarnall,  4  Rawie  46. 

Ewing,  for  defendant  in  error,  contended,  that  the  question  of 
ademption  depended  upon  the  intention  of  the  testator,  and  cited, 
Sinn,  on  Wills  547,  548,  549  ;  Amb.  Rep.  401  ;  13  Ves.  336  ;  Eq. 
Ca.  Ab.  302  ;  Gilb.  Eq.  Rep.  82;  IP.  Wms  461  ;  2  P.  Wms  469  ; 
3  P.  Wms  384  ;  Talb.  Cas.  227 ;  1  Ves.  273  ;  2  Ves.  623  ;  3  Wood. 
App.  8  ;  3  Wood.  535,  note  (a)  ;  2  Bro.  Chan.  108 ;  2  Cox  180 ;  9 
Ves.  360  ;  4  Mad.  Rep.  383  ;  1  Ves.  271  ;  1  flower  241;  Walton  v. 
Walton,  7  Jo/ins.  CAa.  Rep.  258 ;  6  Picfc.  56.  , 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  modern  decisions  on  this  head  can  be  recon- 
ciled to  the  doctrine  of  Swinburne  but  by  understanding  him  to  speak 
exclusively  in  reference  to  pecuniary  legacies.  It  is  certainly  now 
held  for  clear  law,  that  a  legacy  properly  specific,  and  not  merely 
specific  in  its  nature  by  being  charged  on  a  specific  fund,  is  adeemed, 
or,  to  speak  more  properly,  extinguished,  by  any  change  of  its  state 
or  form,  effected,  not  by  fraud  or  operation  of  law,  but  by  the  act  of 
the  testator,  whatever  be  its  purpose,  which  makes  the  corpus  of  the 
legacy,  at  his  death,  a  different  thing  from  what  is  indicated  by  the 
terms  of  the  description.  Swinburne  recognizes  no  distinction  in 
this  respect  between  pecuniary  and  specific  legacies  of  debts,  annui- 
ties or  stock  ;  but  puts  the  question  of  ademption  exclusively  on  the 
fact  of  intention,  which,  in  respect  to  this  particular  sort  of  ademp- 
tion, is  an  immaterial  circumstance.  Thus  he  says  (part  7,  section 
20),  that  the  bequest  of  a  bond  or  debt  is  not  extinguished  by  volun- 
tary payment  of  it ;  or  even  by  payment  exacted,  if  it  appear  by  the 
testator's  declarations  or  actions  that  no  extinguishment  was  con- 
templated. The  cases  cited  in  illustration  of  his  position  by  his 
learned  editor  and  annotator,  are  undoubted  instances  of  the  pecu- 
niary class.  The  bequest  in  Orme  «.  Smith,  2  Fern.  681,  more  fully 
stated  in  Mr  Powell's  note,  was  certainly  such,  being  a  bequest  of  500 
pounds  in  numero ;  "  that  is  to  say,"  proceeds  the  testator,  "  the  bond 
and  judgment  he  gave  me  for  400  pounds,  and  100  pounds  in 
money."  The  bond  and  judgment  were  evidently  not  treated  as  a 
specific  subject  of  the  testator's  bounty,  but  as  the  anticipated  me- 
dium of  its  satisfaction  ;  and  the  receipt  of  the  debt  by  him  seems 
therefore  to  have  been  properly  disregarded  as  a  proof  of  ademption. 
And  in  Thomond  v.  Suffolk,  1  P.  Wms  461,  where  the  testator  had 
bequeathed  two  several  bond  debts  of  2000  pounds  each,  with  pro- 
viso, "  that  in  case  all  or  any  part  of  these  two  sums  should  be  paid 
in  before  the  testatrix's  death,  then  the  said  testatrix  gives  to  the 
said  legatee  4000  pounds,  or  so  much  money,  as  the  principal  money 
so  paid  in  should  amount  to,'*  it  was  held  that  a  release  of  one  of  the 
debts  was  not  an  ademption  pro  tanto,  and  evidently  because  the 
bonds  were  spoken  of  but  as  a  fund,  the  object  being  to  secure  the 

III. — 88 
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legacy  from  failing  in  any  event.  For  the  same  reason  a  bequest  of 
40  pounds  out  of  a  debt  due  the  testatrix  was  held,  in  Ford  v.  Flem- 
ing, 2  P.  Wms  469,  not  to  be  adeemed  by  being  called  in,  it  being 
presumed  that  the  debt  was  considered  to  be  in  danger.  The  ques- 
tion was  put  on  the  ground  of  intention,  and  the  legacy  was  a  pe- 
cuniary one  for  reasons  lhat  will  appear  in  the  cases  to  be  presently 
quoted.  In  Rider  v.  Wager,  Ibid.  329,  where  the  legacy  was  part  of 
a  debt,  the  decree  that  a  receipt  of  the  debt  in  the  testator's  lifetime 
did  not  defeat  the  bequest,  was  rested  expressly  on  the  difference  be- 
tween pecuniary  and  specific  legacies.  Finally,  in  Partridge  t>.  Par- 
tridge, Cases  temp.  Talb.  226,  the  testator  having  had  1800  pounds 
Capital  South  Sea  stock  at  the  date  of  his  will,  by  which  he  be- 
queathed 1000  pounds  of  -it,  but  having  subsequently  reduced  the 
quantity  to  200  pounds,  and  then  increased  it  to  1600  pounds,  three- 
fourths  of  which  were  turned  into  annuities  by  an  intervening  act  of 
parliament,  it  was  determined  that  neither  the  intermediate  disposal, 
nor  the  involuntary  transmutation,  was  an  ademption  of  any  part  of 
the  legacy.  In  respect  to  this  case  it  is  to  be  remarked  that  the  be- 
quest was  not  of  the  identical  stock  had  at  the  date  of  the  will, 
which  is  material  (Roper  on  Legacies  239),  and  that  the  stock  or  its 
substitute  had  at  the  death  equally  answered  the  description  ;  that  the 
transmutation  being  by  operation  of  law  would  not  have  affected  the 
question  of  ademption  even  in  the  case  of  a  specific  legacy  ;  and  that 
for  these  reasons  Lord  Talbot  considered  the  legacy  to  be  a  pecuniary 
one.  In  Swinburne's  day,  then,  the  principles  of  the  present  ques- 
tion had  not  been  carried  out.  That  the  distinction  since  taken  be- 
tween general  and  specific  bequests  of  money  or  securities  should 
not  be  noticed  in  his  work,  will  not  seem  strange  to  those  who  con- 
sider that  it  was  written  two  hundred  and  fifty  years  ago,  when  the 
distinction  was  unknown.  But  that  the  annihilation  of  a  specific 
legacy,  or  such  a  change  in  its  state  as  makes  it  another  thing,  an- 
nuls the  bequest,  for  reasons  paramount  to  considerations  of  inten- 
tion, is  now  too  firmly  settled  to  be  questioned.  The  principle  is 
definitively  established  by  Sleech  v.  Thornington,  2  Fes.  561 ;  Drink- 
water  v.  Falconer,  Ibid.  623  ;  Humphreys  v.  Humphreys,  2  Cox  184, 
and  Birch  v.  Baker,  Mosely  373.  (a)  The  remaining  question  is, 
whether  the  legacy  before  us  is  a  specific  one.  The  bequest  is  of 
"  all  my  two  hundred  and  fifty  shares  of  capital; stock  which  I  hold  in 
the  Union  Bank  of  Pennsylvania."  TheJ^which  I  hold"  certainly 
individuate  the  stock  as  a  corpus  with  as  much  precision  as  would 
the  words  "standing  in  my  name,"  which  made  the  bequest  specific 
in  Sleech  v.  Thornington  ;  -or  the  words,  "all  the  stock  which  /  have 
in  the,  three  per  cents,"  which  was  allowed  to  have  the  same  effect 
in  Humphreys  v.  Humphreys  ;  and  it  is  even  more  specific  than  the 
words  in  Drinkwater  v.  Falconer,  "  to  be  paid  out  of  my  dividends  of 
400  pounds  in  the  joint  stock  of  South  Sea  annuities,  now  standing 

(«)    See,  to  the  tame  effect,  Ashburner  v.  M'Guire,  2  Bro.  Ch.  108. 
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in  the  company's  books  in  my  name,"  which  were  held  to  be  suffi- 
ciently so,  though  the  stock  was  described  as  a  fund  for  payment, 
because  the  residue  was  given  in  nearly  the  same  terms,  and  charged 
with  the  preceding  bequest.     It  is  certainly  true  that  the  presump- 
tion of  intention  is  favourable  to  general  legacies  in  the  first  instance, 
and  that  it  requires  clear  proofs  of  a  restrictive  intention  to  repel  it ; 
but  the  word  "  my"  prefixed  to  the  word  "  annuities"  or  stock,  has 
always  been  held  sufficient  of  itself  to  do  so,  though  the  mere  pos- 
session of  such  annuities  or  stock  at  the  date  of  the  will,  without 
words  of  reference  to  fix  its  identity  as  the  subject  of  bequest,  has 
come  short  of  it.  (a)    But  what  is  decisive  here  is,  that  the  stock  was 
directed  to  be  "  transferred"  by  the  executors  to  the  legatees  on  their 
arrival  at  full  age.     Beside  the  dividend  accruing  at  the  testator's 
death  is  given  in  the  same  way  :  all  which  shows  it  to  have  been 
his  expectation  and  intent  to  die  possessed  of  this  identical  stock, 
and  to  transmit  it  specifically  to  the  legatees.     The  legacy  then  was 
a  specific  one  ;  and  whatever  was  the  motive  for  its  extinction  or 
change  of  being,  whether  to  destroy  it  or  to  preserve  it  for  the  lega- 
tees ;  and  whatever  be  the  evidence  of  such  motive ;  it  ceased  to 
have  the  specific  existence  ascribed  to  it  in  the  will,  and  neither  the 
bond  taken  as  a  substitute  for  it,  nor  its  value,  can  be  demanded  from 
the  testator's  estate. 
Judgment  below  reversed,  and  judgment  here  for  defendants. 

Justice  KENNEDY  took  no  part  in  the  decision,  having  been  counsel 
in  the  cause. 
Justice  HUSTON  was  absent  in  consequence  of  indisposition. 


Taylor  against  Young. 

The  indorsee  of  a  bill  of  exchange,  drawn  upon  a  partnership  in  favour  of  one 
of  its  members  by  a  former  partner,  who  had  recently  withdrawn,  but  whose 
withdrawal  was  not  known  to  the  indorsee,  is  not  excused  from  giving  notice 
to  the  drawer  of  the  dishonour  of  the  bill. 

Notice  of  the  dissolution  of  a  partnership  is  necessary  where  the  outgoing 
partner  holds  himself  out  to  the  world  as  the  representative  of  the  firm,  or  at- 
tempts to  bind  it,  but  not  where  he  acts  professedly  and  exclusively  for  himself. 

Where  a  bill  of  exchange  is  made  payable  at  no  particular  time,  it  is  payable 
immediately ;  and  to  charge  a  drawer  or  indorser,  it  must  be  presented  for  pay- 
ment in  a  reasonable  time  after  the  receipt  of  it. 

Where  the  holder  of  a  bill,  payable  immediately,  has  taken  it  from  the  payee, 

(a)  See  also  Barton  v.  Cook,  5  Vet.  461 ;  Norris  v.  Harrison,  2  Madd.  280 ;  and 
Choat  r.  Yeates,  2  Jacob  fy  W.  102. 
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not  in  the  usual  course  of  business,  but  long  after  the  reasonable  and  proper 
time  for  the  presentment  of  it,  he  must  abide  by  the  case  of  the  payee,  and  is 
affected  with  notice  of  all  the  facts  of  which  the  payee  was  conusant  at  the  time 
of  the  transfer  of  the  bill, 

A  and  B,  together  with  others,  were  partners.  A  withdrew  from  the  firm, 
and  published  a  notice  of  his  withdrawal  in  a  newspaper.  Two  weeks  after- 
wards he  drew  a  bill  of  exchange  upon  the  firm  in  favour  of  B.  No  time  of 
payment  was  mentioned  in  the  bill.  Six  days  after  receiving  the  bill,  B  with- 
drew from  the  firm,  and  notice  thereof  was  published  in  a  newspaper.  Between 
six  and  seven  months  after  his  withdrawal,  and  after  he  had  failed  in  business, 
he  indorsed  the  bill  to  C,  by  whom  it  was,  for  the  first  time,  presented  to  the 
drawees  for  payment;  which  being  refused,  a  suit  was  brought  against  the 
drawer,  and  it  was  held  that  the  plaintiff  could  not  recover. 

WRIT  of  error  to  the  court  of  common  pleas  of  Jllleghany  county. 

This  suit  was  instituted  by  Samuel  Young  against  Thomas  Tay- 
lor and  James  Taylor,  composing  the  firm  of  James  Taylor  &  Co., 
the  plaintiffs  in  error,  to  recover  the  amount  of  the  following  draft, 
or  order,  of  which  Young  was  the  holder. 

"$16920.    .  Pittsburgh,  August  27th,  1825. 

"Pittsburgh  Iron  Manufacturing  Company, 

"Please  pay  to  Samuel  K.  Page  &  Co.,  or  order,  169  dollars  20 
cents  for  value  received,  which  charge  to  account  of 

"Yours, 

"JAMES  TAYLOR  &  Co." 

Indorsed—"  Samuel  K.  Page  &  Co." 

By  an  article  of  agreement,  dated  the  15ih  of  January  1825,  a 
partnership  was  formed  between  Samuel  K.  Page  and  James  Taylor 
&  Co.  of  the  one  part,  and  the  Pittsburgh  Iron  Manufacturing  Com- 
pany of  the  other  part,  for  the  purpose  of  carrying  on  the  business  of 
the  latter  company.  On  the  12th  of  August  1825,  James  Taylor 
&  Co.  published  a  dissolution  of  their  connection  with  the  Pitts- 
burgh Iron  Manufacturing  Company  in  the  Pittsburgh  Gazette, 
to  which  Young  was  at  the  time  a  subscriber.  On  the  2d  of  Sep- 
tember 1825,  Page  published  a  notice  of  his  retirement  from  the 
some  company.  On  the  25th  of  March  1826  there  was  a  dissolution 
of  a  partnership  between  Samuel  K.  Page  and  James  P.  Stuart ;  and 
on  the  28lh  of  the  same  month  the  failure  of  Page  became  known. 
At  this  period,  and  for  some  time  after  the  failure  of  Page,  who  was 
indebted  to  Young,  Young  was  absent.  After  his  return  he  received 
an  assignment  of  the  order  from  Page,  and  presented  it  for  payment 
to  the  agent  of  the  Pittsburgh  Iron  Manufacturing  Company,  by 
whom  payment  was  refused.  It  was  not  proved  on  the  trial  that 
notice  of  ihe  presentment  and  non  payment  had  been  given  to  the 
drawers  previous  to  the  institution  of  suit.  The  pracipe  for  the  suit 
was  dated  the  9th  of  May  1826.  Previous  to  the  date  of  the  order 
there  had  been  dealings  between  Young,  as  a  member  of  the  firm  of 
George  Young  &  Co.,  and  the  Pittsburgh  Iron  Manufacturing  Com- 
pany.  At  the  time  the  order  was  drawn,  and  for  some  months  after, 
the  drawers  had  funds  in  the  hands  of  the  last  named  company. 
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On  behalf  of  the  plaintiff  below  the  following  points  were  sub- 
mitted to  the  court, 

1.  That  the  fact  as  proved,  that  James  Taylor  &  Co.  were,  at  the 
time  of  giving  the  order,  partners  in  the  firm   upon  which  it  was 
drawn,  is  sufficient  and  a  waiver  of  all  additional  notice  of  non  ac- 
ceptance or  non  payment  by,  or  presentation  to,  the  drawees. 

2.  That  sufficient  evidence  has  been  given,  of  previous  dealings 
between  the  parties,  to  have  rendered  it  necessary  on  the  part  of  the 
defendants  to  show  actual  knowledge  of  the  holder  of  the  bill  (the 
plaintiff),  of  the  dissolution  of  the  Pittsburgh  Iron  Manufacturing 
Company  :  and  that  an  advertisement  in  the  gazette  was  not  suffi- 
cient notice  to  the  plaintiff. 

The  counsel  of  the  defendants  below  submitted  the  following 
points. 

1.  The  plaintiff  has  not  proved  a  presentation  to  the  drawees,  of 
the  order  on  which  this  suit  is  founded,  in  due  and  reasonable  time, 
and  is  therefore  not  entitled  to  recover. 

2.  No  notice  to  the  drawers  of  the  presentation  and  non  payment 
of  the  draft  in  question  has  been  proved,  and  the  plaintiff  is  therefore 
not  entitled  to  recover. 

3.  The  failure  to  present  for  payment  the  draft  in  question  to  the 
drawees  until  the  28th  of  March  1826,  is  such  negligence  as  takes 
away  all  legal  right  from  the  plaintiff  to  recover  in  this  case. 

In  the  charge  of  the  court  below,  the  cause  was  regarded  as  turn- 
ing on  the  point,  whether  notice,  either  actual  or  presumptive,  of  the 
dissolution  of  the  partnership  between  the  drawers  and  the  Pittsburgh 
Iron  Manufacturing  Company,  had  been  brought  home  to  the  holder, 
Young,  at  the  time  he  received  the  order.  The  court  viewed  the 
drawers  and  drawees  as  being,  at  the  date  of  the  order,  in  fact  partners, 
in  reference  to  Young :  and,  considering  the  order  as  purporting  to  be 
drawn  by  a  member  of  the  firm  on  the  firm  itself,  and  in  the  light  of 
a  promissory  note,  decided,  that  although  there  was  great  delay  in 
presenting  it  to  the  drawees  for  payment,  it  was  not  binding  on 
Young  to  give  to  the  drawers  notice  of  the  presentation  and  non 
payment.  As  regarded  Page,  in  whose  favour  the  order  was  drawn, 
there  was  a  dissolution  of  the  partnership  at  the  date  of  the  order,  of 
which  he  was  affected  with  notice.  But  the  notice  which  Page  had, 
did  not  extend  to,  or  affect  Young.  As  there  had  been  previous  deal- 
ings between  Young  and  the  Pittsburgh  Iron  Manufacturing  Com- 
pany, the  notice  published  in  the  gazette  was,  as  to  him,  not  suffi- 
cient. Whether  this  notice,  combined  with  public  notoriety  on  the 
subject,  formed  sufficient  grounds  for  inferring  that  he  had  a  know- 
ledge of  the  dissolution,  was  for  the  jury  to  determine.  If  he  had 
that  knowledge,  no  matter  in  what  manner  acquired,  at  the  time  he 
received  an  assignment  of  the  order,  he  could  not  recover.  The  re- 
mote period  after  the  order  was  drawn,  at  which  it  was  transferred  to 
him,  and  then  not  until  after  Page's  failure,  was  a  circumstance  that 
should  have  put  him  upon  inquiry  ;  and  with  reasonable  prudence 
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he  might  have  ascertained  the  fact  of  the  dissolution  of  partnership 
before  the  order  was  drawn.     If  he  had  no  knowledge  of  that  fact 
at  the  time  of  the  transfer,  he  was  entitled  (o  recover. 
The  following  errors  were  assigned. 

1.  The  court  erred  in  their  answers  to  the  first,  second  and  third 
points  submitted  by  the  counsel  of  the  defendants  below. 

2.  The  court  erred  in  charging  the  jury  that  the  notice  of  the  dis- 
solution of  the  partnership  between  the  defendants  below  and  the 
other  members  of  the  Pittsburgh   Iron  Manufacturing  Company, 
which  Page  had,  was  not  extended  to  Young. 

3.  General  errors. 

Burke  and  Fetterman,  for  plaintiffs  in  error. 

There  was  no  pretence  of  the  existence  of  a  partnership,  as  be- 
tween the  drawers  and  drawees  themselves,  at  the  time  the  order 
was  drawn.  The  date  of  the  draft  was  subsequent  to  the  dissolution 
of  partnership.  It  was  dated  the  27th  of  August  1825  ;  and  not  un- 
til the  following  March  was  there  a  presentment.  Against  that  time 
the  firm  of  Page  and  Stewart  was  dissolved,  and  Page  had  failed. 
The  Pittsburgh  Iron  Manufacturing  Company  had  also  failed.  Page 
himself  then  could  not  recover;  and  passing  the  draft  into  Young's 
hands  would  not  enable  Young  to  recover.  The  draft  was  not  pre- 
sented in  a  reasonable  time.  Chitty  on  Bills  315 — 345  ;  Brower  v. 
Jones,  3  Johns.  Rep.  230 ;  Rickford  and  others  v.  Ridge,  2  Camp.  537. 
Here  there  was  no  notice  of  presentment  and  non  payment  given  to 
the  drawers  ;  and  the  draft  being  drawn  after  a  dissolution  of  part- 
nership, those  out  of  the  firm  could  not  have  been  charged  by  an 
acceptance.  1  Stark.  Ev.  375;  Wrightson  et  al.  v.  Pullan  et  al.,  2 
Com.  Law  Rep.  433;  Bank  of  South  Carolina  v.  Humphreys  et  al., 
1  M'Cord  388.  Nor  was  it  important  whether  Young  had  or  had 
not  notice  of  the  dissolution.  He  took  the  draft  after  the  lapse  of 
more  than  three  months  from  its  date.  The  firm  were  not  on  the 
draft.  He  was  bound  to  due  diligence,  and  was  liable  for  his  own 
ignorance  if  he  failed  to  ascertain  the  fact  of  the  dissolution.  Where 
mercantile  paper  is  drawn  upon  a  firm  after  a  dissolution  by  one  of 
its  members,  and  another  member  accepts,  an  advertisement  in  the 
gazette  is  sufficient  notice  of  dissolution  to  all  the  world.  Wrightson 
et  al.  v.  Pullan  et  al.,  2  Com.  Law  Rep.  434 ;  Wright  and  others  v. 
Pulham,  18  Com.  Law  Rep.  271,  2  Chilly's  Rep.  121. 

Dallas,  for  defendant  in  error. 

This  suit  was  instituted  as  early  as  1826  or  1827.  There  were 
two  trials  in  the  court  below,  both  resulting  in  favour  of  the  defend- 
ant in  error.  The  first  verdict  of  the  -jury  was  set  aside  by  the  court, 
on  the  single  ground  that  the  jury  had  disregarded  the  opinion  of 
the  court,  in  stating  to  them  that  the  notice  of  the  dissolution  of  the 
partnership  of  the  Pittsburgh  Iron  Manufacturing  Company  bound 
the  plaintiff,  in  as  much  as  no  proof  was  offered  of  previous  dealings 
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between  the  plaintiff  below  and  the  Pittsburgh  Iron  Manufacturing 
Company.  On  the  second  trial,  the  evidence  of  previous  dealings 
was  given,  and  the  court  then  refused  to  disturb  the  verdict. 

The  order,  on  the  face  of  it,  is  payable  at  sight,  or  on  demand. 
Therefore  it  was  not  necessary  to  show  any  acceptance,  or  notice  of 
non  acceptance  by  drawers,  or  any  presentment.  Chitty  on  Bills 
175,  in  note;  Ibid.  212,  t.  p.  In  Pennsylvania  what  constitutes  rea- 
sonable notice  is  matter  of  fact  for  the  jury  to  determine.  Robertson 
et  al.  v.  Vogle,  1  Doll  255  ;  Mallory  v.  Kiswan,  2  Doll  192  ;  War- 
der et  al.  v.  Carson's  Executors,  2  Doll  233 ;  Warder  et  al.  v.  Car- 
son's Executors,  1  Yeates  531  ;  Bank  of  North  America  v.  WycofF, 
4  Doll.  151.  In  New  York,  this  question  of  reasonable  notice,  seems 
to  have  been  considered  a  mixed  question  of  law  and  fact.  Taylor 
v.  Bryden,  8  Johns.  173.  So  in  Massachusetts.  Field  v.  Nickerson, 
13  Mass.  Rep.  131. 

The  drawers  here  were  partners  of  the  drawees — drawers  drawing 
upon1  themselves.  Under  such  circumstances,  will  it  be  contended  that 
any  notice  is  necessary  1  What  is  the  reason  why  the  law  in  certain, 
cases  requires  notice  *?  That  the  drawer  may  know  whether  he  has 
effects  in  the  hands  of  the  Drawee  to  answer  the  bill.  Hoffman  and 
Seton  v.  Smith,  1  Caines's  Rep.  157;  Tunno  and  Cox  v.  Lague,  2 
Johns.  Ca.  1 ;  1  Bay's  Rep.  291;  Warder  et  al.  v.  Tucker,  7  Mass. 
Rep.  449.  But  where  the  drawer  must  hove,  or  be  presumed  to 
have,  full  knowledge  as  to  the  fate  of  the  bill,  such  notice  need  not 
be  given.  Chitty  on  Bills  221 — 224,  t.  p. ;  Porthouse  v.  Parker  et  al. 
1  Camp.  Rep.  82;  Gowen  v.  Jackson,  20  Johns.  176;  Juniata  Bank 
v.  Hale  et  al.  16  Serg.  fy  Rawle  161.  Then  as  to  the  notice  of  the 
dissolution  of  the  Pittsburgh  Iron  Manufacturing  Company,  Taylor 
&  Co.  published  their  withdrawal  on  the  2d  September  1825,  in  the 
Pittsburgh  Gazette.  If  Samuel  Young  is  to  be  affected  by  notice  of 
that  kind,  it  can  only  be  from  that  date  ;  and  that  was  after  the  order 
was  given.  But  the  notice  here  set  up  is  not  sufficient  in  a  case 
where  previous  dealings  between  the  parties  were  shown.  There 
must  be  actual  notice.  Gorham  et  al.  v.  Thompson  et  al.,  Peake's 
JV.  P.  42  ;  Graham  et  al.  v.  Hope  et  al.,  Ibid.  154 ;  Godfrey  et  al.,  v. 
Macauley,  1  Esp.  JV.  P.  371  ;  Watts  on  Part.  160,  284  ;  Roscoe  on 
Bills  68  ;  1  Montague  on  Part.  37,  in  note ;  Fox  et  al.  v.  Hanbury  et  al., 
Cowp.  449 ;  Williams  et  al.  v.  Keats  and  Archer,  3  Com.  Law  Rep. 
352  ;  Graves  et  al.  v.  Merry  and  Gilbert,  6  Cowen  701 ;  Shaffer  and 
another  v.  Snyder,  7  Serg.  fy  Rawle  503. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — A  draught  or  bill  made  payable  at  no  particular 
time,  is  payable  immediately ;  and  to  charge  the  drawer  or  an  indor- 
ser,  it  must  be  presented  for  payment  in  a  reasonable  time  after  the 
receipt  of  it.  In  this  case  the  draught  was  held  back  for  nearly  eight 
months ;  a  length  of  time  which,  in  ordinary  cases,  is  out  of  all 
reason.  It  is  argued,  however,  thatas  regards  the  holder,  the  drawers 
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are  to  be  considered  as  a  partner  firm  of  the  house  on  which  the  bill  was 
drawn  ;  and  that  presentment  or  notice  was  unnecessary,  on  the  prin- 
ciple of  Northouse  v.  Parker,  1  Camp.  82,  in  which  notice  was  ruled 
to  be  superfluous  where  the  bill  is  drawn  by  several  on  one  of  them- 
selves ;  since  the  acceptor,  being  likewise  a  drawer,  is  necessarily 
apprized  of  the  material  facts,  and  the  knowledge  of  one  partner  is 
the  knowledge  of  all;  the  converse  of  which  was  determined  in 
Gowen  v.  Jackson,  20  Johns.  Rep.  178,  and  would  be  our  case  if  the 
drawer  here  had  been  a  member  of  the  general  firm  when  the  bill 
was  drawn.  But  the  fact  is,  it  had  retired.  Notice  of  its  retirement 
was  published  in  the  Pittsburgh  Gazette  on  the  12th  of  August,  and 
the  bill  was  drawn  on  the  27th.  To  this,  it  is  said,  the  fact  of  with- 
drawal may  not  have  been  known  to  the  holder  when  he  took  the 
bill.  But  of  what  importance  is  his  ignorance1?  It  is  said  he  may 
have  been  induced  to  omit  the  presentation  of  it  and  notice  of  non 
payment,  by  a  belief  that  a  continuance  of  the  relation  in  which  the 
parties  once  avowedly  stood,  had  rendered  such  a  measure  unneces- 
sary. Would  a  reasonable  belief,  founded  on  a  notorious  course  of 
dealing  between  the  parties,  that  the  drawer  had  not  funds  in  the 
hands  of  the  drawee,  be  equivalent  to  the  actual  fact,  and  operate  a 
dispensation  from  the  duty  of  presentment  and  notice  1  Of  collateral 
facts  like  these,  the  party  must  judge  at  his  peril.  In  analogy  to  the 
revocation  of  an  agent's  authority,  notice  of  the  dissolution  of  a  part- 
nership is  necessary  where  the  outgoing  partner  holds  himself  out  to 
the  world  as  the  representative  of  the  firm,  and  attempts  to  bind  it ; 
but  not  where  he  acts  professedly  and  exclusively  for  himself.  In 
respect  to  the  first,  the  firm  is  bound  for  a  supineness  which,  in  trade, 
is  equivalent  to  fraud,  in  not  apprizing  the  public  of  the  cessation  of 
a  relation  which  enabled  each  partner  to  contract  for  the  whole. 
But  in  a  transaction  where  the  outgoing  partner  professed  to  treat 
not  for  the  firm,  but  himself,  it  is  not  easy  to  perceive  how  the  mis- 
conception of  a  fact  that  did  not  enter  into  the  terms  of  the  contract, 
can  dispense  with  any  of  its  incidents,  or  give  the  party  dealing  with 
him  an  advantage  against  him.  But  if  that  were  otherwise,  the 
holder  having  taken  the  bill,  not  in  the  usual  course  of  business,  but 
long  after  the  reasonable  and  proper  time  for  the  presentment  of  it, 
must  abide  by  the  case  of  the  payee,  who  was  actually  a  partner 
when  it  was  drawn,  and  who  therefore  knew  that  the  drawer  had 
ceased  to  be  so.  It  would  seem,  therefore,  that  the  cause  was  put 
on  an  immaterial  point,  and  that  the  plaintiff  was  not  entitled  to 
recover. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Sweeney  against  M'Culloch. 

One  who  without  title,  or  colour  of  title,  enters  on  unseated  land,  which  has 
been  surveyed  and  patented  to  another,  acquires  a  right,  under  the  statute  of 
limitations,  by  twenty-one  years  possession,  only  to  so  much  as  he  actually 
cultivates  or  encloses  ;  and  it  is  a  matter  of  no  consequence  that  the  settler  who 
enters  was  ignorant,  at  the  time  he  entered,  that  the  land  had  been  previously 
appropriated  by  warrant  and  survey. 

WRIT  of  error  to  Butler  county. 

This  was  an  action  of  covenant  by  Michael  Sweeney  against  John 
M'Culloch,  on  articles  of  agreement  for  the  sale  of  a  tract  of  land, 
containing  two  hundred  acres,  by  the  defendant  to  the  plaintiff.  The 
breach  assigned  was,  that  the  defendant  had  not  made  a  good  title 
to  the  plaintiff  for  the  land  which  he  agreed  to  sell  and  convey.  To 
support  the  issue  on  his  part,  after  having  given  in  evidence  the 
covenant,  the  plaintiff  exhibited  a  warrant  for  the  land  in  the  name 
of  William  Campbell,  dated  the  3d  of  February  1794 ;  and  proved 
that  it  had  been  executed  by  a  survey  made  upon  the  ground  in  the 
spring  of  1795.  The  defendant,  in  order  to  establish  his  title  to  the 
land,  proved  that  Henry  Sanderson  entered  upon  the  land  on  the 
23d  of  April  1797,  and  continued  to  reside  upon  it,  with  his  family, 
until  the  8th  of  May  1820,  when  he  sold  the  same  to  the  defendant; 
that  during  that  time  he  built  a  house  and  stable,  and  raised  grain 
every  year,  and  cleared  and  fenced  about  forty  acres.  The  defendant 
contended  that  this  possession  by  himself,  and  Henry  Sanderson, 
under  whom  he  claimed,  gave  him  a  good  title  to  the  whole  two 
hundred  acres  by  the  statute  of  limitations.  The  plaintiff  contended 
that  it  gave  title  only  to  the  land  actually  enclosed  and  cultivated, 
and  this  was  the  question  presented  to  the  court.  The  court  below 
was  of  opinion  that  the  law  was  with  the  defendant,  and  so  charged 
the  jury,  who  found  a  verdict  accordingly. 

Gilmore,  for  plaintiff  in  error,  cited,  Hazard  v.  Lowry,  1  Binn.  166; 
Miller  v.  Shaw,  7  Serg.  fy  Rawle  146 ;  2  Smith's  Laws  224 ;  Royer 
v.  Benlow,  10  Serg.  <£  Rawle  306. 

•flyres,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  an  action  of  covenant,  brought  by  Michael 
Sweeney  against  John  M'Culloch,  for  the  non  performance  of  a  con- 
tract, in  not  giving  him  a  good  and  sufficient  title  to  two  hundred 
acres  of  land,  sold  by  the  defendant  to  the  plaintiff.  Sweeney  gave 
in. — TT 
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in  evidence  a  warrant  dated  the  3d  of  February  1794,  in  the  name 
of  William  Campbell.  Also  the  entry  book  of  John  Moore  of  the 
date  of  the  3d  of  October  1794,  showing  a  warrant  in  the  name  of 
William  Campbell.  He  also  proved  by  the  testimony  of  John  Par- 
ker, who  was  a  deputy  surveyor  under  John  Wilson,  that  in  the 
spring  of  1795  he,  and  two  assistants,  surveyed  a  body  of  land  on 
Judge  Watson's  warrants.  That  they  commenced  with  a  leading 
warrant  on  the  Alleghany  river,  adjoining  the  donation  lands,  and 
run  west :  that  he  had  the  draft,  which  he  compared  with  the  sur- 
vey book.  In  order  to  satisfy  himself  better,  he  took  the  original 
notes  of  survey,  and  went  on  the  ground  a  few  days  before  the  trial. 
The  original  filed  notes  were  in  his  hands  at  the  trial,  and  he  has 
no  doubt  that  this  is  the  tract  which  was  surveyed  under  the  warrant 
referred  to,  in  the  name  of  Campbell. 

The  defendant  then  gave  in  evidence,  that  a  certain  Henry  San- 
derson, on  the  23d  of  April  1797,  settled  on  the  tract  in  question  : 
(hat  he  continued  to  reside  there  with  his  family  until  the  8th  of 
May  1820,  when  he  sold  the  property  to  John  M'Culloch.  That 
during  his  residence  he  raised  crops  of  wheat,  rye  and  corn  every 
year ;  built  a  house,  fit  for  the  habitation  of  man,  in  which  he  resided 
with  his  family,  and  also  a  stable;  and  cleared  and  fenced  about 
forty  acres  of  land.  That  there  was  no  settlement  nor  improvement 
on  the  land  before  his  settlement :  and  that  Michael  Sweeney  is  now 
actually  residing  on  the  same  land  with  his  family. 

On  this  evidence  the  defendant  contends  that  Sweeney  has  a  good 
and  sufficient  title,  in  consequence  of  the  possession  having  been  in 
him,  and  those  under  whom  he  claims,  more  than  twenty-one  years, 
beginning  with  the  actual  settlement  of  Sanderson  on  the  23d  of 
April  1797.  The  plaintiff,  on  the  other  hand,  says,  that  by  the  pos- 
session he  only  acquired  title  to  the  extent  of  Sanderson's  improve- 
ment, which  is  admitted  to  be  about  forty  acres.  And  this  was  the 
only  matter  submitted  to  the  court.  The  court  charged  the  jury, 
that  when  a  person  makes  an  entry  with  intent  to  complete  a  settle- 
ment under  the  act  of  1792,  under  the  impression  that  the  warrantee 
has  forfeited  his  title,  and  continues  in  possession  twenty-one  years, 
such  possession  will,  in  contemplation  of  law,  extend  to  the  full 
quantity  of  acres  to  which  an  actual  settler  would  be  entitled,  to  be 
laid  off  in  such  manner  as  is  reasonable :  that  there  is  no  doubt 
Sanderson's  entry  was  colourable,  and  that  therefore  the  statute  of 
limitation  will  protect  him  to  the  full  extent  of  an  actual  settler's 
claim. 

The  plaintiff  in  error  says,  there  is  manifest  error  in  this,  that  the 
court  charged  the  jury  that  Sanderson's  entry  was  colourable,  and 
that  therefore  the  statute  of  limitation  would  protect  him  to  the  full 
extent  of  an  actual  settler's  claim.  I  think  it  proper  to  remark  that 
the  only  point  raised  by  the  counsel  is  on  the  act  of  limitations.  It 
is  taken  for  granted  that  there  was  an  outstanding  valid  title,  under 
the  Campbell  warrant,  and  that  the  fact  that  there  was  no  evidence 
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of  the  return  of  survey  does  not  alter  the  case.  I  shall,  therefore, 
confine  my  attention  entirely  to  the  point  raised  in  the  court  of  com- 
mon pleas  and  discussed  here. 

This  question  came  before  the  court  in  two  cases;  Miller  v.  Shaw, 
7  Serg.  fy  Rawle  129,  and  Royeret  al.  v.  Benlow,  10  Serg.  $•  Rawlc 
305.  The  novelty  of  the  points,  and  their  importance,  induced  the 
court  to  consider  them  wilh  great  care.  In  Miller  v.  Shaw,  the 
court  decided  that  a  person  who,  without  title,  or  colour  of  title,  en- 
ters on  unseated  land  which  has  been  surveyed  and  patented  to  an- 
other, acquires  a  right  under  the  statute  of  limitations  by  twenty-one 
years  possession,  only  to  so  much  as  he  actually  cultivates  or  encloses. 
In  Royer  v.  Benlow,  it  was  ruled,  that  an  improver  who  enters  upon 
land  held  by  another  by  warrant  and  survey,  is  protected  after  twen- 
ty-one years  by  the  statute  of  limitations,  as  to  all  that  he  incloses 
or  cultivates,  but  not  as  to  those  parts  which  remain  in  wood  and 
unenclosed,  though  he  uses  them  for  fuel,  fences,  &c.  It  is  to  be 
remarked,  that  both  Miller  v.  Shaw  and  Royer  «.  Benlow  are  cases 
of  persons  who  claim  by  a  settlement,  and  it  seems  to  have  been  a 
matter  of  no  consequence  that  they  were  ignorant  at  the  time  of  the 
entry  that  the  land  had  been  previously  appropriated  by  warrant  and 
survey.  Chief  Justice  Tilghman  remarks,  that  it  is  complained  of 
as  a  very  hard  thing,  that  a  man  who  expends  his  time  and  labour 
on  a  tract  of  woodland  should  be  confined  to  the  limits  of  his  enclo- 
sure ;  nay,  that  even  within  these  limits  he  should  be  unable  to  ac- 
quire title  by  less  than  twenty-one  years  possession.  This  is  looking 
to  only  one  side  of  the  question.  Is  it  not  also  hard  that  a  man  who 
has  bought  and  paid  for  his  land  should  be  deprived  of  it  without 
consideration  ?  If  the  settler  knows  of  the  prior  appropriation,  he  acts 
dishonestly  in  attempting  to  acquire  title  by  the  act  of  limitations. 
If  he  is  ignorant  of  it,  he  is  unfortunate,  but  his  misfortune  is  owing 
to  his  own  negligence,  for  with  proper  diligence  he  might  have 
known  it.  In  both  these  cases  the  court  do  not  consider  an  entry  by 
a  settler  as  an  entry  by  colour  of  title;  for  if  they  had,  it  is  conceded 
that  the  settler  would  not  have  been  limited  by  his  actual  occupa- 
tion. They  consider  him  as  nothing  more  than  a  trespasser.  He 
sits  himself  down  as  a  settler,  although  in  truth  he  is  a  trespasser, 
and  nothing  more.  There  is  no  law  or  custom  of  the  state  autho- 
rizing a  settlement  on  land  which  has  been  appropriated  by  survey. 
But  the  learned  judge  considers  Sanderson's  entry  as  colourable ; 
but  this  I  consider  is  in  direct  opposition  to  the  cases  referred  to. 
These  cases  were  put  by  the  counsel  on  the  same  ground,  but  with- 
out effect.  However  innocent  the  settler  may  have  been,  in  con- 
templation of  law  he  is  deemed  a  trespasser  and  liable  to  the  rules 
which  govern  in  such  cases.  In  Miller  v.  Shaw,  Justice  Duncan 
says,  "we  can  easily  understand  what  is  meant  by  colour.  There 
may  be,  there  too  often  are,  several  office  rights  for  the  same  tract 
of  land.  The  holder  of  the  younger  enters ;  this  is  under  colour  of 
title.  So  several  may  claim  title  under  the  same  original  grant.  All 
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these  enter  under  colour  of  title,  and  the  difference  is  this :  where  one 
enters  under  colour  of  title,  his  possession  is  co-extensive  with  his 
title;  but  when  one  enters  without  any  colour  of  title,  his  seisin  is 
confined  to  his  actual  possession.  The  question  has  been  so  fully 
considered  in  the  cases  referred  to,  that  nothing  remains  to  be  said. 
After  two  solemn  decisions,  the  question  should  be  at  rest.  I  re- 
peat that  we  only  decide  the  question  which  was  raised  in  the  court 
of  common  pleas,  in  tbis  court.  I  consider  it  dangerous  to  suitors  to 
decide  causes  on  grounds  not  taken  by  the  counsel,  and  particularly 
in  cases  such  as  this,  where  a  new  trial  must  be  granted,  and  the 
party  may  have  an  opportunity  of  availing  himself  of  a  different  plea 
if  he  think  proper. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Commissioners  against  Murray. 

In  the  city  of  Pittsburgh  the  mayor  continues  to  exercise  his  commission  of 
alderman  after  his  appointment  as  mayor ;  but  he  is  not  entitled  to  the  daily 
compensation  of  an  alderman,  in  addition  to  his  salary  as  mayor,  for  attendance 
as  the  presiding  magistrate  of  the  mayor's  court. 

WRIT  of  error  to  the  court  of  common  pleas  of  Jllleghany  county. 

The  following  was  the  case  stated  for  the  opinion  of  the  court  be- 
low. 

The  plaintiff  is  one  of  the  aldermen  of  the  city  of  Pittsburgh,  and 
was,  in  January  1828,  duly  elected  mayor  of  the  said  city;  was  re- 
elected,  and  served  until  January  1830  in  that  capacity. 

By  the  act  of  the  22d  of  February  1821  establishing  a  fee  bill,  sec- 
tion tenth  (see  Purdon  293,  ed.  of  1824),  it  is  provided,  "  that  each 
alderman,  for  each  day's  attendance  at  the  mayor's  court  in  the  city 
of  Philadelphia,  shall  be  allowed  1  dollar  and  20  cents,  to  be  paid  by 
the  county,  and  no  bench  fees  shall  be  charged  against  the  county." 

The  city  of  Pittsburgh  was  incorporated  by  act  of  assembly  of  the 
18th  of  March  1816.  (See  6  Smith's  Laws  357,  &c.)  The  eighth 
section  defines  the  powers  and  authorities  of  the  aldermen,  &c.,  but 
says  nothing  about  fees  or  costs.  The  ninth  section,  relating  to  the 
duties  of  mayor,  provides,  that  "  he  shall  be  entitled  to  receive,  hold 
and  enjoy  all  the  emoluments  which  by  the  laws  and  ordinances  of 
the  corporation  may  hereafter  be  annexed  and  attached  to  the  office 
of  mayor."  The  eighteenth  section  of  the  act  of  incorporation  enu- 
merates and  describes  the  duties  of  the  mayor  and  aldermen  in  civil 
cases,  giving  them  the  same  powers,  and  the  like  fees  and  costs  as 
justices  of  the  peace  in  similar  cases. 

By  the  second  section  of  the  act  of  the  10th  of  March  1817,  6 
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Smith's  Laws  428,  supplementary  to  the  act  of  incorporation,  it  is 
provided,  "  that  the  aldermen  of  the  said  city,  and  the  justices  of  the 
peace  in  the  county  of  Alleghany,  shall  have  full  power  and  autho- 
rity to  do  and  perform  all  the  duties  of  justices  of  the  peace  through- 
out  the  said  county,  and  within  the  bounds  of  the  said  city."  And 
the  third  section  provides,  "  that  all  costs  accruing  in  criminal  cases 
in  the  said  court,  and  for  which,  in  the  court  of  quarter  sessions,  the 
county  would  be  liable,  shall  be  paid  out  of  the  county  treasury." 
Nothing,  however,  is  said  in  any  act  of  assembly  as  to  compensation 
by  the  county  to  the  mayor  or  aldermen  of  the  city  for  attendance  on 
the  mayor's  court  (except  what  may  be  found  in  the  fee  bill  of  the 
28th  of  March  1814;  Purdon's  Dig.  ed.  of  1818,  p.  220;  6  Smith's 
Laws  228)  ;  but  the  same  has  been  paid  heretofore  by  the  county  to 
the  aldermen  (but  not  to  the  mayor),  the  services  in  such  cases  being 
considered  the  same  as  in  Philadelphia. 

Under  this  view  of  the  case,  the  following  questions  were  submit- 
ted for  the  consideration  of  the  court  below. 

1.  As  the  law  now  stands,  have  the  aldermen  of  the  city  of  Pitts- 
burgh any  claim  against  the  county  of  Alleghany  for  services  ren- 
dered by  attending  the  sessions  of  the  mayor's  court  1     Can  they 
legally  charge,  and  would  the  commissioners  of  Alleghany  county 
be  warranted  in  paying  the  bills  of  such  aldermen  of  the  city  of 
Pittsburgh,  at  the  rate  of  1  dollar  20  cents  per  day,  as  designated  in 
the  fee  bill  referred  to,  as  compensatory  to  the  aldermen  of  the  city 
of  Philadelphia,  by  the  county  commissioners  of  Philadelphia  county? 

2.  Can  the  mayor,  in  his  official  capacity  as  such,  being  besides 
an  alderman  of  the  city,  legally  claim  the  sum  of  1  dollar  20  cents 
per  day  for  his  attendance  at  the  mayor's  court,  besides  the  salary 
he  receives  from  the  corporation  ]    Would  the  commissioners  of  Al- 
leghany county  be  warranted  in  paying  such  claim? 

The  plaintiff's  claim  in  this  case  is  for  sixty-three  days  attendance 
as  an  alderman  of  the  city  of  Pittsburgh,  in  the  years  1828  and  1829, 
amounting  to  75  dollars  60  cents,  during  which  time  he  was  also 
mayor  of  the  said  city,  and  received  a  regular  salary  as  such  from 
the  city  treasury. 

If  the  opinion  of  the-court  be  that  the  plaintiff  is  entitled  to  be  paid 
by  the  county,  then  judgment  to  be  entered  for  the  plaintiff  for  the 
said  sum  of  75  dollars  60  cents,  with  costs.  If  of  a  contrary  opinion, 
judgment  to  be  entered  for  the  defendants  generally.  Each  party 
to  be  at  liberty,  if  dissatisfied  with  the  opinion  of  the  court,  to  take 
out  a  writ  of  error  to  the  supreme  court,  without  entering  bail,  or 
making  affidavit. 

On  both  the  points  thus  presented,  the  court  below  charged  in  fa- 
vour of  the  plaintiff  below. 

The  case  was  brought  before  this  court  on  the  following  assign- 
ment of  errors. 

1.  The  court  erred  in  deciding  that  the  fee  bill  of  the  20th  of 
March  1810,  allowing  to  each  sitting  alderman  1  dollar  50  cents  per 


350  SUPREME  COURT  [Pittsburgh 

[Commissioners  v.  Murray.] 

diein  (payable  by  the  county),  was  applicable  to  the  office  of  alder- 
man in  the  city  of  Pittsburgh ;  that  city  having  been  incorporated, 
and  the  office  created,  subsequent  to  the  passage  of  that  act,  to  wit 
on  the  18th  of  March  1816. 

2.  The  court  erred  in  deciding  that  the  mayor  of  the  city  was 
entitled  to  pay  as  an  alderman  when  presiding  in  the  mayor's  court 
of  the  city  ;  and  that  on  such  occasions  he  acted  in  the  double  capa- 
city of  mayor  and  alderman,  which  entitled  him  to  the  fees  of  an 
alderman. 

Darragh,  for  plaintiff  in  error. 

The  act  of  the  28th  of  March  1814,  6  Smith's  Laws  228,  allow- 
ing to  "  each  alderman  the  fee  of  1  dollar  20  cents  per  diem,  whilst 
sitting  in  court,  is  not  applicable  to  the  aldermen  of  the  city  of  Pitts- 
burgh.. The  act  incorporating  the  city  of  Pittsburgh  being  passed 
subsequent  to  the  enactment  of  that  act  on  the  18th  of  March  1816, 
6  Smith's  Laws  357,  the  fee  bill  of  1814  granted  no  fees  to  the 
aldermen  of  the  city  of  Pittsburgh,  no  such  officers  then  being  in 
existence.  If  the  fee  is  attached  to  the  office  of  alderman,  whether 
in  existence  or  not  at  the  time  of  the  passage  of  the  act,  why  should 
the  legislature  have  deemed  it  necessary  in  the  fee  bill  of  the  22d  of 
February  1821,  Purd.  Dig.  ed.  1824,  p.  293,  to  have  provided  that 
"  each  alderman,  for  each  day's  attendance  at  the  mayor's  court  in 
the  city  of  Philadelphia,  shall  receive  1  dollar  20  cents  per  diem,  to 
be  paid  by  the  county." 

In  relation  to  the  second  error  assigned,  the  office  of  mayor  is  dis- 
tinct from  that  of  an  alderman  ;  and  seems  to  be  so  understood  from 
the  act  of  incorporation,  the  style  being  the  mayor,  aldermen  and 
citizens.  The  office  of  alderman  was  necessary  to  be  elected  mayor, 
but  when  elected,  the  duties  and  rights  of  the  mayor  and  alderman 
are  separate  and  distinct.  By  the  ninth  section  of  the  act  of  incor- 
poration, the  duty  of  the  mayor  is  to  preside  in  the  mayor's  court  when 
present,  and  to  be  entitled  to  receive,  hold  and  enjoy  all  the  emolu- 
ments which,  by  the  laws  and  ordinances  of  said  corporation,  may 
be  attached  to  the  office.  These  emoluments  are  the  salary  and  fees 
created  by  the  ordinances  of  the  corporation,  and  attached  to  the 
office  of  mayor.  The  mayor  is  not  prevented  from  acting  as  a  jus- 
tice of  the  peace  or  alderman  whilst  he  holds  the  office  of  mayor,  but 
it  seems  plain  that  the  emoluments  attached  by  the  ordinances  to 
the  office  would  not  allow  of  his  receiving  fees  as  an  alderman  for 
each  day's  setting  in  the  mayor's  court.  The  claim  for  these  fees 
was  never  made  by  any  of  the  mayors  elect  prior  to  the  election  of 
the  defendant  in  error ;  nor  has  such  claim  been  made  since,  the 
offices  of  mayor  and  alderman  being  supposed  to  be  distinct  and  dif- 
ferent, as  respects  their  powers  and  duties  in  the  mayor's  court.  The 
eleventh  section  of  the  act  of  incorporation  expressly  enacts,  that  the 
said  mayor,  recorder  and  aldermen,  or  any  four  or  more  of  them 
(whereof  the  mayor  or  recorder  shall  be  one),  shall  open  court,  &c. 
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Dallas,  for  defendant  in  error. 

The  question  to  be  considered  is,  whether  an  alderman  loses  any 
of  his  functions  or  emoluments  by  being  elected  mayor1?  The  fee 
bill  of  1814  is  a  general  law,  and  applies  to  the  same  officers  subse- 
quently appointed.  Here  the  city  treasury  pays  the  mayor  under  an 
ordinance  of  the  city.  The  act  of  incorporation  says  nothing  about 
the  salary  of  aldermen.  By  the  same  act  it  is  provided,  that  either 
the  mayor  or  the  recorder  being  present,  the  mayor's  court  is  full. 

Forward,  for  plaintiff  in  error,  in  reply. 

The  office  of  alderman  is  merely  a  qualification  for  that  of  mayor. 
But  they  are  entirely  different,  as  to  duties,  in  all  respects.  The 
mayor  is  a  salaried  officer.  He  is  compensated  for  his  services  as 
mayor  out  of  the  city  treasury  under  an  ordinance  of  the  city.  His 
respective  duties  as  mayor  and  as  alderman,  are  distinct,  and  he  is 
paid  for  each.  He  brings  nothing  to  the  bench  of  the  mayor's  court 
but  the  qualification  for  the  office  of  mayor. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Granting  the  aldermen  of  Pittsburgh  to  be  en- 
titled to  the  daily  compensation  provided  by  the  act  of  1814  for  the 
aldermen  of  Philadelphia,  it  by  no  means  follows  that  it  is  demand- 
able  by  the  mayor  in  his  capacity  of  alderman.  It  is  claimed  here 
for  services  rendered  on  the  bench  of  the  mayor's  court,  where  the 
claimant  sat,  not  by  virtue  of  his  commission  of  alderman,  but  by 
virtue  of  his  appointment  of  mayor.  Though  chosen  from  among 
the  aldermen,  and  deriving  the  qualification  of  eligibility  from  his 
commission,  he  was  an  integral  part  of  the  court  but  as  its  presiding 
judge  ;  and  as  such  his  functions  were  peculiar.  Were  the  official 
qualification  dispensed  with  in  Pittsburgh,  as  it  is  in  Philadelphia,  the 
duties  of  a  mayor  chosen  indifferently  from  among  the  citizens, 
would  be  precisely  the  same  as  those  which  were  performed  by  the 
plaintiff.  At  his  accession  to  the  office  he  entered  on  it  as  an  entire 
thing.  As  a  public  magistrate,  indeed,  exercising  the  ordinary  ju- 
risdiction of  a  justice  of  the  peace,  the  powers  conferred  by  his  com- 
mission remained  to  be  exercised  as  before,  because  they  are  not  of 
a  corporate  nature ;  but  as  a  corporate  officer,  or,  to  speak  more 
plainly,  as  a  judge  of  the  mayor's  court,  by  which,  and  by  his  execu- 
tive duties  alone,  he  was  connected  with  the  corporation,  his  functions 
as  an  alderman  were  merged  in  his  functions  as  mayor.  It  is  not  pre- 
tended that  he  performed  double  sets  of  judicial  duties ;  and  for  nothing 
else  could  he  make  out  a  colourable  title  to  double  compensation.  Had 
not  his  judicial  services  been  rendered  in  his  capacity  of  mayor,  it  might 
plausibly  have  been  said  that  his  salary  as  mayor  was  not  intended 
to  compensate  them.  But  by  the  ninth  section  of  the  act  of  incorpo- 
ration, it  is  pointedly  declared  that  the  mayor  shall  perform  the  duty 
of  presiding  in  the  mayor's  court,  "  beside  that  of  an  alderman;"  and 
in  thus  imposing  on  the  chief  officer,  ex  ojficio  the  subordinate  duties 
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of  an  alderman,  we  discover  an  evident  design  to  merge  his  judicial 
functions  as  an  alderman  in  those  of  the  presiding  judge.  Had  any 
thing  else  been  intended,  such  a  declaration  would  have  been  super- 
fluous, because  his  power  and  authority  as  an  alderman  would  have 
appertained  to  him  by  virtue  of  his  commission.  Exactly  the  same 
duties  as  those  directed  by  the  charter  of  Pittsburgh  are  performed 
by  the  mayor  of  Philadelphia,  though  not  an  alderman.  As  then 
the  plaintiff  sat  in  his  capacity  of  mayor,  his  salary  must  be  taken 
as  full  compensation  of  his  judicial  services. 

Judgment  of  the  common  pleas  reversed,  and  judgment  here  for 
the  defendant. 


Hoffman  against  Lee. 

The  declarations  of  a  mortgagor,  made  after  he  has  parted  with  the  mort- 
gaged premises,  should  not  be  received  in  evidence  on  the  trial  of  a  scire  facias 
on  the  mortgage,  when  his  grantee  is  the  party  in  interest  as  terre-tenant. 

A  promise  by  a  mortgagee,  either  verbal  or  written,  to  extend  the  time  of  pay- 
ment of  the  money  due  upon  the  mortgage,  whereby  a  third  person  is  induced 
to  purchase  the  land  from  the  mortgagor,  is  binding;  and  a  scire  facias  upon 
the  mortgage,  issued  before  the  lapse  of  time  mentioned  in  such  promise,  can 
not  be  sustained. 

WRIT  of  error  to  the  common  pleas  of  Venango  county. 

Scire  facias  on  mortgage  by  Hugh  Lee  against  Jacob  Hoffman. 

On  the  10th  of  March  1825,  Jacob  Lee  gave  a  mortgage  to  Hugh 
Lee,  on  a  tract  of  land,  to  secure  the  payment  of  money  due  Lee 
on  three  notes,  amounting  to  about  160  dollars.  There  was  proof 
that  in  1826  Jacob  Hoffman  agreed  to  sell  the  mortgaged  premises 
to  his  son  John.  Jacob  had  paid  part  of  the  money,  about  80  dollars, 
as  he  alleged.  In  June  1826  Jacob  and  John  went  to  Lee's  and 
informed  him  of  the  proposed  sale,  and  Lee  gave  to  John  the  follow- 
ing paper,  which  the  witness  called  a  release. 

"  27th  June  1826.  I  agree  to  take  one  hundred  dollars  from  John 
Hoffman,  Jr.,  in  merchantable  trade,  at  cash  price,  payable  in  four 
annual  payments,  bearing  interest  from  this  date;  and  I  agree  to 
let  the  mortgage  lie  as  it  is  during  said  time,  and  release  the  said 
mortgage,  when  settled. 

"HUGH  LEE." 

Very  soon  after  this,  John  Hoffman  agreed  to  give  his  father  land 
in  Butler  county,  for  the  land  in  question ;  and  John  was  to  pay 
Mr  Lee  this  100  dollars.  After  this  John  went  on  to  pay  Lee,  by 
giving  him  a  rifle  gun,  working  for  him,  &c.,  to  the  amount  of  37  or 
38  dollars. 
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John  and  his  father  rescinded  their  agreement  to  exchange,  and 
John  then  indorsed  on  the  above  paper  as  follows:  "I  do  assign  the 
within  lines,  for  value  received,  to  Jacob  Hoffman,  and  37  dollars 
that  I  paid  on  the  land  while  I  owned  it.  March  31,  1828. 

x  "  JOHN  HOFFMAN." 

About  this  time  Jacob  Hoffman  sold  to  Phipps,  and  wrote  under 
the  above,  "  I  do  assign  the  within  lines  or  statement  to  J.  Phipps, 
and  there  is  37  dollars  paid  on  it. 

"  JACOB  HOFFMAN." 

On  the  4th  of  April  1828,  Hugh  Lee  issued  a  scire  facias  on  the 
mortgage  against  Jacob  Hoffman ;  and  Jacob  Hoffman,  who  was 
stated  to  be  insolvent,  in  December  following,  gave  Lee  the  follow- 
ing paper :  "  I  hereby  agree  that  the  prothonotary  amend  the  scire 
facias  agreeably  to  the  praecipe,  and  confess  judgment  thereon  ;  the 
amount  to  be  liquidated  by  the  prothonotary.  Witness  my  hand 
and  seal,  31st  December  1828. 

"JACOB  HOFFMAN.  [L.S.]" 

On  the  26th  February  1829,  David  Phipps,  on  proof  of  the  above 
facts,  had  the  entry  of  judgment  staid,  and  was  permitted  to  defend 
as  the  party  interested. 

The  cause  was  then  put  at  issue  ;  the  pleas  were  payment,  with 
leave  to  give  the  special  matter  in  evidence,  record  and  satisfaction, 
and  replication  and  issues.  It  is  not  expressly  stated  by  whom  the 
pleas  were  put  in,  but  it  is  evident  the  only  defence  was  by  Phipps. 
After  the  foregoing  facts  and  some  others  had  been  given  in  evi- 
dence, the  plaintiff  offered  to  prove  the  admission  of  Jacob  Hoffman, 
made  in  the  fall  of  1828,  of  the  amount  due ;  this  was  objected 
to  and  admitted,  and  the  court  sealed  a  bill  of  exceptions.  After 
proving  by  a  witness  that  in  the  fall  of  1828  Lee  and  Hoffman  came 
to  the  house  of  the  witness,  and  Hoffman  laid  down  a  paper  in  Lee's 
handwriting,  showing  the  amount  d.ue  on  the  mortgage,  and  that 
being  asked  if  it  was  correct,  said  he  knew  nothing  to  the  contrary, 
&c.,  the  counsel  for  Phipps  asked  the  witness  what  he  had  heard 
Hoffman  say  as  to  the  amount ;  this  was  to  take  from  the  effect  of 
the  admission  just  proved ;  this  was  objected  to,  and  rejected,  and 
another  bill  of  exceptions  was  sealed. 

Pearson,  for  plaintiff  in  error.  The  declarations  of  the  mortgagor 
should  not  have  been  received  in  evidence.  Parker  v.  Gonsales,  1 
Serg.  fy  Rawle  536  ;  Babb  v.  Clemson,  12  Serg.  fy  Rawle  329 ; 
Phoenix  v.  Day,  5  Johns.  Rep.  429  ;  Patton  v.  Goldsborough,  9  Serg. 
4"  Rawle  47 ;  Kane  v.  Ellmaker,  7  Serg.  fy  Rawle  1. 

Fetterman,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 
HUSTON,  J. — We  must  recollect  that  a  scire  facias  on  a  mortgage 
is  a  proceeding  under  an  act  of  assembly  against  the  land  mortgaged; 

III. — UU 
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that  the  judgment  in  it,  is  always  to  recover  the  amount  due  from 
the  land  :  and  no  execution  on  such  judgment  can  go  against  the 
other  lands  or  goods  or  body  of  the  mortgagor.  All  these  may  be 
liable,  and  maybe  reached  on  a  judgment  on  the  bonds  or  notes  secured 
by  the  mortgage,  or  in  debt  or  covenant  on  the  mortgage  if  it  is  so 
expressed  as  to  give  those  actions,  and  perhaps  in  assumpsit  for  the 
amount  of  the  mortgage,  if  not  accompanied  by  a  bond,  and  if  the 
mortgaged  premises  do  not  produce  the  debt.  Hence,  where  the 
mortgagor  has  sold  the  premises  embraced  in  the  mortgage  and  given 
no  covenant  for  title,  a  judgment  on  a  scire  facias  on  the  mortgage 
cannot  affect  the  mortgagor ;  it  only  sells  the  mortgaged  premises, 
and  so  affects  the  vendee  of  the  mortgagor ;  and  this  is  more  espe- 
cially the  case  where  the  mortgagor  is  insolvent.  While  Jacob  Hoff- 
man was  the  owner  of  the  land  in  question,  his  admissions  of  the 
amount  due  on  this  mortgage  were  good  evidence  against  himself; 
but  he  had  sold  in  March  1828,  and  in  the  autumn  following  his 
admission  of  the  amount  due,  though  good  evidence  against  him- 
self in  a  suit  on  the  notes,  was  no  evidence  against  the  vendee  of 
the  mortgaged  premises;  and  that  vendee  alone,  and  not  Jacob 
Hoffman,  would  be  affected  by  the  scire  facias  on  the  mortgage,  and 
the  judgment  and  execution  on  it.  For  want  of  recollecting  the 
special  nature  of  the  suit  trying,  and  the  judgment  and  execution  on 
it,  the  judge  fell  into  an  error  in  admitting  the  admissions  of  Jacob 
Hoffman.  Although  Hoffman's  name  stood  on  the  docket  as  de- 
fendant in  the  cause,  yet  the  issue  trying  was  between  Lee  and 
Phipps.  Hoffman  had  confessed  a  judgment,  and  as  respects  him 
there  was  nothing  to  try  :  it  was  Phipps  who  pleaded  and  defended, 
and  who  alone  could  be  affected.  The  plea  ought  to  have  appeared 
to  be  by  Phipps;  and  if  so,  and  a  defence  for  the  land  by  him,  and 
verdict  and  judgment  for  him,  his  land  could  not  be  affected  by  a 
judgment  against  Hoffman.  Something  like  this  occurs  in  a  case 
where  an  heir  takes  lands  at  an  appraisement  in  the  orphan's  court, 
and  enters  into  recognizance  to  pay  the  shares  of  the  other  heirs. 
By  our  law  the  lands  are  bound  for  the  money.  If  the  lands,  or  any 
part  of  them,  be  sold,  the  purchaser  is  sued  in  the  scire  facias  as  terre 
tenant,  along  with  the  conusor ;  but  they  may  sever  in  their  pleas, 
and  there  may  be  judgment  against  the  conusor,  and  a  judgment  in 
favour  of  the  terre  tenant  who  defends  for  his  own  interest ;  he  may 
have  a  release,  or  may  be  discharged  by  lapse  of  time,  and  then  a 
judgment  against  the  conusor  cannot  affect  the  land  of  the  terre 
tenant  in  whose  favour  there  is  a  verdict  and  judgment.  And 
in  such  case  it  is  decided  that  the  admissions  of  the  conusor,  made 
after  he  had  sold  to  the  terre  tenant,  are  not  evidence  against  the 
terre  tenant  in  a  defence  by  him.  7  Serg.  fy  Rawle  1.  Those  cases 
of  a  verdict  and  judgment  for  one  defendant,  and  against  another,  in 
an  action  sounding  in  contract,  have,  by  some,  been  considered  as 
very  heterodox,  and  even  said  to  be  inconsistent  with  the  common 
law ;  but  a  bill  brought  in  by  the  late  lord  chief  justice  of  the  king's 
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bench  in  England,  has  directed  that  there  may  be  a  verdict  for  one 
of  two  joint,  or  joint  and  several  promissors  in  a  note,  &c.  &c.  I  sup- 
pose it  will  be  admitted  not  to  be  contrary  to  the  principles  of  the 
common  law,  but  only  to  the  former  practice  under  that  law. 

Generally,  the  admissions  of  a  vendor  are  not  evidence,  made  after 
he  has  parted  with  all  interest  in  the  land ;  though  his  declarations 
while  owner,  are  evidence  against  him  and  those  claiming  under 
him,  if  he  is  dead,  or  still  interested,  or  out  of  the  reach  of  process  of 
the  court.  Packer  v.  Gonsales,  1  Serg.  <$•  Rawk  526. 

The  point  in  the  second  bill  of  exceptions  will  not  then  arise,  but 
the  judge  was  right  in  rejecting  declarations  made  at  another  time. 
5  Serg.  #  Rawle  295  ;  7  'Serg.  fy  Rawle  1. 

The  other  objections  made  in  this  case  all  relate  to  the  charge 
given  to  the  jury  by  the  judge ;  and  although  divided  by  the  counsel 
into  five,  may  be  considered  as  really  only  two. 

The  judge  charged  that  the  paper  given  by  Lee  to  John  Hoffman, 
might  be  considered  as  a  statement  of  the  amount  due  on  the  mort- 
gage at  that  time,  but  it  was  not  a  release,  nor  an  agreement  to  sus- 
pend proceedings  for  four  years,  if  the  payments  were  made  as  there 
proposed  ;  and  if  it  was  such  an  agreement,  it  was  not  binding  on 
Lee,  because  no  notes  or  bonds  were  given  by  John,  and  therefore 
no  consideration  ;  and  because  John  was  not  quitetwenty-one  years 
of  age  when  he  received  that  paper,  though  he  was  of  age  when  he 
assigned  it  to  Phipps. 

In  the  first  place  we  are  all  of  opinion  it  was  a  binding  agreement : 
whether  such  a  paper  given  to  Jacob  Hoffman,  the  debtor,  would 
have  been  binding,  is  not  the  question,  though  if  a  mortgagee  gives 
a  writing  to  his  mortgagor  that  he  will  accept  a  debt,  presently  due, 
if  paid  in  instalments  at  specified  times,  and  receives  one  or  more  of 
these  as  they  fall  due,  it  may  in  some  instances  be  a  great  fraud  to 
afterwards  proceed  before  the  other  instalments  fall  due  ;  and  I  am 
not  prepared  to  say  that  it  would,  under  all  circumstances,  be  void  : 
but  that  is  not  this  case  ;  it  was  here  given  to  a  person  proposing  to 
purchase,  and  who,  having  received  it,  did  purchase.  John  probably 
knew  that  he  could  not  pay  100  dollars  within  a  year,  but  might  be 
very  confident  that  he  could,  by  his  labour  raise  25  dollars  per  year. 
In  consequence  of  this  paper  he  gave  his  gun,  and  he  laboured  for 
Lee  to  the  amount  of  37  dollars  within  the  first  year ;  now  any  in- 
jury to  another,  any  labour  on  him,  any  hardship  induced  to  him,  is 
a  good  consideration  to  support  an  agreement  and  make  a  promise 
binding  on  him  who  made  it.  It  is  riot  fair  nor  honest  to  make  a  pro- 
mise which  induces  a  man,  a  stranger  to  the  party,  to  pay  his  gpoods 
and  give  his  labour,  to  exchange  his  own  property  for  an  incumber- 
ed  property,  on  a  promise  not  to  press  the  incumbrance,  and  then 
say,  I  make  nothing  by  this  indulgence  which  I  promised  you,  and 
I  will  not  meet  my  promise :  it  cannot  be  done  after  putting  the  other 
to  loss  of  time  or  labour  or  property;  or  after,  by  such  promise,  induc- 
ing him  to  do  what  he  never  would  have  done  but  for  reliance  on 
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such  promise.  True,  the  mortgage  was  a  deed  under  seal,  and  this 
not  under  seal,  but  it  was,  though  informal,  enough  to  induce  John 
to  exchange  for  that  land  and  pay  one-third  of  a  debt  which  he  was 
not  liable  for,  and  never  would  have  been,  except  for  that  paper. 
And  in  equity  it  was  as  binding  as  if  more  formally  drawn,  and  under 
seal  and  witnessed. 

In  Livingston  v,  Byrne,  11  Johns.  Rep.  555,  we  find  a  case  like 
this  in  some  respects,  but  infinitely  stronger.  There,  L.  had  a  deed 
of  trust  of  lands  dated  the  1st  of  December  1803 ;  and  on  the  24th 
of  December  1803  another  deed,  to  L.  and  to  others,  containing 
the  lands  in  the  first  deed,  and  many  other  lands  also,  in  trust  to  pay 
the  debt  of  the  grantor :  on  the  27th  of  December  1803,  a  judgment 
for  a  large  amount  was  obtained  against  the  grantor  and  an  execu- 
tion issued,  and  the  lands  comprised  in  the  deeds  of  trust  about  to  be 
sold  by  the  marshal  for  this  large  debt  which  was  due  to  the  United 
States.  To  induce  purchasers  to  bid,  the  three  trustees  published  in 
the  public  papers  that  they  would,  if  required,  release  to  any  person 
who  should  purchase  any  of  the  Livingston  lands,  all  their  right  un- 
der their  deed  of  trust  of  the  24th  of  December  1803.  Byrne  be- 
came the  purchaser  of  half  of  eight  hundred  lots  in  the  town  of  Es- 
peranza  (now  Athens)  for  1 1  dollars,  a  monstrous  undervalue.  J. 
R.  Livingston,  the  trustee  in  the  first  deed  of  the  1st  of  December, 
thought  himself  justified  under  the  circumstances  (although  he 
agreed  to  release  all  right  under  deed  of  the  24ih  of  December)  to 
retain  these  lots  which  were  in  his  deed  of  the  1st  of  December.  The 
chancellor  held  him  bound,  by  his  advertisement,  to  release  all  right 
under  the  first  as  well  as  the  second  deed  of  trust :  he  appealed,  and 
the  same  was  affirmed  by  the  unanimous  opinion  of  the  court.  Here 
was  no  consideration  to  J.  R.  Livingston  ;  the  object  of  getting  a  fair 
price  for  the  property  had  failed ;  his  title  was  a  deed  under  seal ;  his 
promise  not  under  seal,  a  mere  advertisement  in  a  newspaper ;  that 
promise  was  not  barely  a  promise  to  suspend  payment,  but  to  give 
an  absolute  release  of  all  right  to  the  property ;  and  he  was  compelled 
to  execute  such  release,  because  his  parol  promise  was  known  and 
seen  at  the  time  of  the  sale,  and  induced  Byrne  to  bid.  A  parol 
agreement  or  engagement  at  one  time  weighed  nothing  in  a  court 
of  law,  when  used  against  a  deed  or  instrument  under  seal ;  but  in 
equity  the  inquiry  is,  did  the  person  make  an  agreement  fairly  and 
without  any  fraud  or  imposition,  did  he  derive  any  benefit,  or  expect 
to  derive  any  benefit  from  it,  or  did  he  induce  any  other  person  to 
incur  expense  or  risk,  or  perform  service,  or  otherwise  subject  himself 
to  loss  or  risk?  and  if  so,  the  agreement  is  enforced,  though  not 
sealed. 

There  is  another  point  in  which  we  think  there  was  mistake  in 
the  court  below.  A  sum  payable  in  four  annual  payments  can  in 
no  sense  be  underslood  to  be  demandable  within  three  years  ;  if  one 
of  the  payments  was  to  be  made  on  the  day  of  the  contract,  it  would 
be,  and  always  has  been,  and  is  expressed,  one-fourth  to  day  and 


Sept.  1834.]  OF  PENNSYLVANIA.  35? 

[Hoffman  v.  Lee.] 

the  residue  in  three  annual  payments.     The  first  instalment  was 
paid  and  one-half  of  the  second,  and  the  second  was  due  when  suit 
was  brought;   the  suit  was,  therefore,  commenced  when  nothing 
was  demandable  by  the  plaintiff. 
Judgment  reversed. 


Irwin  against  Workman. 

An  attorney  has  no  lien  for  his  fees  on  money  in  the  hands  of  a  sheriff. 

A  sheriff,  in  an  action  for  money  in  his  hands,  cannot  set  off  a  note  given  by 
the  plaintiff  to  his  attorney  on  the  execution,  and  assigned  by  the  attorney  to 
the  sheriff. 

Nor  can  the  sheriff  protect  himself  by  payment  to  such  attorney  with  notice 
of  the  revocation  of  the  attorney's  authority. 

His  only  defence  would  be  to  show  that  the  attorney  had  acquired  from  the 
plaintiff  an  independent  ownership  of  the  money,  and  that  he,  the  sheriff,  stood 
in  the  attitude  of  a  stakeholder. 

Such  an  ownership  cannot  be  raised  upon  an  agreement  between  the  plaintiff 
and  a  third  person,  that  in  case  the  latter  should  purchase  at  sheriff's  sale  the 
property  in  execution,  the  purchase  money  should  be  under  the  control  of  the 
attorney,  and  be  applied  as  he  might  direct. 

ERROR  to  the  common  pleas  of  Mleghany  county. 

This  was  an  action  of  assumpsit  brought  by  John  H.  Irwin,  the 
plaintiff  in  error,  to  recover  from  Samuel  Workman  a  sum  of  money 
in  the  hands  of  the  latter  as  sheriff  of  Washington  county.  The 
plaintiff  gave  in  evidence  the  record  of  a  judgment  for  653  dollars  49 
cents,  in  No.  175  of  November  term,  in  the  common  pleas  of  Wash- 
ington county,  in  which  the  executors  of  Jane  Addison  were  plain- 
tiffs, and  John  Hoge's  administrators  defendants,  upon  which  judg- 
ment executions  were  issued,  the  real  estate  of  John  Hoge  levied 
upon,  sold,  and  the  proceeds,  amounting  to  5000  dollars,  came  into 
the  hands  of  Workman,  then  sheriff  of  that  county.  The  plaintiff  pro- 
duced in  evidence  the  record  of  another  suit  in  the  common  pleas  of 
Washington  county,  in  which  the  said  John  H.  Irwin  and  wife 
were  plaintiffs,  and  the  administrators  of  John  Hoge  defendants,  in 
which  judgment  had  been  confessed  for  5466  dollars  78  cents.  It 
appearing  that  Hoge  died  intestate,  and  that  the  proceeds  of  the  sale 
of  his  estate  would  not  be  sufficient  to  pay  his  debts,  being  chiefly 
simple  contract  debts,  the  court  of  common  pleas  of  Washington 
county  appointed  auditors  to  marshal  and  appropriate  the  moneys  in 
the  hands  of  Workman,  then  sheriff,  among  the  creditors  pro  rata. 
By  the  report  of  the  auditors,  confirmed  by  the  court,  it  appeared  that 
Irwin  was  entitled  to  receive  a  certain  sum  of  money  in  the  said 
sheriff's  hands,  the  balance  of  which,  now  in  controversy,  the  sheriff 
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alleges  was  paid  over  to  Thomas  M'Giffin,  as  the  attorney  of  John 
H.  Irwin. 

The  defendant  then  gave  in  evidence  a  promissory  note,  in  the 
following  words : 

"  I  feel  willing  to  allow  Thomas  M'Giffin,  Esq.  400  dollars  for 
his  services  as  my  attorney  generally  in  my  business  relative  to  a 
settlement  with  the  estate  of  John  Hoge,  Esq.  deceased  ;  provided 
he  does  not  require  payment  until  I  am  possessed  of  the  funds  arising 
from  said  estate ;  and  provided  he  continue  to  act  as  my  attorney 
until  such  settlement  is  procured. 

"  JOHN  H.  IRWIN. 

"April  4th,  1826." 

"Cr.  by  145  dollars,  received  through  J.  H.  Ewing,  Esq. 

"THOMAS  M'GIFFIN." 

Upon  this  there  was  an  indorsement,  not  dated,  by  M'Giffin  to 
Workman,  as  follows. 

"  Received  by  John  H.  Ewing,  Esq.  of  Samuel  Workman,  late 
sheriff  of  Washington  county,  255  dollars,  part  of  the  purchase  mo- 
ney upon  the  sale  of  the  tract  of  land  or  farm  called  the  Meadow 
Lands,  made  to  the  said  Ewing  by  the  said  Workman  as  sheriff  afore- 
said, as  part  of  the  estate  of  the  late  John  Hoge  deceased,  at  the  suit 
of  Addison's  executors  or  administrators,  which  sum  I  acknowledge 
to  have  received  as  attorney  of  Dr  John  H.  Irwin,  one  of  the  creditors 
of  the  said  Hoge,  and  in  satisfaction  of  the  within  engagement  of 
the  said  Irwin. 

"  THOMAS  M'GIFFIN." 

"255  dollars,  and  interest  21  dollars  3  cents,  amounting  to  276 
dollars  3  cents.  Received  of  Samuel  Workman,  Esq.  276  dollars 
3  cents. 

"JoHNH.  EWING." 

The  defendant  also  relied  upon  the  following  instrument  to  show 
that  the  plaintiff  agreed  that  the  money  belonging  to  him  in  the  de- 
fendant's hands  should  be  paid  to  Thomas  M'Giffin,  Esq. 

"  In  case  I  become  the  purchaser  of  the  Meadow  Land  properly, 
late  the  property  of  John  Hoge  deceased,  I  agree  with  Dr  John  H. 
Irwin  that  the  purchase  money  shall  be  under  the  control  of  Thomas 
M'Giffijn,  Esq.,  his  attorney,  and  that  I  will  apply  it  in  such  manner 
as  he  may  direct,  so  as  not  to  make  myself  liable  to  any  damages  in 
consequence  of  the  application. 

"  JOHN  H.  EWING. 

"June  30th,  1826." 

The  plaintiff,  to.  rebut  the  testimony  thus  offered  by  the  defendant, 
gave  in  evidence  the  following  receipt. 

"  August  20th,  1827.  Received  of  Dr  John  H.  Irwin  145  dollars 
on  account  of  his  note  to  me,  through  John  H.  Ewing,  embracing 
40  dollars  paid  me  by  John  H.  Ewing,  and  his  assumption  for  105 
dollars  of  January  4th,  1827. 

"145  dollars. 

"  THOMAS  M'GIFFIN." 
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The  plaintiff  then  gave  in  evidence  the  following  notices. 

"  To  the  sheriff  of  Washington  county,  Pa. 

«  Sir — Take  notice,  that  you  are  hereby  forewarned  from  paying 
any  money  which  comes  into  your  hands  by  the  sale  of  John  Hoge, 
esquire's  estate  to  any  other  person  or  any  other  claim  than  that  of 
the  heirs  of  Mrs  Addison,  until  a  settlement  of  said  estate  takes  place. 

"  JOHN  H.  IRWIN. 

"  Washington,  June  30th,  1826." 

"  To  Samuel  Workman,  Esq. 

"  You  are  requested  to  retain  all  sums  of  money  in  your  hand  be- 
longing to  Dr  J.  H.  Irwin,  or  to  be  appropriated  to  his  judgment, 
until  a  special  order  for  that  purpose  shall  be  given  to  you  by  Dr 
Irwin. 

"  G.  SELDEN,  Attorney  for  J.  H.  Irwin. 

"Washington,  June  30th,  1828." 

C.  S.  Bradford,  a  witness  on  behalf  of  the  plaintiff,  then  testified, 
that  on  or  about  the  14th  of  May  1828  he  went  to  Washington,  at 
the  instance  of  Mr  Selden,  to  have  an  auditor  appointed  to  marshal 
and  appropriate  the  assets  arising  from  the  sale  of  John  Hoge's  es- 
tate. He  handed  a  letter  from  Irwin  to  Thomas  M'Giffin,  Esq., 
who  appeared  to  be  very  much  exasperated.  Samuel  Workman  was 
present,  and  M'Giffin  told  him  (Workman)  that  he  (M'Giffin)  was 
dismissed  by  Irwin. 

George  Selden,  Esq.  then  testified,  that  he  went  to  Washington 
on  the  business  of  Dr  Irwin.  It  was  impressed  on  his  mind  that 
when  he  spoke  to  Workman  he  had  not  paid  over  the  money  to  Mr 
M'Giffin  ;  but  there  was  some  arrangement  alleged  by  Workman  as 
having  been  made.  He  (Workman)  admitted  distinctly  the  money 
had  not  been  paid. 

The  court  below  was  requested  by  the  plaintiff's  counsel  to  charge 
the  jury : 

1.  That  inasmuch  as  it  appears  by  a  notice  dated  the  30th  of  June 
1826,  given  by  John  H.  Irwin  to  Samuel  Workman,  also  a  notice 
given  to  the  same  by  George  Selden,  Esq.  as  the  attorney  of  Dr 
John  H.  Irwin,  dated  the  30lh  of  June  1828,  and  if  the  jury  believe 
the  testimony  of  the  papers  and  the  witnesses  examined  upon  the 
subject,  that  those  notices  were  given  to  said  Workman  prior  to  the 
distribution  of  the  funds  in  controversy,  and  also  that  said  Workman 
knew  of  the  discharge  of  Thomas  M'Giffin,  Esq.  as  the  attorney  of 
Dr  Irwin,  that  then  the  defence  set  up  by  the  said  Workman,  as  to 
the  payment  of  the  money  he  alleges  to  have  made  to  said  M'Giffin, 
will  not  avail  him,  and  that  the  plaintiff  is  entitled  to  a  verdict. 

2.  That  the  note  of  John  H.  Irwin,  dated  the  4th  of  April  1826, 
to  Thomas  M'Giffin,  Esq.  for  the  sum  of  400  dollars,  is  a  conditional 
one  ;  that  said  money  is  not  payable  to  said  M'Giffin  until  the  set- 
tlement of  the  business  in  which  said  M'Giffin  was  concerned  as 
counsel  for  said  Irwin,  nor  until  said  Irwin  is  possessed  of  the  funds 
arising  from  the  estate  of  the  said  Hoge.     Inasmuch  then  as  it  ap- 
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pears  by  the  testimony  that  the  said  M'Giffin  did  not  continue  as  the 
attorney  of  said  Irwin  until  the  close  of  the  transactions  alluded  to, 
and  inasmuch  as  it  appears  that  said  Irwin  is  not  yet  possessed  of 
the  funds  arising  out  of  the  sale  of  the  estate  of  John  Hoge  deceased, 
the  defendant  cannot  avail  himself  of  the  defence  he  sets  up,  and  the 
plaintiff  is  entitled  to  a  verdict. 

3.  That  inasmuch  as  the  said  M'Giffin  has  taken  of  the  said  Irwin 
security  for  the  payment  of  his  just  professional  services,  he  has  in 
law  waived  his  lien  upon  the  money  of  his  client,  if  in  Pennsylvania 
he  have  such  a  lien. 

4.  That  the  defendant  is  not  entitled  to  interest  on  the  600  dol- 
lars he  alleges  to  have  paid  to  John  H.  Irwin,  inasmuch  as  it  appears 
that  the  sheriff  was  the  stakeholder  of  the  parties  interested  in  the 
funds,  and  the  law  will  not  allow  him  to  speculate  on  the  same  by 
loaning  the  money,  and  inasmuch  as  it  appears  by  the  report  of  the 
auditors  that  the  said  Irwin  was  entitled  to  the  same. 

Charge  of  the  court  below  (Shaler,  president). 

1.  As  to  the  plaintiff's  first  point,  the  facts  therein  alleged  did  not, 
under  the  peculiar  circumstances  of  the  case,  entitle  the  plaintiff  to 
recover. 

2.  As  to  the  plaintiff's  second  point.     It  is  true  the' note  is  condi- 
tional as  to  the  time  of  payment ;  but  the  true  question  is,  whether 
the  discharge  of  M'Giffin  by  Irwin  was  not  unauthorized  and  un- 
warranted, and  a  weak  pretence  to  get  rid  of  the  payment  of  the  feel 
On  this  subject  the  jury  will  judge  for  themselves.     It  is  unneces- 
sary to  enlarge  upon  the  point,  as,  if  the  court  are'correct  in  one  yet 
to  be  made,  the  plaintiff  is  barred  on  other  grounds. 

3.  We  are  requested  to  say  to  the  jury,  whether  an  attorney  has 
a  lien  for  his  reasonable  compensation  on  the  funds  of  his  client  in 
his  hands'?     To  this  I  answer,  that  I  have  always  looked  upon  him 
in  the  light  of  any  other  agent,  who,  when  he  has  the  property  of 
his  principal  in  his  hands,  is  always  entitled  to  payment  before  sur- 
rendering it.     I  do  not  conceive  that  M'Giffin  having  taken  the  bond 
with  the  conditions  named  prevented  him  from  resorting  to  his  lien. 

4.  On  this  point  the  opinion  of  the  court  is  against  the  plaintiff. 
The  court  then  proceeded  to  charge  the  jury  that  the  agreement 

of  John  H.  Ewing,  which,  as  the  plaintiff  himself  produced  the  re- 
cord containing  it,  must  be  considered  as  the  plaintiff's  own  act,  and 
of  which,  from  the  other  facts  of  the  record,  the  presumption  was  satis- 
factory, was  made  with  the  assent  of  the  plaintiff,  and  barred  the 
plaintiff's  recovering  from  the  sheriff,  on  the  ground  of  his  interference 
with  the  duties  of  that  officer;  that  this  being  the  case,  the  jury 
would  be  saved  the  trouble  of  investigating  the  other  facts  of  the 
case  as  applicable  to  the  points  made  by  the  plaintiff's  counsel,  as 
the  verdict  upon  this  ground  alone  must  be  for  the  defendant. 

The  following  errors  were  assigned. 

1.  In  the  charge  of  the  court  upon  the  first,  second,  third  and 
fourth  points  proposed  by  the  plaintiff's  counsel. 
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2.  In  charging  the  jury  that  a  paper  signed  by  John  H.  Ewing 
and  returned  with  the  record  in  this  case,  was  (he  agreement  of  the 
plaintiff,  and  barred  his  recovery  in  the  cause. 

3.  In  withdrawing  from  the  investigation  and   decision  of  the 
jury  the  facts  of  the  cause  as  applicable  to  the  points  of  plaintiff's 
counsel. 

4.  In  withdrawing  from  the  jury  the  decision  of  (he  question, 
whether  the  paper  signed  by  J.  H.  Ewing  was  or  was  not  the  agree- 
ment of  J.  H.  Irwin. 

Walls,  for  plaintiff  in  error. 

Fetlerman,  for  defendant  in  error. 

This  action  was  brought  to  recover  from  the  sheriff  270  dollars, 
part  of  I  he  proceeds  of  the  sale  of  the  estate  of  John  Hoge  deceased, 
of  whom  the  plaintiff  was  a  judgment  creditor.     The  voluminous 
testimony  of  record,  produced  on  the  trial,  was  all  offered  by  the 
plaintiff  which  itself  proved  the  arduous  professional  services  which 
had  been  rendered  by  Mr  M'Giffin :  but  we  offered  still  further  tes- 
timony, and  the  depositions  of  T.  M.  T.  M'Kennan,  Esq.  and  others, 
to  prove  that  Mr  M'Giffin,  who  is  the  real  defendant  in  the  present 
case,  had  faithfully  and  zealously  attended  throughout  the  whole  of 
the  difficult  and  laborious  transactions  growing  out  of  the  plaintiff's 
business,  until  the  balance  due  was  ascertained  by  the  auditors,  and 
the  money  ready  to  be  paid.     After  the  first  notice  from  Irwin  to  the 
sheriff,  the  attorney  still  continued  to  attend  to  the  business.     The 
meaning  of  that  notice  simply  was,  that  the  sheriff  should  retain  the 
money  in  his  hands  until  the  estate  should  be  finally  settled.     Is  it 
likely  that  a  highly  honourable  member  of  the  profession,  as  the  at- 
torney was,  should  consent  to  remain  employed  a  moment  after  such 
notice,  if  the  object  of  it  was  to  notify  the  sheriff  to  make  no  pay- 
ments to  him?     In  this  case  the  attorney  had  a  lien  for  his  compen- 
sation on  the  money  in  the  hands  of  the  sheriff.     Martin  v.  Hawks, 
\5Johns.  Rep.  405.     A  client  has  no  right  to  dismiss  an  attorney  to 
the  extent  of  preventing  payment  to  him  by  the  sheriff.     Payment 
must  be  made  to  the  attorney  on  record.     Weist  v.  Lee,  3  Yeates  47; 
1  Dunl.  Pr.  82,  83.     With  respect  to  the  testimony  of  Mr  Selden,  de 
mortuis  nil  nisi  bonum;  or  it  might  be  said  that  it  was  given  with 
great  hesitation.     The  court  below  very  justly  considered  the  agree- 
ment between  Irwin  and  Ewing  as  an  interference  with  the  sheriff's 
discharge  of  official  duties :  and  is  it  not,  moreover,  a  waiver  and 
relinquishment  of  all  claim  by  Irwiu  on  the  sheriff?     Hartman  v. 
Stahl,  2  Penns.  Rep.  223.     The  notice  from  Selden  to  the  sheriff 
was  not  given  until  the  whole  business  was  brought  to  a  close  and 
the  condition  of  Irwin's  note  to  M'Giffin  performed.     The  attorney 
had  faithfully  complied  with  his  contract;  and  shall  we  now  sanc- 
tion a  trick  to  deprive  him  of  the  fruits  of  his  labour? 
in. — vv 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — In  Miles  v.  Rich  wine,  2  Rawle  199,  a  constable 
was  not  suffered  to  apply  an  execution  in  his  hands  to  his  own  debt. 
It  is  certainly  neither  politic  nor  just,  to  put  impediments  in  the  way 
of  execution  creditors,  or  suffer  an  officer  to  obstruct  them  by  a  pre- 
tence of  title  to  their  moneys  in  his  hands.  An  attorney  has  not  a 
lien  on  money  in  the  hands  of  another ;  and  the  transfer  of  a  secu- 
rity for  his  fee,  gives  the  sheriff  no  better  right  to  retain  it  than  he 
had  before;  for  it  is  not  to  be  endured  that  an  executive  agent  of  the 
law  shall  set  off  a  debt  even  previously  due  him,  much  less  purchase 
a  title  to  money  in  his  hands  by  the  subsequent  procurement  of  a 
cross  demand,  which  could  not  have  been  procured  for  purposes  of 
defalcation  by  the  original  debtor.  To  relax  the  direct  responsi- 
bility of  the  officer,  in  a  case  like  this,  would  let  in  a  flood  of  vexa- 
tion and  oppression.  The  defendant,  therefore,  could  not  protect  him- 
himself  by  becoming  the  holder  of  the  plaintiff's  note. 

Neither  can  he  protect  himself  by  payment  over  to  the  plaintiff's 
attorney,  with  notice  of  the  revocation  of  his  authority.  Where  an 
authority  is  not  coupled  with  an  interest  in  the  thing  to  be  recovered, 
the  right  to  revoke,  with  or  without  cause,  is  as  indisputable  in  rela- 
tion to  its  existence  between  an  attorney  and  his  client,  as  it  is  in 
any  other  case  of  delegated  power.  It  is  not  for  a  sheriff  to  interpose 
further  than  to  ascertain  whether  the  authority  incidental  to  the  rela- 
tion has  been  restricted  or  revoked.  As  regards  receiving,  it  was 
certainly  restricted  in  this  instance  by  an  explicit  direction  to  pay 
but  to  the  special  order  of  the  client,  and  subsequently  revoked  by  a 
dismission  of  the  attorney.  With  notice  of  this,  the  sheriff  could 
avoid  the  consequences  of  a  mispayment  but  by  showing  the  attorney 
had  acquired  an  independent  ownership  of  the  money  paid  to  him, 
and  that  he  himself  stood  in  the  attitude  of  a  stakeholder.  Now 
then,  for  the  agreement  from  which  this  ownership  is  said  to  pro- 
ceed. Taking  the  paper  signed  by  Mr  Ewing  to  be  obligatory  on 
Doctor  Irwin,  I  am  unable  to  give  it  the  effect  ascribed  to  it  at  the 
argument.  It  is  in  these  words  :  "  In  case  I  become  the  purchaser 
of  the  Meadow  Lands,  late  the  property  of  John  Hoge,  I  agree  with 
Doctor  John  H.  Irwin  that  the  purchase  money  shall  be  under  the 
control  of  Thomas  M'Giffin,  Esq.,  his  attorney;  and  that  I  will 
apply  it  in  such  manner  as  he  may  direct,  so  as  not  to  make  myself 
liable  for  any  damages  in  consequence  of  the  application."  Does 
that  import  an  agreement  to  give  Mr  M'Giffin  a  particular  interest 
of  his  own,  or  even  a  right  of  control,  to  be  exercised  under  any  pre- 
text, adversely  to  the  interest  of  his  client?  It  was  given  to  him 
expressly  as  an  attorney,  and  necessarily  ceased  with  his  general 
authority  as  such.  The  agreement  was  made  for  the  advantage  of 
the  client ;  and  the  attempt  of  the  attorney  to  take  a  benefit  by  it  at 
the  expense  of  his  client,  is  inconsistent  with  the  object,  which  was 
evidently  to  guard  against  payment  over  to  the  other  simple  contract 
creditors:  a  precaution  of  little  value,  as  no  agreement  with  the  pur- 
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chasers  could  diveaf  the  money  from  its  legal  course,  or  impair  the 
rights  of  the  parties  ultimately  entitled  to  it.  But  taking  all  this 
to  be  otherwise,  was  the  agreement  intended  for  the  case  that  has 
been  produced  by  payment  of  the  purchase  money  into  the  hands  of 
the  sheriff,  and  the  consequent  divesture  of  Mr  Ewing's  power,  if  he 
ever  had  the  right,  to  direct  the  application  of  it?  The  receipt  of  it 
by  the  sheriff,  in  point  of  law,  is  conclusively  established  by  his  re- 
turn ;  and  his  receipt  of  it,  in  point  of  fact,  is  satisfactorily  established 
by  Mr  Ewing's  written  acknowledgement  of  the  restoration  of  it  to 
him,  evidently  with  a  view  to  bring  it  again  within  the  terms  of  the 
agreement,  and  give  colour  to  the  payment  of  it  over  to  Mr  M'Giffin. 
That,  however,  was  impossible.  The  contingency  provided  for  had 
happened ;  Mr  Ewing  could  not  apply  the  purchase  money  in  the 
manner  stipulated,  without  subjecting  himself  to  an  action ;  it  was 
paid  into  the  hands  of  the  sheriff,  who  alone  was  entitled  to  receive 
it ;  and  the  agreement  was  at  an  end.  Being  so,  it  could  be  renewed 
but  with  the  assent  of  the  original  parlies,  which  is  not  pretended  to 
have  been  obtained.  After  that,  and  after  notice  of  the  revocation 
of  the  attorney's  authority,  payment  over  to  him  was  indefensible. 
I  impute  no  impropriety  to  any  one.  Believing  himself  to  be  un- 
handsomely used,  and  perhaps  believing  it  truly,  the  attorney  might 
with  good  conscience  lay  hold  on  any  thing  which  promised  him  a 
legal  advantage.  Subject  to  an  inquiry  into  the  performance  of  the 
consideration,  he  may  still  have  recourse  to  the  plaintiff  on  his  note; 
but  consistently  with  the  principles  indicated,  an  inquiry  into  the 
merits  of  his  professional  services  would  be  out  of  place  in  an  action 
against  the  sheriff.  It  would,  therefore,  seem  that  the  agreement, 
and  the  transactions  consequent  on  it,  were  not  sufficient  to  prevent 
a  recovery. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


City  of  Pittsburgh  against  Young. 
Deel  against  The  City  of  Pittsburgh. 

A  by-law  or  ordinance  of  a  city  corporation  cannot  give  jurisdiction  to  the 
mayor  and  aldermen,  which  they  would  not  otherwise  have.  And  in  case  of  an 
appeal  to  the  common  pleas,  that  court  did  not  err  in  quashing  it :  and  this  court 
will  quash  the  proceedings  when  brought  before  it, 

IN  pursuance  of  an  ordinance  of  the  city  of  Pittsburgh,  inflicting 
a  penalty  for  forestalling  upon  information  to  M.  M.  Murry,  Esq., 
mayor  of  the  city,  William  Deel  was  convicted  and  sentenced  to  pay 
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a  penalty  of  20  dollars.  And  James  Young,  under  another  ordinance, 
was  convicted  of  a  similar  offence  and  sentenced  to  pay  a  penalty  of 
20  dollars.  Deel  took  out  a  certiorari  and  removed  the  proceeding  to 
this  court.  Young  appealed  to  the  common  pleas,  and  that  court 
quashed  the  appeal  on  the  ground  that  the  magistrate  had  no  juris- 
diction, and  the  proceeding  was  void.  And  the  plaintiff  took  a  writ 
of  error.  Both  cases  came  on  to  be  heard,  and  were  argued  by 

Forward,  for  city  of  Pittsburgh. 
Fetterman,  contra. 

PER  CURIAM. — The  principle  involved  by  these  two  cases  was 
settled  in  Barter  v.  The  Commonwealth,  3  Penns.  Rep.  253.  The 
by-law,  therefore,  gave  the  alderman  no  jurisdiction  ;  but  the  court 
did  not  err  in  quashing  the  appeal  without  quashing  the  proceedings, 
which,  being  void,  required  no  act  to  make  them  a  nullity.  Even 
were  they  but  voidable,  the  remedy  would  not  be  by  appeal,  but  by 
certiorari.  If  for  defect  of  appellate  jurisdiction,  the  appeal  may  not 
be  entertained,  the  court  is  to  say  so,  and  no  more.  In  the  other 
case  which  is  brought  before  us  by  a  certiorari,  directed  immediately 
to  the  alderman,  the  proceedings,  though  void  already,  are  to  be 
quashed,  because  to  affirm  them  might  be  supposed  to  give  them  an 
effect  to  which  they  are  not  entitled  ;  and  in  practice  it  is  not  unusual 
to  quash  for  want  of  jurisdiction. 

Judgment  in  each  case  accordingly. 


Rhodes  against  Lent. 

A  note  in  bank,  payable  to  the  order  of  the  first  indorser,  was  protested,  and 
100  dollars  of  it  was  then  paid  by  the  second  indorser,  who  afterwards  received 
a  payment  of  the  same  amount  from  the  drawer.  Held,  that  the  first  indorser 
is  not  a  competent  witness  to  prove  that  such  payment  by  the  drawer  was  on 
account  of  the  note,  and  not  on  account  of  a  distinct  claim,  on  which  suit  is 
brought  by  the  second  indorser  against  the  firm,  of  which  the  drawer  is  a 
member. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

The  plaintiffs  in  error  were  the  defendants  below,  against  whom 
Lent,  the  defendant  in  error,  brought  this  action  to  recover  the  price 
of  work  done,  and  materials  furnished,  in  the  construction  or  repair 
of  a  steamboat,  of  which  the  plaintiffs  in  error  were  joint  owners. 
On  the  trial  of  the  cause,  John  White  was  produced  as  a  witness 
by  the  plaintiff  below,  and  objected  to  by  the  defendants  on  the  ground 
of  his  being  interested  in  the  event  of  the  suit.  It  appeared  from  a 
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statement  made  by  White  on  his  voir  dire,  and  the  evidence  given, 
thai,  Garret  Guest,  one  of  the  defendants,  had  had  a  note  of  300  dollars 
discounted  at  the  Bank  of  Pittsburgh,  drawn  by  himself,  payable  to 
the  order  of  White,  by  whom  it  was  indorsed  first,  and  again  by 
Lent,  the  plaintiff,  as  the  second  indorser,  for  the  accommodation  of 
Guest.  The  note,  not  being  paid  at  maturity,  was  protested  for  non 
payment.  Lent,  the  plaintiff,  paid  100  dollars,  and  White  the  re- 
maining 200  dollars.  The  defendants,  by  Guest,  paid  Lent  100 
dollars,  which  they  alleged  and  claimed  to  have  been  paid  on  account 
of  the  plaintiff's  demand  in  this  action,  but  which  the  plaintiff  said 
was  paid  on  account  of  the  note  ;  and  White  was  offered  as  a  witness 
by  him  to  prove  that  Guest  told  the  witness  he  had  paid  the  100 
dollars  on  the  note.  The  court  below  decided  in  favour  of  the  com- 
petency of  the  witness,  and  he  was  accordingly  admitted  to  give  his 
testimony  ;  to  which  the  defendants'  counsel  excepted,  and  have  as- 
signed it  here  for  error. 

Dallas,  for  plaintiffs  in  error. 

Burke,  for  defendant  in  error. 

If  Guest  applied  partnership  funds  to  the  payment  of  the  100 
dollars  on  the  note,  it  was  a  matter  between  him  and  his  partners, 
and  not  between  White  and  them.  What  effect  then  would  a  ver- 
dict in  this  case  have  on  White  1  What  possible  interest  could  he 
have  in  the  result  of  this  suit,  as  the  application  of  the  100  dollars 
had  been  already  made,  and  the  amount  credited  on  the  note  1  A 
witness  must  have  a  certain  and  direct  interest  in  the  result  of  the 
suit,  to  render  his  testimony  inadmissible.  Cornogg  v.  Abraham, 
1  Yeates  84  ;  Wakely  v.  Hart  et  al.,  6  Binn.  319  ;  Hayes  v.  Grier, 
4  Binn.  83 ;  Lewis  v.  Manly,  2  Yeates  200 ;  Fernsler  v.  Carlin,  3 
Serg.  #  Rawle  132;  2  Binn.  497. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — From  the  statement  of  the  facts,  which  possibly 
may  be  imperfect,  or  not  altogether  correct  (for  I  confess  that  I 
encountered  some  difficulty  in  collecting  them  from  the  paper  book), 
White  was  certainly  interested  in  the  event  of  the  suit ;  Lent  being 
a  subsequent  indtrser  to  White  on  the  note,  and  having  paid  100 
dollars  on  it,  it  was  therefore  clear  that  White  was  bound  to  reim- 
burse Lent  unless  Guest  the  drawer  did  it ;  but  if  Lent  succeeded 
in  having  the  100  dollars  received  by  him  of  Guest  applied  to  the 
note  instead  of  his  claim  for  the  work  done,  he  could  have  no  claim 
afterwards  against  White  as  a  prior  indorser  of  the  note,  because  by 
having  the  money  paid  him  by  Guest  appropriated  to  it,  and  that 
appropriation  sealed  by  the  verdict  of  a  jury  and  judgment  of  a 
court,  which  rendered  it  unalterable,  his  claim  against  White  was 
thereby  paid  and  satisfied.  Hence,  White  being  called  as  a  witness 
to  prove  that  the  100  dollars  paid  by  Guest  to  Lent,  ought  to  be  ap- 
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propriated  to  the  note,  and  not  to  the  discharge  of  the  plaintiff's  de- 
mand in  this  action,  was  in  effect  produced  to  support  a  claim  of  the 
plaintiff,  which,  if  successful,  discharged  him  at  once  from  all  further 
liability  to  the  plaintiff  to  pay  him  the  100  dollars.  I  therefore  think 
he  was  not  a  competent  witness. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


CASES 


THE    SUPREME    COURT 


PENNSYLVANIA. 


MIDDLE  DISTRICT,  NOVEMBER  ADJOURNED  TERM  1834. 


Ley  against  Huber. 

If  there  be  fraud  or  a  failure  of  a  principal  inducement  to  a  contract  for  the 
purchase  and  sale  of  land,  the  vendee  may  disaffirm  the  whole  contract. 

Equity  will  not  compel  a  vendee  to  take  an  estate  of  which  the  vendor  was 
not  the  owner  at  the  sale,  or  at  least  had  not  a  legal  or  equitable  means  to 
make  himself  so  ;  for  he  who  speculates  on  what  is  not  within  his  control  is  not 
a  bonafide  contractor  :  but  the  owner  of  land  which  has  been  sold  for  taxes, 
has  a  perfectly  legal  and  an  efficient  means  of  becoming  the  absolute  owner  by 
redemption,  within  the  time  prescribed  by  law. 

ERROR  to  the  common  pleas  of  Lebanon  county. 

Debt  on  bond  not  exceeding  2000  dollars,  by  John  Huber  against 
Christian  Ley's  administrators.  The  defence  was,  that  the  bond  was 
given  in  consideration  of  a  conveyance  of  land  by  the  plaintiff  to  the 
defendant.  Many  questions  were  raised  in  the  court  below,  but  only 
one  was  presented  to  and  settled  by  this  court.  At  the  time  the  con- 
tract was  made,  one  of  the  tracts  of  land  had  been  sold  as  unseated 
for  taxes,  and  a  deed  made  to  the  purchaser,  but  the  time  for  redemp- 
tion had  not  passed  by.  The  defendant  contended,  that  this  fact,  of 
the  vendor  having  been  divested  of  the  title  before  he  undertook  to 
sell,  avoided  the  whole  contract,  and  the  plaintiff  could  not  recover ; 
but  the  court  below  (Blythe,  president),  under  the  circumstances  of 
this  case,  were  of  a  different  opinion. 
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Fisher  and  Kline,  for  plaintiffs  in  error. 
JVeidman,  contra,  stopped  by  the  court. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Had  there  been  fraud  or  failure  of  the  principal 
inducement  to  the  contract,  the  defendants  might  have  disaffirmed 
it ;  and  the  defence  on  that  ground  was  fairly  put  to  the  jury  on  the 
matter  of  fact,  with  direction,  in  case  it  should  be  found  for  the  plain- 
tiff, to  give  him  the  price  of  the  land  for  which  he  was  ready  to  make 
a  title  at  the  trial,  subject  to  the  recovery  of  costs  by  the  defendants; 
and  undoubtedly  their  previous  tender  and  demand  of  the  title  gave 
them  a  right  to  no  more. 

There  is  another  point  on  which  the  direction  might  at  first  appear 
to  be  more  questionable.  As  an  objection  to  specific  execution,  they 
had  insisted  on  a  difference  between  the  existence  of  an  incumbrance 
at  the  sale,  and  an  entire  want  of  title  in  the  vendor ;  and  it  must 
be  admitted,  that  as  a  party  can  successfully  come  into  equity  for  an 
execution  of  the  contract  but  on  the  basis  of  strict  propriety  of  con- 
duct, a  chancellor  will  not  compel  a  vendee  to  take  an  estate  of 
which  the  vendor  was  not  the  owner  at  the  sale,  or  at  least  had  not 
a  legal  or  an  equitable  means  to  make  himself  so  :  and  this,  because 
one  who  speculates  on  what  is  not  within  his  control,  is  not  a  bona 
fide  contractor.  His  contract  wants  the  indispensable  ingredient  of 
mutuality,  because  it  would  be  impossible  to  execute  in  favour  of  the 
vendee  if  the  vendor  should  be  unable  to  procure  the  title :  but  here 
he  had  a  perfectly  legal  and  an  efficient  means  of  becoming  the  ab- 
solute owner  by  redemption  within  the  time  prescribed  by  law.  Land 
sold  for  taxes  is  in  the  predicament  of  land  conveyed  on  mortgage. 
The  legal  title  passes  by  the  conveyance,  with  this  difference,  how- 
ever, that  the  right  of  redemption  in  the  case  of  the  former  is  a  legal, 
and  not  merely  an  equitable  one ;  a  difference  by  no  means  unfa- 
vourable to  the  original  owner's  right  of  subsequent  conveyance. 
The  plaintiff  therefore  had  a  legal  means  of  acquiring  the  title,  and 
the  objection  to  his  recovery  for  want  of  it,  is  unfounded  in  fact:  but 
independent  of  that,  he  stood  before  the  court,  not  on  an  equitable, 
but  on  a  legal  title.  He  stood  upon  a  bond  ;  and  it  is  certain  that 
iufinitely  less  equity  is  required  to  induce  a  chancellor  to  withhold 
his  assistance  from  the  execution  of  a  contract,  than  to  interpose 
against  if.  Now  the  cases  in  which  want  of  ownership  at  the  sale 
was  deemed  a  material  circumstance,  are  precisely  those  in  which  the 
vendor  was  calling  for  the  assistance  of  a  court  of  equity ;  and  here 
he  is  calling  for  no  more  than  to  be  left  to  his  remedy  at  law.  On 
both  these  grounds,  therefore,  the  direction  that  the  previous  sale  for 
taxes  was  not  a  bar  to  a  recovery  of  the  purchase  money,  was  per- 
fectly accurate. 

The  refusal  to  permit  a  witness  called  to  estimate  the  value  of  the 
tracts  tli.it  were  lost,  to  state  what  other  land  in  the  neighbourhood 
had  been  sold  for,  if  an  error  at  all,  was  certainly  not  a  very  import- 
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ant  one.  The  comparison  of  quality  on  which  the  relation  of  value 
depended,  was  to  be  made  but  by  the  judgment  of  the  same  witness, 
and  of  that  the  defendants  had  the  entire  benefit.  On  the  question 
of  comparative  value,  the  price  of  the  lands  sold  could  reflect  no 
light ;  nor  could  it  assist  to  fix  the  value  of  the  tracts  to  be  estimated, 
till  that  question  were  first  determined.  If  the  comparison  of  the 
witness  were  inaccurate,  his  judgment  of  the  particular  tracts,  from  a 
knowledge  of  the  price  of  those  with  which  they  were  compared, 
would  also  be  inaccurate ;  but  if  his  comparison  were  accurate,  his 
conclusion  of  value  from  the_price  of  some  of  the  tracts  compared 
would  necessarily  be  so  too ;  so  that  it  would  not  enlighten  the  jury 
to  be  told  what  that  price  was,  as  it  would  come  to  a  matter  of  opin- 
ion at  last  on  a  subject  reducible  to  no  particular  standard.  I  would 
not  say  that  the  evidence  would  have  been  improper  had  it  been  ad- 
mitted, as  it  could  neither  add  to  nor  detract  from  the  credibility  of 
the  witness ;  but  it  would  be  ungracious  to  reverse  for  a  matter  em- 
phatically so  small  that  the  maxim  de  minimis  might  be  properly 
applied  to  it.  It  might  have  been  admissible  coming  from  the  other 
side ;  but  except  on  cross  examination,  it  would  be  immaterial  if  not 
irrelevant. 
Judgment  affirmed. 


Bowman's  Appeal. 

Upon  a  proceeding  in  the  orphan's  court  in  partition,  where  the  heirs  refuse 
to  take  the  real  estate  at  the  valuation,  and  the  same  is  ordered  to  be  sold,  a 
guardian  of  one  of  the  minor  heirs  may  purchase  the  land  at  such  sale  for  his 
ward,  who  will  be  bound  thereby. 

APPEAL  by  Samuel  Bowman  from  the  decree  of  the  orphan's 
court  of  Lebanon  county,  confirming  an  account  settled  therein  by 
the  executors  of  his  guardian,  Henry  Herr. 

Henry  Herr  in  his  lifetime  had  been  the  guardian  of  Samuel  Bow- 
man, the  appellant  in  this  case,  and  two  other  of  the  minor  children 
of  John  Bowman,  who  died  intestate,  leaving  ten  children,  and  seised 
of  a  valuable  real  estate.  The  eldest  son  of  the  deceased,  being  the 
only  one  of  them  that  was  of  full  age,  petitioned  the  orphan's  court 
of  Lebanon  county,  where  the  estate  lay,  for  a  partition  and  valua- 
tion of  it.  A  writ  was  accordingly  awarded  by  the  court  for  that 
purpose,  to  which  a  return  was  made  in  due  form,  that  the  estate 
could  not  be  parted  and  divided  so  as  to  give  to  each  child  a  separate 
and  equal  portion  of  the  estate  without  injuring  the  value  of  it,  but 
that  it'could  be  divided  into  four  allotments,  which  was  accordingly 
done,  and  an  appraisement  made  thereof.  The  eldest  son,  in  person, 

III. WW 
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and  all  the  other  children,  by  their  respective  guardians,  appeared  in 
court  and  refused  to  take  the  estate  or  any  part  of  it  at  its  appraised 
value ;  whereupon  the  court,  at  the  instance  of  the  eldest  son,  de- 
creed that  a  sale  should  be  made  of  the  estate  by  the  administrators, 
as  directed  by  the  acts  of  assembly.  A  sale  was  accordingly  made, 
at  which  Henry  Herr,  as  the  guardian  of  Samuel  Bowman,  the  ap- 
pellant, Joseph  Bowman  and  Michael  Bowman,  three  of  the  minor 
children  of  the  deceased,  in  conjunction  with  Henry  Ellenberger,  as 
guardian  of  David  Bowman,  Nancy  Bowman  and  Moses  Bowman, 
three  other  minor  children  of  the  said  deceased,  bought  ninety-eight 
acres  and  seventy-four  perches  of  Ian8|  part  of  the  estate,  being  much 
less  however  than  the  proportion  of  it  belonging  to  their  wards,  at 
82  dollars  66  cents  per  acre ;  and  which  same  land  had  been  ap- 
praised at  107  dollars  per  acre  about  three  months  before,  under  the 
writ  awarded  for  that  purpose. 

The  only  question  raised  was,  whether  Henry  Herr  and  Henry 
Ellenberger  could  make  a  purchase  that  would  be  binding  upon  their 
wards  under  the  circumstances  mentioned,  which  was  argued  by 

Foster  and  Elder,  for  appellants,  who  cited,  Bonsall's  Appeal,  1 
Rawle  266 ;  Billington's  Appeal,  3  Rawle  48 ;  1  Fern.  435 ;  Amb. 
417 ;  3  Dess.  31 ;  Mills  v.  Dennis,  3  Johns.  Ch.  367 ;  Gochenauer 
».  Cooper,  8  Serg.  fy  Rawle  204. 

Kline  and  Weidman,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  question  must  be  decided  by  a  reference  to  our 
acts  of  assembly  on  this  subject.  It  is  admitted  that  a  guardian, 
under  the  intestate  act  of  the  19th  of  April  1794,  and  the  supple- 
ments passed  thereto,  may  elect  to  take  an  allotment  of  the  real 
estate  in  such  case  at  the  appraised  value  for  and  on  behalf  of  his 
ward,  and  that  the  latter  will  be  bound  to  take  it ;  and  if  it  should 
exceed  in  value  his  proportion  of  the  whole  estate,  he  will  be  bound 
to  pay  to  the  other  children  the  excess  in  money,  whatever  it  may  be. 
Indeed  this  authority  being  expressly  given  by  this  act  of  assembly 
to  the  guardian,  it  would  be  vain  to  attempt  to  controvert  it.  The 
counsel  for  the  appellant,  however,  seemed  to  argue  this  question  as 
if  the  great  and  primary  object  of  the  legislature  in  directing  a  sale 
of  the  real  estate  of  the  intestate  in  such  cases,  had  been  to  convert 
it  into  money  for  the  sake  of  having  it  changed  into  personal,  in  pre- 
ference to  having  it  continued  and  preserved  as  real  estate.  But  it 
is  very  evident  from  the  various  provisions  contained  in  the  several 
acts,  that  the  principal  and  chief  design  was  to  preserve  the  real  estate 
to  the  heirs,  and  as  such  to  make  partition  of  it  among  them  in  all 
cases  where  it  would  admit  of  it  without  impairing  the  value  of  the 
whole ;  and  that  it  was  only  where  this  could  not  be  effected  that 
the  legislature  felt  itself  constrained,  as  it  were,  from  necessity,  in 
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order  to  have  an  equal  partition  made  when  insisted  on  by  any  one 
or  more  of  the  heirs,  to  permit  the  character  of  the  estate  to  be 
changed  from  real  into  personal  by  selling  ii.     The  legislature  were 
too  well  apprized  of  the  great  difficulty  there  is  in  preserving  per- 
sonal estate  from  loss,  above  what  usually  attends  that  of  real,  to 
authorize  the  conversion  of  the  real  estate  of  minor  and  orphan  chil- 
dren into  that  of  personal,  without  some  very  cogent  necessity  fbr  it. 
Hence  it  was  required  by  the  act  of  the  19th  of  April  1794,  the  first 
law  now  in  force  on  this  subject,  that  the  real  estate  of  which  an 
intestate  leaving  children  died  seised,  should,  in  case  of  an  applica- 
tion by  any  of  the  children  to  the  orphan's  court  of  the  county  in 
which  it  lay  for  partition,  be  divided  into  as  many  equal  parts  as 
there  were  children,  of  which  the  sons  were  to  choose  their  parts 
first,  according  to  seniority,  and  next  the  daughters  in  like  manner; 
but  in  case  such  partition  could  not  be  made  "  without  prejudice  to 
to  or  spoiling  the  whole,"  then  the  estate  was  to  be  appraised  ;  or  in 
case  it  could  be  divided  without  injuring  its  value,  so  as  to  accom- 
modate two  or  more  of  the  heirs,  then  it  was  to  be  so  divided,  and 
each  part  of  such  division  to  be  appraised,  of  which  the  sons  were  to 
have  their  choice  of  taking  in  the  first  place,  according  to  seniority 
of  age,  and  after  them  the  daughters  in  the  same  order;  paying, 
however,  if  they  took  the  estate,  to  the  other  children  or  heirs,  their 
respective  proportions  of  the  valuation  money  :  but  if  all  the  children 
in  these  two  last  cases  refused  to  take  the  estate,  or  any  of  its  parts, 
at  the  valuation  made  thereof,  then  it  remained  a  tenancy  in  com- 
mon to  be  held  by  them  as  before,  until  they,  by  agreement,  should 
make  some  different  disposition  of  it.     This,  however,  could  not  be 
done  as  long  as  any  of  them  were  minors,  although  the  guardians 
of  such  as  were  minors  had  the  power  to  choose  for  their  wards  in 
the  proceeding  authorized  by  this  act.     By  this  means  the  guardian 
could  take  the  whole  of  the  real  estate  for  his  ward,  and  apply  the 
personal  estate  of  the  latter  to  paying  the  other  heirs  their  respective 
proportions  of  the  valuation  money :  and  thus  he  might  convert  the 
personal  estate  of  his  ward  into  real,  and  in  effect  purchase  the  in- 
terest of  the  other  children  in  the  real  estate  which  descended  to 
them  in  common  from  their  father ;  but  in  no  event  whatever  could 
it  be  sold  to  strangers  from  the  children  under  this  act. 

Thus  stood  the  law  until  1804,  when  the  legislature,  on  the  2d  of 
April  in  that  year,  passed  a  supplement  to  the  act  of  1794,  author- 
izing  the  orphan's  court  in  cases  where  the  estate  had  been,  or  should 
be,  appraised,  but  could  not  be  divided  according  to  the  provisions  of 
this  act,  and  the  children  were,  or  should  be,  unable  or  unwilling  to 
take  it  at  the  appraisement,  to  make  an  order  commanding  the  ex- 
ecutors or  administrators  to  sell  it.  This  supplement,  however,  not 
extending  to  authorize  a  sale  where  the  estate  had  been,  or  might 
happen  to  be,  divided  into  fewer  parts  than  there  were  children,  ac- 
companied by  an  appraisement  thereof  as  directed  by  the  act  of  1794; 
the  legislature  again,  on  the  7th  of  April  1807,  passed  another  sup- 
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plementary  act,  giving  authority  to  the  orphan's  court  to  decree  a 
sale  of  all,  or  as  many  of  the  said  parts  as  should  be  refused  to  be 
taken  by  the  children  or  representatives  of  the  deceased. 

From  the  course  then  of  legislation  on  this  subject,  as  well  as  from 
the  various  provisions  contained  in  the  several  acts  passed  in  relation 
to  the  jsame,  I  think  it  may  be  fairly  inferred  that  the  legislature 
never  intended  that  the  real  estate  of  an  intestate  should  be  convert- 
ed into  money,  except  where  it  could  not  be  divided  equally  among 
all  entitled  to  it,  and  when  it  did  not,  in  the  opinion  of  those  of  full 
age  so  entitled,  and  in  the  opinion  of  the  guardians  of  such  as  were 
under  age,  comport  with  their  best  interests  to  take  the  estate  at  the 
valuation  fixed  upon  it.  Hence,  to  meet  the  spirit  and  intention  of 
the  legislature,  it  would  rather  seem  to  be  the  duty  of  the  guardian 
to  take  that  portion,  at  least  of  the  real  estate,  to  which  his  ward  is 
entitled,  in  kind,  when  he  can  obtain  it  at  such  valuation  or  price  as 
he  shall  think  reasonable,  and  will  at  the  same  time  suit  the  circum- 
stances and  ability  of  his  ward.  That  he  has  such  power,  and  may 
exercise  his  own  discretion  under  it,  in  regard  to  taking  or  refusing 
to  take  at  the  appraisement  made  in  pursuance  of  the  writ  awarded 
by  the  orphan's  court,  is  not  denied,  and  indeed  cannot  be  doubted. 
Neither  do  I  think  it  can  be  questioned,  upon  a  fair  exposition  of  the 
acts  of  assembly  in  this  behalf,  but  that  it  is  the  duty  of  the  guardian 
to  take  the  land  for  his  ward  at  the  appraisement,  if  he  thinks  it  not 
too  high,  and  that  the  interest  of  his  ward  will  be  thereby  advanced 
and  promoted.  And  although  it  be  proved  afterwards  by  the  course 
of  subsequent  events,  that  he  was  mistaken  in  his  opinion  as  to  what 
was  best  to  be  done  in  this  respect  for  his  ward,  yet  if  he  acts  honestly 
he  will  be  acquitted  of  blame.  Generally,  in  such  cases,  the  cor- 
rectness of  the  guardian's  conduct  is  not  to  be  tested  by  whatever 
may  happen  to  be  the  result  of  it,  at  any  subsequent  period.  But  if 
he  should  happen  to  think  the  appraisement  too  high,  it  would  then 
doubtless  be  his  duty  to  decline  taking  the  estate  for  his  ward  ;  and 
if  a  sale  should  be  ordered  at  the  instance  of  some  one  or  more  of 
the  heirs,  after  they  have  all,  for  the  same  or  some  other  reason,  re- 
fused to  take  at  the  appraisement,  why  is  it  not  equally  the  duty  of 
the  guardian  to  take  the  land  for  his  ward,  at  any  subsequent  stage 
of  the  proceedings,  when  it  shall  be  offered  at  a  reduced  price  from 
the  valuation,  and  such  as  he  would  have  felt  himself  bound  to  have 
taken  it  at  for  the  benefit  and  advantage  of  his  ward  in  the  first  in- 
stance, had  it  been  appraised  at  it  ?  In  the  present  case  the  guar- 
dians obtained  a  portion  of  the  estate,  at  the  sale,  for  a  price  nearly 
twenty-five  per  cent  below  the  appraisement,  which  was  only  made 
about  three  and  a  half  months  before.  This  was  certainly  strong 
evidence,  at  the  time,  to  satisfy  them  that  in  buying  it  for  their  wards, 
they  were  only  preventing  it  from  being  sacrificed.  The  exercise  of 
such  power  and  discretion  on  the  part  of  the  guardian,  appears  to 
me  to  be  not  only  consistent  with  the  true  object  and  meaning  of  the 
several  acts,  but  indispensably  necessary,  in  order  to  prevent,  often- 
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times,  a  sacrifice  of  the  interest  and  estate  of  his  ward.  Where  there 
are  several  children  interested  in  the  estate,  the  sale  cannot  be  con- 
trolled by  any  one  of  them,  or  by  his  guardian  if  a  minor.  For  this  pur- 
pose they  must  all  unite,  which  is  not  always  practicable;  and  hence 
the  guardian  must  either  be  permitted  to  buy  at  the  sale  for  his  ward, 
or  the  estate  may  be  sold  from  him  for  less  than  half  of  its  real  value. 
There  is  some  reason  too  to  apprehend  that  this  may  frequently  be 
the  case,  when  we  reflect  that  real  estate  is  not  like  many  articles  of 
merchandize,  for  which  you  may  find  a  purchaser  at  a  fair  price  in 
the  market  almost  every  day ;  because  we  know  from  experience,  as 
well  as  from  the  nature  of  the  thing  itself,  that  it  is  only  occasionally 
that  a  purchaser  for  real  estate  is  to  be  met  with'who  is  willing  and 
able  to  give  what  those  acquainted  with  its  value  may  think  it  rea- 
sonably worth. 

It  has  also  been  argued  by  the  counsel  for  the  appellant,  as  if  the 
purchase  by  the  guardian,  in  this  case,  were  a  conversion  by  him  of 
the  personal  estate  of  his  ward  into  real ;  and  there  being  no  act  of 
assembly  to  authorize  it,  the  ward  is  therefore  not  bound  to  accept 
of  the  land.  There  would  be  great  force  in  this  objection ;  and  per- 
haps it  would  be  difficult  to  get  over  it,  if  the  fact  were  only  so.  But 
instead  of  its  being  so,  it  was  quite  the  reverse  :  for  by  making  the 
purchase,  the  guardian  preserved  to  his  ward  the  real  estate,  which 
as  such  had  descended  upon  him  from  his  father,  and  thereby  pre- 
vented its  being  changed  from  real  into  personal  estate. 

It  is  likewise  a  rule  of  the  common  law,  that  whatever  a  guardian 
does  for  his  ward,  which  in  its  nature  is  manifestly  for  the  benefit  of 
the  latter,  he  will  be  bound  by  it.  The  act  of  assembly  then  having 
authorized  the  guardian  to  take  the  real  estate  in  such  case  at  the 
appraised  value,  for  his  ward,  has  thereby  decided  that  it  is  for  the 
benefit  of  the  minor  that  he  should  do  so,  if  he  thinks  otherwise 
prudent,  in  which  he  is  left  entirely  to  the  exercise  of  his  own  dis- 
cretion ;  but  how  much  more  must  it  necessarily  be  for  the  benefit 
of  the  infant,  where  the  guardian,  as  in  this  case,  obtained  the  estate 
for  him  at  almost  twenty-five  per  cent  less  than  the  appraisement. 
From  the  view  which  I  have  taken  of  this  case  I  am  satisfied  that 
the  decree  of  the  orphan's  court  ought  to  be  affirmed. 

Decree  affirmed. 
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Bank  against  Green. 

One  who  had  been  a  stockholder  in  a  solvent  bank  and  assigned  his  stock  to 
the  bank  in  payment  of  a  debt  due  by  him,  is  a  competent  witness  in  an  action 
by  the  bank. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  by  the  Bank  of  Swatara  against  Innis  Green, 
founded  on  his  indorsement  of  a  note. 

The  plaintiffs,  to  maintain  the  issue  on  their  part,  offered  to  prove 
by  George  Fisher,  Esq.  the  following  facts,  to  wit :  "That  the  note 
now  in  suit,  was  put  in  suit  by  him  for  the  Bank  of  Swatara,  and 
that  he  has  had  repeated  conversations  with  Innis  Green,  defendant, 
in  relation  to  this  note,  and  the  matter  of  those  conversations,  when 
he  admitted  his  liability  on  this  note  to  his  full  amount,  and  that  he 
never  complained  of  not  having  received  notice  of  the  protest  or  non 
payment  of  the  note." 

To  which  offer,  so  made  by  plaintiff's  counsel,  the  counsel  for  de- 
fendant objected,  on  the  ground  that  Mr  Fisher  was  a  stockholder 
in  the  Swatara  Bank,  therefore  incompetent.  When  the  said  George 
Fisher  was  affirmed  on  his  voir  dire,  and  testified  as  follows  : 

"  I  was  a  stockholder  in  the  Swatara  Bank  to  the  amount  of  one 
hundred  shares,  25  dollars  paid  in  on  each  share.  I  am  not  now  a 
stockholder.  I  gave  the  bank  my  stock  when  I  took  up  my  note  in 
1821,  when  the  bank  had  thought  it  advisable  to  close  the  bank." 

When  John  Nelson,  cashier  of  the  Swatara  Bank,  testified  as 
follows : 

"  Enough  due  to  the  bank  to  pay  all  the  stockholders  the  princi- 
pal :  can't  say  enough  to  pay  the  interest :  not  sure  that  there  will  be 
enough  recovered  to  pay  principal :  something  less  than  4000  dollars 
due  stockholders :  Campbell  owes  upwards  of  5000  dollars." 

George  Fisher,  Esq.,  the  witness,  was  objected  to  on  account  of 
his  interest  in  the  institution  ;  but  the  court,  on  argument,  decided 
that  he  was  a  competent  witness,  and  ordered  him  to  be  sworn  in 
chief,  which  was  so  done,  and  witness  gave  evidence ;  to  which  de- 
cision of  the  court  the  counsel  for  the  defendant  excepted. 

Plaintiffs  further  offered  Obed  Fahnestock,  Esq.  as  a  witness,  when 
the  counsel  for  defendant  objected,  because  he  was  a  stockholder  in 
the  Swatara  Bank ;  whereupon  the  said  Obed  Fahnestock  was  af- 
firmed on  his  voir  dire  and  testified  as  follows,  to  wit: 

"  I  was  a  stockholder  in  the  Swatara  Bank  :  can't  tell  the  number 
of  shares  I  had :  I  am  not  a  stockholder :  my  stock  has  been  surren- 
dered to  the  bank :  they  paid  me  my  stock :  I  took  a  note  on  other 
men :  can't  tell  the  exact  sum :  a  note  on  Jacob  and  John  Wormley : 
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I  have  no  claim  for  any  thing  more  :  those  left  behind  who  were  not 
paid  get  surplus,  if  any,  and  pay  deficiency  should  it  occur :  good 
many  stockholders  refused  to  take  notes :  can't  tell  whether  a  num- 
ber of  stockholders  did  not  come  to  take  notes  or  refuse  to  take  :  all 
that  my  stock  amounted  to  I  got  in  that  way." 

When  John  Nelson,  cashier  of  the  Swatara  Bank,  was  called  and 
testified  as  follows : 

"I  laid  a  statement  of  bank  before  stockholders  the  1st  of  Feb- 
ruary 1822 :  it  was  supposed  there  would  be  a  surplus  from  nominal 
amount:  there  appeared  to  be  more  due  to  the  bank  than  sufficient 
to  pay  the  stockholders :  the  stockholders  have  not  yet  been  paid  : 
there  has  not  yet  been  enough  to  pay  those  stockholders  who  were 
not  paid  by  taking  notes :  when  the  money  yet  due  is  collected  it 
will  go  into  a  fund  to  pay  those  stockholders  not  yet  paid :  the  first 
resolution  of  board  of  directors  on  the  1st  of  February  1822." 

The  court  overruled  the  objection,  and  sealed  a  bill  of  exceptions. 

The  plaintiffs  offered  in  evidence  the  deposition  of  Mordecai 
M'Kinney,  with  proof  of  service  of  notice  to  take  the  same  on 
Samuel  Douglass,  the  attorney  for  defendant :  when  the  counsel 
for  defendant  objected  that  notice  of  taking  depositions  should  have 
been  served  on  the  defendant,  as  he  resided  in  Dauphin  county,  and 
that  notice  to  his  counsel  was  not  sufficient  in  law ;  but  the  court 
overruled  the  objection. 

The  plaintiffs  offered  in  evidence  the  deposition  of  Mordecai  M'Kin- 
ney of  which  the  following  is  a  copy. 

"  Mordecai  M'Kinney,  Esq.,  being  duly  sworn  according  to  law, 
doth  depose  and  say,  that  the  original  note  on  which  the  above 
stated  suit  was  brought  was  a  renewal,  and  was  discounted  at  the 
Swatara  Bank  for  350  dollars ;  William  Ayres  being  the  drawer, 
and  his  father,  John  Ayres,  the  indorser,  or  vice  versa.  When  this 
note  became  due,  William  Ayres  brought  a  note  to  the  bank  for 
450  dollars,  and  offered  it  in  renewal  of  the  above  note  :  the  board 
refused  to  discount  it  unless  he  would  give  another  approved  indorser. 
He  took  said  note  from  the  bank  and  returned  it  with  the  name  of 
Innis  Green,  one  of  the  defendants,  as  indorser :  there  never  was,  to 
my  knowledge,  any  proposition  by  William  Ayres,  or  any  other  per- 
son, that  Innis  Green  should  be  liable  for  100  dollars  only.  That  he, 
Innis  Green,  was  considered  and  accepted  by  the  bank  as  liable  for  the 
whole.  Deponent  says  that  he  has  a  perfect  recollection  of  the  whole 
transaction,  and  that  he  recollects  telling  the  board  of  directors,  after  the 
note  with  the  name  of  Innis  Green  was  received,  that  the  money  was  now 
secure." 

The  counsel  for  the  defendant  objected  to  the  parts  of  the  above 
deposition  which  are  italicised  ;  but  the  court  on  argument  overruled 
this  objection,  and  directed  the  whole  deposition  to  be  read  in  evi- 
dence :  to  which  opinion  of  the  court  the  defendant  excepted. 

M'Clure  and  Elder,  for  plaintiff  in  error. 
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Harris,  for  defendant  in  error. 

PER  CURIAM. — The  intervention  of  creditors  might  affect  the  com- 
petency of  an  original  subscriber,  who  certainly  could  not  get  rid  of 
his  contract  of  subscription  by  assigning  his  stock  in  payment  of  his 
debts,  especially  to  the  bank  itself.  The  specific  powers  of  a  court 
of  chancery  would  reach  such  a  case  ;  and  the  only  difficulty  with 
us  would  be  to  reach  it  with  our  limited  means  :  but  there  were  in 
fact  no  creditors  to  be  satisfied.  The  debts  of  the  bank  were  paid, 
and  it  was  barely  doubtful  whether  it  was  not  whole  even  as  to  the 
capital  stock.  The  business  then  was  to  divide,  and  not  to  call  in  ; 
so  that  it  was  impossible  that  the  subscribers  could  be  called  on  for 
any  thing ;  and  having  parted  with  their  right  to  receive,  they  stood 
entirely  indifferent.  As  to  the  deposition  of  Mordecai  M'Kinney,  it 
is  sufficient  to  say,  that  the  matters  objected  to  were  clearly  compe- 
tent as  part  of  the  res  gesta. 

Judgment  affirmed. 


Johnson  against  Boyer. 

A  temporary  stay  of  execution  by  agreement  of  the  plaintiff,  in  consideration 
of  a  confession  of  judgment  by  the  defendant,  will  not  exonerate  the  special  bail 
in  the  action. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  a  scire  facias  upon  a  recognizance  of  special  bail  by 
Samuel  Boyer  against  John  Johnson  ;  in  which  the  following  facts 
were  agreed  to  by  the  parties. 

Samuel  Boyer,  the  plaintiff,  sued  out  a  capias  ad  respondendum  in 
the  court  of  common  pleas  of  Dauphin  county  against  a  certain  John 
Snevily,  being  No.  227,  returnable  to  April  term  1832,  for  debt  on  a 
promissory  note  on  which  bail  was  required  in  600  dollars,  on  which 
the  sheriff  of  said  county  made  return  of  cepi  corpus  bail  bond  ;  and 
on  the  31st  of  March  1832  the  plaintiff  filed  a  statement  under  the 
act  of  assembly  of  the  21st  of  March  1806.  On  the  21st  of  May 
1832,  John  Johnson  became  bound  in  recognizance  taken  before  the 
prothonotary  in  the  sum  of  600  dollars,  as  special  bail  of  the  said 
John  Snevily.  On  the  9th  day  of  June  1832,  a  paper  signed  by  the 
said  John  Snevily  as  defendant,  in  the  following  words,  viz.  "  I  do 
hereby  agree  to  appear  and  confess  judgment  to  the  plaintiff  in  this 
suit  for  the  sum  of  267  dollars  89  cents,  with  release  of  errors  and 
costs  of  suit,  and  with  stay  of  execution  to  the  9th  day  of  August 
1832,"  was  filed  with  said  suit,  and  a  judgment  entered  thereon  ac- 
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cordingly  by  the  prothonotary.  On  the  29th  of  June  1832  a  bail 
piece  was  issued  at  the  instance  of  said  John  Johnson,  at  which  time 
the  said  John  Snevily  was  still  in  the  county  of  Dauphin  aforesaid, 
but  the  said  bail  piece  was  never  executed  or  returned  by  the  said 
John  Johnson.  On  the  10th  of  August  1832  Samuel  Boyer,  the 
plaintiff,  sued  out  and  issued  a  capias  ad  satisfaciendum  on  the  said 
judgment  against  the  said  John  Snevily,  being  No.  104  of  August 
term  1832,  returnable  on  the  20th,  being  the  third  Monday  of  Au- 
gust, and  the  first  day  of  the  August  term  ;  on  which  capias  ad  satis- 
faciendum the  sheriff  of  said  county  made  return  non  est  inventus. 

This  suit  is  brought  by  the  said  Samuel  Boyer  against  the  said 
John  Johnson  on  the  aforementioned  recognizance  by  scire  facias, 
returnable  to  November  term  1832,  No.  157  ;  and  it  is  agreed  that 
the  record  of  the  said  suit,  No.  227,  April  term  1832,  be  annexed  to 
and  made  part  of  this  special  verdict,  containing  the  recognizance 
aforesaid,  and  the  capias  ad  salisfaciendum  and  sheriff's  return  there- 
on, No.  104,  August  term  1832. 

It  is  agreed  that  the  regular  terms  of  the  court  of  common  pleas 
of  Dauphin  county  commence  oil   the   third  Monday  of  January, 
April,  August  and  November  of  each  year,  to  continue  two  weeks  ; 
and  that  the  said  John  Snevily  prepared  his  petition  for  the  benefit  of 
the  insolvent  laws,  sworn  to  in  Philadelphia  on  the  31st  of  October 
1832,  and  sent  the  same  by  mail  to  Harrisburg,  which  was  filed  in 
the  court  of  common  pleas  of  Dauphin  county  on  the  19th  of  No- 
vember 1832,  as  a  voluntary  application  on  the   1st  day  of  No- 
vember term:  whereupon  the  court  ordered  personal  notice  to  be 
given  to  his  creditors  by  the  said  John  Snevily,  and  appointed  the 
17th  of  December  1832  for  his  hearing  :  and  it  is  further  agreed  that 
the  said  Samuel  Boyer  had  no  notice  of  this  application,  or  of  the 
order  and  proceedings  of  the  court  thereon, prowf  the  said  petition  and 
the  record  of  the  several  orders  and  proceedings  thereon,  which  are 
to  be  annexed  to  and  made  pan  of  this  special  verdict.     On  the  7th 
of  December  1832  the  said  John  Snevily  returned  to  the  county  of 
Dauphin,  after  an  absence  of  more  than  five  months,  and  on  the  8th 
of  December  1832  he  was  arrested  at  the  suit  of  a  certain  Abraham 
Stayman,  and  imprisoned  in  the  jail  of  Dauphin  county ;  and  while 
so  confined,  on  the  22d  of  December,  he,  the  said  John  Snevily,  filed 
another  petition  for  the  benefit  of  the  insolvent  laws  in  said  court, 
on  which  said  petition  he,  the  said  John  Snevily,  was  discharged  by 
the  said  court,  under  the  insolvent  laws,  on  the  29th  of  January 
1833,  prout  said  petition   and  the  record  of  the  several  orders  of 
the  court  and  proceedings  thereon,  which  are  to  be  annexed  and 
made  part  of  this  special  verdict.     The  said  John  Snevily  was  con- 
fined in  the  said  jail  at  the  suit  of  the  said  Abraham  Stayman  from 
the  said  8th  of  December  to  the  said  29th  of  January  1833. 

If  the  court  shall  be  of  opinion  that  the  said  Samuel  Boyer,  the 
plaintiff,  has  a  right  to  recover  on  the  case  above  stated,  then  judg- 
ment to  be  entered  against  the  said  John  Johnson,  the  defendant,  for 
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the  sum  of  267  dollars  89  cents,  with  interest  from  the  9th  of  June 
1832,  and  costs  of  suit ;  but  if  the  court  shall  be  of  opinion  that  the 
plaintiff  is  not  entitled  to  recover,  then  judgment  to  be  entered  for 
the  defendant,  with  costs  of  suit.  The  judgment  so  entered  to  be 
subject  to  a  writ  of  error  from  the  supreme  court,  at  the  instance  of 
either  party. 

The  court  below  (Blythe,  president)  rendered  a  judgment  for  the 
plaintiff. 

M^Clure,  for  plaintiff  in  error,  cited,  1  Law  Lib.  122,  124,  126  ; 
Roup  v.  Waldhouen,  12  Serg.  fy  Rawle  24. 

M'Cormick,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — An  exemption  from  execution  for  a  further  time 
than  the  defendant  would  have  had  if  the  plaintiff  had  proceeded 
regularly  to  judgment,  may  perhaps  discharge  the  bail  on  the  prin- 
ciple which  regulates  the  responsibility  of  sureties  in  equity  ;  though 
even  that  is  said  to  be  a  modern  refinement,  and  not  to  be  too  much 
encouraged.  However,  no  such  exemption  is  pretended  here.  But 
the  bail  may  be  discharged  by  circumstances  of  stipulated  indulgence 
short  of  a  grant  of  such  further  time.  Their  power  to  arrest  the  de- 
fendant and  keep  him  imprisoned,  is  derived  from  the  right  of  the 
plaintiff  to  have  satisfaction  of  the  body,  and  ceases  with  it  whether 
the  cessation  be  induced  by  the  act  of  the  plaintiff  or  the  act  of  the 
law.  Hence  it  has  been  held  by  the  English  courts,  that  the  defend- 
ant's succession  to  a  peerage,  or  to  a  seat  in  the  house  of  commons, 
or  his  transportation,  banishment,  death,  or  whatever  else  relieves  or 
prevents  him  from  making  satisfaction  with  his  body  before  the  bail 
are  fixed,  exonerates  them  without  a  surrender.  But  it  has  been 
determined  that  a  cognovit  taken  on  terms  of  personal  exemption  for 
a  period  no  greater  than  the  defendant  would  otherwise  have  had, 
produces  no  such  effect.  The  solidity  of  this  principle  is  denied  by 
Mr  Theobald  in  his  Treatise  on  the  law  of  Principal  and  Surety  216, 
note  (c),  on  the  ground  that  a  suspension  of  the  right  of  execution 
makes  the  defendant  a  freeman  ;  and  if  a  freeman  against  the  plain- 
tiff, then  a  freeman  against  the  bail,  substituted,  as  they  are,  for 
the  plaintiff,  with  the  same  capacity,  and  no  other,  to  affect  the 
defendant's  liberty.  The  decisions  to  the  point  are  not  authority 
here,  and  it  is  consequently  necessary  to  see  whether  the  objec- 
tions to  them  are  founded  in  reason.  How  far,  then,  the  defendant 
is  made  a  freeman  by  a  limited  stay  of  execution,  whether  abso- 
lutely and  permanently,  or  but  conditionally  and  temporarily,  seems 
to  be  the  matter  most  material  to  an  inquiry  into  the  foundation  of 
the  rule  on  principle ;  anu  must  depend  on  the  terms  of  the  stipula- 
tion, or  where  these  are  inexplicit,  on  the  nature  of  it.  For  if  an 
agreement  to  postpone  the  time  of  execution  be  not  a  virtual  and 
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permanent  relinquishment  of  the  right  to  control  the  defendant's 
liberty,  it  is  not  easy  to  see  how  it  can  release  the  bail,  an  exact  per- 
formance of  whose  recognizance  is  dispensed  with  only  where  a  sur- 
render would  be  nugatory,  the  principal  being  entitled  to  be  set  at 
large  the  same  instant.  But  would  such  a  postponement  entitle  a 
defendant,  in  custody  at  the  time,  to  be  discharged  without  a  condi- 
tion to  that  effect  on  the  cognovit?  If  such  a  condition  could  be 
fairly  implied,  the  bail  would  undoubtedly  be  exonerated  without  a 
surrender.  But  it  is  not  nugatory  where  ihe  body  remains  contin- 
gently liable ;  nor  does  it  follow,  on  the  very  principle  of  the  argu- 
ment, that  the  bail  are  further  exonerated  than  the  defendant  is  him- 
self. Why  then  should  they  not  be  bound  to  produce  him,  according 
to  the  exigence  of  their  recognizance,  where  the  plaintiff's  right  to 
demand  him  has  ceased  to  be  dormant  and  is  put  into  immediate 
action  1  They  cannot  be  injured  by  postponement  for  a  period  less 
than  would  entitle  them  to  equitable  relief,  because  they  may  relieve 
themselves  by  surrendering  the  plaintiff  and  leaving  his  right  to  libe- 
ration to  be  settled  by  the  parties  to  the  cognovit.  They  may  sur- 
render him  on  the  original  arrest,  though  an  execution  be  not  in  the 
hands  of  the  sheriff  waiting  for  him.  It  is  said  in  effect,  that  though 
the  immediate  power  of  imprisonment  is  transferred  to  the  bail,  the 
plaintiff  must  retain  the  power  of  having  it  put  in  action  by  an  exe- 
cution ;  and  that  he  parts  for  a  time  even  with  these  by  a  stay  of 
execution.  But  he  has  no  such  means  before  the  recovery  of  judg- 
ment, till  which  time  there  is  intermediately  an  entire  cessation  of 
his  power  ;  and  the  absence  of  it  afterwards,  consequently,  cannot  be 
the  criterion  :  if  it  were,  a  temporary  suspension  of  execution  by  a 
statutory  provision,  such  as  with  us  ensues  a  judgment  on  special 
verdict,  demurrer,  or  case  stated,  in  order  to  give  time  for  a  writ  of 
error,  would  have  the  effect  of  working  a  dissolution  of  the  recogni- 
zance, which  it  never  was  intended  or  supposed  to  have.  A  writ  of 
error  which  supersedes  execution,  undoubtedly  discharges  the  special 
bail,  because  the  bail  in  error  is  substituted  for  them,  and  a  new  se- 
curity is  interposed ;  but  if  a  writ  of  error  be  not  taken,  or  bail  in 
error  be  not  given,  the  special  bail  remain  liable;  and  why  should  a 
suspension  by  the  act  of  a  party  be  more  extensive  in  its  effect  1  If 
a  limited  stay  of  execution  implied  an  exemption  of  the  person  at  the 
expiration  of  it,  it  would  certainly  make  the  defendant  a  freeman  ; 
but  it  is  one  thing  to  postpone  the  time  of  satisfaction,  and  another 
to  narrow  the  means  of  it.  When  the  stay  is  out,  the  plaintiff  has 
the  same  right  to  execution  of  the  body  that  he  had  before,  or  that 
he  would  have  had  if  there  had  been  no  stay  at  all ;  and  if  a  suspen- 
sion of  the  right  to  immediate  execution  be  not  necessarily  a  re- 
linquishment of  the  security  originally  taken  to  have  the  body  forth- 
coming, when  execution  of  it  should  be  legally  demanded,  it  produces 
no  intermission  of  the  plaintiff's  power  over  it  in  the  meantime. 
During  a  postponement  of  execution,  the  power  of  the  bail,  incidental 
to  a  continuance  of  their  responsibility,  is  as  much  the  power  of  the 
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plaintiff  as  it  was  before  judgment ;  nor  is  it  more  remotely  so  in  respect 
to  his  means  of  compelling  them  to  use  it  by  an  execution  against 
the  body.  In  the  event  of  the  defendant's  succession  to  a  seat  in  par- 
liament, or  of  his  transportation,  banishment  or  death,  the  power  both 
of  the  plaintiff  and  the  bail  is  displaced  by  a  superior  power,  which 
essentially  differs  the  case  from  that  of  a  mere  suspension  of  the 
plaintiff's  right  to  insist  on  the  immediate  exercise  of  a  power  trans- 
ferred from  him  to  the  bail,  and  continuing  to  exist  in  them  with  all 
its  original  force.  It  would  be  unreasonable  to  interpret  the  agree- 
ment for  a  stay  so  as  to  subject  the  plaintiff  to  the  risk  of  the  defend- 
ant's evasion,  unless  the  latter  could  have  no  benefit  of  it  in  another 
way.  Not  only,  however,  is  his  property  temporarily  exempt  from 
seizure,  but  the  custody  of  his  person  is  committed  to  the  discre- 
tionary authority  of  a  friend,  whose  object  in  acquiring  it  is  to  set 
him  at  liberty  instead  of  letting  him  remain  in  jail,  under  the  arbi- 
bitrary  power  of  the  plaintiff.  He  may,  doubtless,  be  deprived  of  the 
expected  benefit  by  the  capricious  surrender  of  his  friend  ;  but  to  be 
subject  to  the  power  of  a  keeper  of  his  own  choice  was  the  whole 
consideration  of  his  cognovit,  and  if  he  meant  to  stipulate  for  the 
permanent  exemption  of  his  person,  he  ought  to  have  had  it  so  ex- 
pressed. At  the  worst,  he  has  the  benefit  of  a  temporary  exemption 
of  his  property,  which  is  a  sufficient  consideration.  Having  obtained 
every  thing  that  he  stipulated  for,  it  does  not  follow  that  he  would 
be  discharged  if  surrendered  ;  and  it  therefore  seems  that  the  opposite 
doctrine  is  without  foundation  even  in  technical  reason.  But,  how- 
ever the  question  might  be  thought  to  stand  on  theory  or  foreign 
authority,  it  is  sufficient  for  present  purposes  that  no  counsel  in 
Pennsylvania  ever  suspected  a  temporary  stay  of  execution  to  be  an 
exoneration  of  special  bail,  and  that  the  practice  has  been  settled, 
from  the  first,  in  conformity  with  the  principle  now  indicated.  It 
would  seem,  therefore,  that  the  plaintiff  was  entitled  to  judgment. 
Judgment  affirmed. 
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Green  against  Leymer. 

If  a  judgment  be  confessed  before,  and  entered  by,  a  justice  of  the  peace,  for  a 
sum  exceeding  100  dollars,  the  merits  of  it  cannot  afterwards  be  inquired  into 
by  the  justice  ;  he  has  no  further  jurisdiction  over  the  subject. 

A  transcript  of  a  judgment  of  a  justice  for  a  sum  exceeding  100  dollars,  may 
be  filed  in  the  common  pleas,  and  upon  a  scire  facias  quare  executio  non 
and  judgment  thereon,  an  execution  may  issue,  although  there  had  not  been  an 
execution  from  the  justice,  and  return  of  "  nulla  bona" 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Richard  Green  confessed  a  judgment  in  favour  of  John  Ley- 
mer before  a  justice,  for  a  sum  exceeding  100  dollars,  a  transcript 
whereof  was  filed  by  the  plaintiff  in  the  common  pleas.  Subse- 
quently the  defendant  represented  to  the  justice  that  there  had  been 
a  mistake  in  the  original  judgment,  and  the  justice  gave  notice  to 
the  plaintiff  to  appear  before  him:  the  plaintiff  did  not  appear,  and 
the  justice  opened  the  judgment  and  inquired  into  the  merits  of  the 
judgment,  and  reduced  its  amount.  The  plaintiff  issued  a  scire 
facias  quare  executio  non  out  of  court,  to  which  the  defendant  appear- 
ed and  pleaded  nul  tiel  record,  and  payment.  On  the  trial  the  defend- 
ant offered  in  evidence  the  docket  of  the  justice  in  order  to  show  the 
facts  above  stated.  The  plaintiff  objected  to  the  evidence,  on  the 
ground  that  the  justice  had  no  power  to  open  the  judgment,  and 
his  proceedings  were  void.  The  court  (Blythe,  president)  sustained 
the  objection  and  rejected  the  evidence.  A  verdict  and  judgment 
were  rendered  for  the  plaintiff,  and  an  execution  issued  out  of  court. 
The  defendant  moved  to  set  aside  the  execution  on  the  ground  that 
none  had  ever  issued  from  before  the  justice,  upon  which  a  return  of 
"nulla  bona"  could  have  been  made.  The  court  refused  to  set  it 
aside. 

The  rejection  of  the  evidence,  refusal  to  set  aside  the  fieri  facias, 
and  exercising  jurisdiction  to  issue  the  scire  facias,  were  the  subjects 
of  the  assignments  of  error. 

M'Clure,  for  plaintiff  in  error,  cited,  Drum  v.  Snyder,  1  Binn.  381  ; 
Daily  v.  Gifford,  12  Serg.  #  Rawle  72;  3  Penns.  Rep.  472;  Berry- 
hill  et  al.  v.  Wells,  5  Sinn.  56  ;  Ashmead  151. 

Fisher  and  M'Cormick,  contra,  cited,  King  v.  King,  1  Penns.  Rep. 
20 ;  Brannon  v.  Kelly,  8  Serg.  fy  Rawle  479. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — As  to  the  first  error,  I  think  the  court  below  was 
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right  in  rejecting  the  docket  of  the  justice.  The  sum  claimed  by 
the  plaintiff  before  the  justice,  exceeding  in  amount  the  sum  of 
100  dollars,  it  is  very  clear  from  the  act  of  assembly  of  the  20th 
of  March  1810,  giving  jurisdiction  to  justices  of  the  peace  in  the 
cases  therein  specified,  that  the  justice  could  only  take  cognizance 
of  the  plaintiff's  claim  by  the  consent  and  agreement  of  both  the 
parties.  The  extent  of  his  authority  or  jurisdiction  in  such  case  is 
limited  and  confined  by  the  fourteenth  section  of  the  act  strictly  to  the 
terms  of  the  agreement  under  which  the  action  is  entered  before 
him.  By  the  agreement  then  in  this  case,  it  was  not  submitted  to 
the  justice  to  examine  into  and  ascertain  the  amount  of  the  plaintiff's 
demand  :  this  was  agreed  between  the  parties  themselves  to  be 
115  dollars  and  52  cents;  for  which  sum  they  directed  the  justice 
to  enter  a  judgment  against  the  defendant,  by  confession,  in  favour 
of  the  plaintiff,  which  was  accordingly  done.  Hence  by  the  agree- 
ment of  the  parties,  under  the  express  terms  of  the  act  of  assem- 
bly, the  justice,  at  the  time  of  entering  the  judgment,  or  at  any 
subsequent  period,  had  no  power  or  authority  whatever,  without  the 
consent  of  both  the  parties,  to  examine  into  or  alter  the  sum  for 
which  it  was  confessed  before  him.  But  having,  some  time  after 
the  judgment  was  confessed,  upon  the  application  of  the  defend- 
ant alone,  and  without  the  consent  of  the  plaintiff,  undertaken  to 
investigate  the  foundation  and  merits  of  the  plaintiff's  claim  under 
it,  and  having  thereupon  set  it  aside,  and  rendered  an  entirely  dif- 
ferent one  of  his  own  in  favour  of  the  plaintiff  for  a  much  less  sum, 
this  latter  proceeding  and  judgment  must  therefore  be  considered 
absolutely  void  for  want  of  jurisdiction  on  the  part  of  the  justice, 
and  his  docket  containing  the  record  thereof  inadmissible  as  evidence 
to  reduce  the  plaintiff's  claim  under  the  original  judgment.  It  was 
therefore  properly  rejected  by  the  court,  when  offered  for  that  purpose 
by  the  defendant  below. 

I  also  think  the  second  error  assigned  is  not  sustainable.  The 
execution  sued  out  in  this  case,  was  not  issued  upon  the  transcript 
of  the  judgment,  taken  from  the  justice  and  filed  in  the  prothonotary's 
office,  but  upon  the  judgment  rendered  by  the  court  of  common  pleas, 
in  the  writ  of  scire  facias  sued  out  upon  the  transcript.  The  judg- 
ment rendered  in  the  scire  facias  by  the  court  of  common  pleas  must 
be  considered  a  new  and  distinct  judgment  from  that  entered  by  the 
justice.  It  is  for  an  enlarged  sum,  including  the  interest  upon  the 
justice's  judgment  from  its  date  to  the  time  of  rendering  the  judg- 
ment by  the  court ;  the  amount  of  which  latter  judgment  becomes  a 
new  principal  upon  which  interest  is  to  be  allowed  under  the  second 
section  of  the  act  of  1700,  giving  interest  to  the  creditor  upon  his 
judgment  from  its  date  till  satisfied  :  the  costs  of  the  proceeding  in 
the  scire  facias,  as  well  as  the  costs  on  the  judgment  before  the  jus- 
tice, are  likewise  included  in  the  judgment  given  in  the  scire  facias. 
Now  unless  the  plaintiff  is  entitled  to  have  an  execution  on  this  judg- 
ment from  the  court,  it  is  impossible  that  he  can  have  the  effect  of 
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it ;  for  it  cannot  be  pretended  that  the  justice,  before  whom  the 
original  judgment  was  had,  can  issue  any  upon  it ;  nor  yet  issue  one 
in  any  form  to  authorize  the  levy  and  collection  of  the  amount  of  it. 
And  although  the  tenth  section  of  the  act  of  1810  does  require  that 
an  execution  shall  be  issued  first  by  the  justice  entering  the  judg- 
ment, and  that  a  return  of  "no  goods,"  shall  be  made  thereon 
by  the  constable,  before  an  execution  shall  be  issued  by  the  pro- 
thonotary  on  the  transcript  of  the  judgment  filed  with  him,  yet 
this  restriction  cannot  be  applied  to  the  suing  out  of  an  execution 
upon  the  judgment  rendered  in  the  sdre  facias,  because  it  is,  as  I 
have  said,  a  different  judgment  from  that  entered  by  the  justice,  of 
which  the  transcript  is  filed,  and  one  in  relation  to  which  the  jus- 
tice has  no  authority  whatever  given  to  him  by  the  act.  It  might 
as  well  be  contended,  that  the  plaintiff  in  the  judgment  before 
the  justice,  (if,  instead  of  suing  out  a  sdre  facias  on  the  transcript 
of  it  in  the  common  pleas,  he  had  brought  an  action  of  debt  therein 
upon  it,  and  recovered  a  new  judgment  in  court,  including  the  prin- 
cipal and  interest  of  the  original  judgment  up  to  the  time  of  rendering 
the  new  judgment  by  the  court,  with  the  costs  of  both  suits),  could  not 
have  an  execution  upon  his  judgment  thus  obtained  in  court,  until  he 
had  first  caused  one  to  be  issued  upon  his  judgment  before  the  jus- 
tice, and  failed  by  this  means  to  recover  the  amount  of  it.  This  latter 
proposition,  I  take  it,  will  be  universally  admitted  to  be  untenable  ; 
yet  upon  examination  it  will  be  found,  that  according  to  the  estab- 
lished rule  of  practice  in  this  state,  the  judgment  which  is  given  in 
favour  of  a  plaintiff  in  a  writ  of  sdre  facias  quare  executionem  won,  is 
precisely  the  same  that  is  rendered  in  his  favour  in  an  action  of  debt 
brought  by  him  upon  the  original  judgment.  This  being  so,  it  seems 
to  me  that  no  good  reason  can  be  given  why  the  plaintiff  should  not 
be  permitted  at  once  in  either  case  to  proceed  by  execution,  sued 
out  of  court  upon  his  judgment  rendered  therein,  to  levy  and  collect 
the  amount  of  it. 

With  respect  to  the  third  error,  which  is  the  only  remaining  one, 
if  I  apprehend  the  meaning  of  it  rightly,  it  is  that  a  writ  of  sdre  facias 
quare  executionem  non  cannot  be  sued  out  of  the  court  of  common 
pleas  upon  a  transcript  of  o.  judgment  given  by  a  justice  of  the  peace, 
which  has  been  entered  on  the  docket  or  records  of  the  court,  in  the 
manner  authorized  by  the  tenth  section  of  the  act  of  1810.  The 
only  reason  alleged  in  support  of  this  exception  is,  that  the  act  does 
not  specifically  authorize  it.  But  I  do  not  consider  this  essentially 
requisite.  It  is  sufficient,  I  conceive,  to  authorize  the  suing  out  of 
such  writ,  if,  by  entering  on  the  prothonotary's  docket  the  transcript 
of  the  judgment  obtained  before  the  justice,  it  becomes,  under  the 
operation  of  the  act,  a  record  of  the  court.  That  it  does  become  a 
record  of  the  court  by  being  so  entered,  cannot,  I  think,  be  fairly 
questioned.  For  it  is  expressly  provided  by  the  act,  that  an  execu- 
tion may  be  sued  out  of  the  court  upon  it,  to  take  the  real  estate  of 
the  defendant  in  execution,  after  a  return  of  "no  goods"  shall  have 
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been  made  to  one  previously  issued  from  the  justice ;  in  which  it  is 
not  only  treated  as  a  record  of  the  court,  but  as  a  judgment  of  the 
same,  and  so  ruled  by  this  court  in  the  case  of  Brannon  v.  Kelly,  8 
Serg.  4"  Rawle  479,  where  it  was  held  that  a  scire  facias  to  revive  the 
judgment  might  be  sued  out  on  the  transcript  from  the  court  of 
common  pleas,  and  that  the  writ,  which  recited  the  judgment  as  one 
given  by  the  court,  was  well  enough. 

A  scire  facias  in  England,  although  deemed  a  judicial  writ,  and 
founded  on  some  matter  of  record,  still  participates  so  much  of  the 
nature  of  an  original  writ  in  many  cases,  that  the  defendant  may 
plead  to  it;  and  in  this  respect  it  is  considered  as  an  action  which 
may  be  released  by  a  release  of  "  all  actions."  But  in  this  state  it 
is  assimilated  still  more  closely  to  an  original  writ  or  action  than  in 
England,  where  no  judgment  is  given  for  the  recovery  of  interest  on 
the  debt,  nor  was  any  given  for  costs  until  the  passage  of  8  and  9  W. 
3,  cap.  11,  sect.  3 ;  6  Bac.  Mr.  (by  Wilson),  tit.  Scire  Facias  (A)  102, 
103;  3  Burr.  1791;  2  Tidd.  Pr.  920,  921,  982,  1185,  1186,  8tk 
Lond.  ed. 

But  here  the  judgment  rendered  in  favour  of  the  plaintiff  in  such 
writ  is  uniformly  for  the  recovery  of  the  debt,  with  interest  thereon 
to  the  time  of  giving  the  judgment,  together  with  the  costs  of  suit,  in 
all  cases ;  precisely  in  the  same  manner  as  if  it  were  an  action  of 
debt.  I  therefore  think  the  plaintiff  below  was  well  entitled  to  a  writ 
of  scire  facias  in  this  case. 

Judgment  affirmed. 


Henry  against  The  Commonwealth. 

A  criminal  in  confinement  for  costs  is  not  entitled  to  his  liberty  upon  giving 
bond  to  take  the  benefit  of  the  insolvent  laws.  If  he  do  give  such  bond,  an  ac- 
tion upon  it  cannot  be  supported. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  upon  an  insolvent  bond,  by  the  Common- 
wealth against  the  administrators  of  Gowen  Henry.  The  case  pre- 
sented the  following  facts.  Gowen  Henry  had  been  convicted  of 
forgery,  sentenced  to  imprisonment  for  one  week,  and  to  pay  the  costs 
of  prosecution :  he  was  pardoned  by  the  governor,  and  gave  a  bond  to 
the  Commonwealth,  with  security,  to  appear  at  the  next  court  of 
common  pleas  to  take  the  benefit  of  the  insolvent  laws  :  he  was  dis- 
charged, thereupon,  from  custody;  but  did  not  appear  in  pursuance 
of  the  condition  of  the  bond.  This  suit  was  then  brought  on  the 
bond  to  recover  the  amount  of  the  costs  of  prosecution,  for  the  pay- 
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ment  of  which  the  defendant's  intestate  had  been  committed.  The 
question  was,  whether  the  taking  of  said  bond  was  authorized,  and 
whether  there  could  be  a  recovery  upon  it.  Judgment  was  rendered 
for  the  plaintiff  in  the  court  below. 

H.  Mricks  and  M'Kinney,  for  plaintiffs  in  error,  cited,  act  of  1820; 
M'Kee  v.  Stannard,  14  Serg.  fy  Rawle  381  ;  King  v.  Culbertson,  10 
Serg.  <£•  Rawle  325  ;  Commonwealth  v.  Shannon,  13  Serg.  4"  Rawle 
109  ;  Holden  v.  Bull,  1  Penns.  Rep.  460;  Biddis  v.  James,  6  Binn. 
329  ;  Seidenbender  v.  Charles,  4  Serg.  fy  Rawle  160  ;  Yelv.  197  ;  3 
Com.  Dig.  98;  Mitchel  v.  Smith,  1  Binn.  119;  Bruce  v.  Lee  and 
another,  4  Johns.  Rep.  410. 

•M'Clure,  contra,  cited,  Duncan  v.  Commonwealth,  4  Serg.  <$• 
Rawle  451 ;  Holdship  v.  Jaudon,  16  Serg.  fy  Rawle  308  ;  Morse  v. 
Hodson,  5  Mass.  Rep.  317;  Clap  v.  Cofran,  7  Mass.  Rep.  101. 

PER  CURIAM. — The  act  of  1814,  which  extends  the  benefit  of  the 
insolvent  laws  to  criminals  in  confinement  for  costs,  contains  no  pro- 
vision for  intermediate  liberty,  whether  the  applicant  be  under  sen- 
tence or  in  execution.  That  measure  was  introduced  by  the  act  of 
1820,  which  relates  by  its  terms  but  to  debtors  in  execution,  though 
the  case  of  prisoners  under  sentence  must  have  met  the  eye  of  the 
legislature,  as  it  was  embraced  by  the  preceding  legislation.  Under 
these  circumstances,  and  particularly  as  the  legislature  might  well 
see  reason  to  distinguish  between  those  who  are  criminal  and  those 
who  are  but  unfortunate,  to  be  silent  about  it  was  to  except  it. 
The  bond,  then,  being  unauthorized  by  statute,  cannot  support  an 
action. 

Judgment  reversed,  and  judgment  rendered  here  for  defendants. 


Vernor  against  Henry. 

In  the  case  of  a  latent  ambiguity  in  a  will,  explanatory  declarations  made  by 
the  testator  at  the  time  of  the  execution  of  it  are  admissible  in  evidence ;  so  also 
are  previous  professions  of  the  testator,  indicative  of  his  design  to  give  his  pro- 
pcrty  in  a  particular  way. 

ERROR  to  the  district  court  of  Lancaster  county. 

This  was  an  action  of  debt  for  a  legacy  of  8000  dollars  under  the 
will  of  Benjamin  Vernor  deceased,  by  James  Vernor  Henry,  against 
the  executors  of  the  deceased.  That  clause  of  the  will  upon  which 
the  action  was  founded,  was  in  these  words  :  "  I  give  and  bequeath 
to  my  nephew  James  Vernor  Henry,  son  of  my  deceased  sister  Eliza- 

III. YY 
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beth,  his  heirs  or  assigns,  the  sum  or  legacy  of  8000  dollars,  lawful 
money,  to  be  paid  to  him  one  year  after  my  decease." 

The  plaintiff,  to  maintain  the  issue  on  his  part,  gave  in  evidence 
the  will  of  Benjamin  Vernor,  and  then  called  John  T.  Vernor  (this 
witness  is  one  of  the  executors,  and  not  objected  to  by  defendants,  so 
far  as  respects  his  testimony  of  the  pedigree  of  the  family),  who  de- 
posed :  I  am  a  grandson  of  Benjamin  Vernor's  brother  John.  Benja- 
min Vernor  had  six  brothers  and  sisters,  three  brothers  and  three 
sisters;  of  these  my  grandfather  and  three  sisters  were  married.  His 
sister  Elizabeth  married  Robert  Henry.  All  I  ever  knew  of  the 
children  of  Elizabeth  Henry  were  John  Vernor  Henry  and  Robert 
R.  Henry.  Robert  R.  Henry  is  the  gentleman  here  present.  John 
V.  Henry  is  dead.  ,He  died  in  1829,  in  the  fall  of  the  year.  I  have 
heard  of  other  children  of  Elizabeth  Henry,  but  did  not  know  them 
personally.  I  know  James  Vernor  Henry,  the  plaintiff  in  this  suit. 
He  is  the  son  of  John  V.  Henry,  the  son  of  Robert  and  Elizabeth 
Henry  before  mentioned.  The  plaintiff  then  put  this  question  to  the 
witness,  "Do  you  know  or  did  you  ever  hear  of  any  other  person  of 
the  name  of  James  Vernor  Henry?"  To  which  the  defendants 
excepted,  but  the  court  overruled  the  exception,  and  the  defendants 
excepted  to  the  opinion  of  the  court. 

The  witness  answers  the  question.  No  sir,  I  never  heard  of  any 
other  James  Vernor  Henry.  I  shall  be  thirty-eight  years  old  the  7th 
of  next  August.  I  was  born  in  Washington  county,  New  York,  and 
my  family  lived  there  until  I  was  eight  years  old,  when  they  moved 
to  Albany,  and  lived  there  ever  since ;  and  1  have  also  lived  there  ever 
since,  with  the  exception  of  two  years.  I  have  heard  that  Robert 
Henry,  who  married  Elizabeth,  was  in  business.  My  father  had 
three  sisters,  who  are  yet  living:  Martha,  wife  of  William  Hilton  ; 
Margaret,  the  wife,  now  the  widow,  of  Charles  D.  Cooper  deceased  ; 
and  Mary,  the  widow  of  John  Cuyler  deceased.  Robert  Henry,  Sen. 
had  a  daughter  (sister  of  Robert  R.  Henry),  who  is  married  to  Wil- 
liam Hallowell.  Both  husband  and  wife  are  living  in  Montreal. 
One  of  the  sisters  of  Benjamin  Vernor  was  married  to  one  Clinch  ; 
two  of  her  daughters  are  living,  Benjamin  Vernor  Clinch  and  Eliza- 
beth the  widow  of  Mr  Clinton.  I  don't  know  his  first  name.  Mrs 
Clinch's  name  was  Hannah.  She  had  two  sons,  also  both  dead 
some  years  ago,  before  the  death  of  Benjamin  Vernor.  I  have  un- 
derstood there  was  another  sister  of  Benjamin  Vernor  who  was  mar- 
ried to  Mr  Douglass,  an  officer  in  the  British  service.  I  have  not 
heard  whether  she  had  children  or  not.  The  plaintiff  then  offers  to 
prove,  "that  soon  after  the  death  of  John  V.  Henry,  in  October  1829, 
J.  T.  Vernor  wrote  to  B.  Vernor,  informing  him  of  the  death  of  John 
Vernor  Henry ;  that  John  Vernor  Henry  left  eight  children  by  his 
first  wife,  the  eldest  of  whom  is  James  Vernor  Henry,  the  plaintiff, 
and  left  four  or  five  children  by  his  second  wife  ;  and  that  Benjamin 
Vernor  knew  before  1830  that  John  Vernor  Henry  had  left  a  large 
family  of  children  at  his  death,  many  of  whom  were  then  minors ; 
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and  that  James  Vernor  Henry  was  the  eldest  of  the  children  of  John 
Vernor  Henry.  That  John  T.  Vernor  visited  B.  Vernor  four  or  five 
times  after  the  first  visit  to  him  in  1818 — the  last  was  in  September 
1831,  the  one  preceding  the  last  was  in  August  or  September  1830. 
One  visit  was  in  the  fall  of  1825,  nnd  one  was  between  the  two  visits  of 
1825  and  1830.  That  at,  the  visits  in  1825  and  the  subsequent  ones, 
B.  Vernor  inquired  particularly,  and  with  kindness,  after  James 
Vernor  Henry,  and  inquired  after  other  relatives  of  B.  Vernor,  but 
that  J.  T.  Vernor  never  heard  B.  Vernor  speak  of  Robert  R.  Henry. 
That  John  V.  Henry  always  lived  in  Albany,  New  York,  and  its 
vicinity,  and  that  James  Vernor  Henry  always  lived  in  the  state  of 
New  York;"  and  to  prove  by  Rachael  Miller,  "  that  she  lived  with 
Benjamin  Vernor  for  the  twenty-five  years  preceding  his  death,  at 
first  as  a  bound  girl,  and  afterwards  for  hire  as  housekeeper ;  that 
about  ten  or  twelve  years  ago,  James  Vernor  Henry  came  to  Benja- 
min Vernor's  with  Daniel  Moore,  Esq.  and  his  wife,  and  staid  the 
greater  part  of  a  day  there,  and  that  about  a  week  or  ten  days  after- 
wards James  Vernor  Henry  came  there  on  a  visit  to  Benjamin  Ver- 
nor in  the  morning  and  staid  till  evening,  during  both  which  visits 
B.  Vernor  was  very  kind  to,  and  friendly  with  him.  That  James 
Vernor  Henry  made  several  visits  to  B.  Vernor  after  the  above  men- 
tioned two  visits,  and  visited  him  again  about  the  beginning  of  May 
1831,  and  staid  all  night;  that  during  the  last  illness  of  Benjamin 
Vernor  in  November  1831,  James  Vernor  Henry  came  there  on  Wed- 
nesday, and  was  there  every  day  but  one  till  his  death  on  the  Tues- 
day following,  during  which  time  James  Vernor  Henry  was  a  great 
part  of  the  time  in  the  room  with  B.  Vernor,  and  conversed  with  him 
and  prayed  with  him  ;  and  that  during  the  last  as  well  as  the  former 
visits,  the  constant  behaviour  and  conversation  of  B.  Vernor  towards 
James  Vernor  Henry  was  kind  and  friendly,  and  that  the  witness 
often  heard  B.  Vernor  speak  of  James  Henry  Vernor  when  he  was 
absent,  during  intervals  between  the  visits  before  mentioned,  and 
that  he  always  spoke  well  of  him.  That  B.  Vernor  several  times 
received  letters  from  James  Vernor  Henry,  one  of  which  was  about 
ten  days  after  his  visit  in  May  1831.  That  Robert  R.  Henry  was 
at  B.  Vernor's  once  about  seven  or  eight  years  ago — it  was  after 
harvest  and  he  was  there  part  of  a  day,  on  which  day  there  was  a 
meeting  of  a  company  of  light  horse — it  was  at  the  Cross  Keys 
tavern,  to  which  B.  Vernor  and  Robert  R.  Henry  went.  That  when 
Robert  R.  Henry  was  going  away  he  requested  B.  Vernor  to  remem- 
ber him,  and  B.  Vernor  said  he  would  remember  him — and  that 
Robert  R.  Henry  was  scarcely  out  of  sight,  when  B.  Vernor  said, 
he  should  never  have  a  cent's  worth  of  any  thing  in  the  world  be- 
longing to  him  ;"  and  by  Sarah  Royer,  "that  her  husband  Daniel 
Royer  and  family  lived  on  B.  Vernor's  place  from  the  spring  of  1827 
till  after  his  death  ;  and  that.  James  Vernor  Henry,  in  the  spring  of 
1831,  came  to  Benjamin  Vernor's  on  a  visit  and  staid  all  night;  and 
that  next  day  B.  Vernor's  coloured  man,  Cyrus  Mitchell,  took  him 
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over  to  the  turnpike  with  B.  Vernor's  horse,  and  that  James  Vernor 
Henry  was  at  B.  Vernor's  about  a  week  during  the  last  illness  and 
at  the  time  of  the  decease,  and  the  funeral  of  B.  Vernor ;"  and  by 
Cyrus  Mitchell,  "  that  he  went  to  live  at  B.  Vernor's  in  the  latter 
end  of  March  1831,  and  that  James  Vernor  Henry,  in  May  of  that 
year,  came  in  the  forepart  of  a  day  and  staid  all  night,  and  till  after 
breakfast  next  day ;  that  at  the  request  of  B.  Vernor,  witness  went 
with  James  Vernor  Henry  to  the  turnpike ;  James  Vernor  Henry 
riding  B.  Vernor's  horse,  and  witness  walking;  that  after  witness  re- 
turned from  the  turnpike,  B.  Vernor  asked  him  what  he  thought  of 
James  Vernor  Henry  ;  that  B.  Vernor  said  he  thought  well  of  him  ; 
that  he  was  a  nice  young  man  ;  that  James  Vernor  Henry  had  been 
there  a  year  before,  or  the  spring  a  year  before  that  time  ;  that  he 
was  happy  to  see  him,  and  that  he  was  the  flower  of  the  flock  ;"  and 
by  Joel  Baker,  Esq ,  "  that  B.  Vernor  gave  to  the  witness  the  man- 
agement and  superintendence  of  all  his  affairs,  such  as  collecting 
money,  renewing  notes,  making  settlements  with  people  who  had 
dealings  with  him,  depositing  money,  overseeing  his  farm,  for  about 
two  years  before  his  death;  that  in  the  spring  of  1831  witness  was  at 
B.  Vernor's,  and  B.  Vernor  told  Joel  Baker  that  Mr  Henry,  a  clergy- 
man, a  nephew  of  his,  had  been  with  him  all  night,  and  had  just  gone 
away,  and  I  hat  Cyrus  had  just  taken  him  to  the  turnpike;  that  B. 
Vernor  said  he  was  sorry  that  Joel  Baker  had  not  seen  him  ;  that  he 
knew  that  he  (Joel  Baker)  would  have  been  pleased  with  him,  and  that 
he,  B.  Vernor,  was  well  pleased  with  him ;  that  afterwards  B.  Vernor 
received  a  letter  from  James  Vernor  Henry,  which  letter  Joel  Baker 
read  to  B.  Vernor,  and  B.  Vernor  asked  Joel  Baker  to  write  an  an- 
swer to  it  for  him  ;  that  the  want  of  ink  or  paper,  or  something  of 
that  kind,  prevented  its  being  done  at  that  time,  and  it  was  put  off 
from  time  to  time  and  was  not  done  ;  that  Joel  Baker  lived  about  two 
miles  from  B.  Vernor,  and  for  two  years  before  his  death  he  was  very 
often  at  his  house,  sometimes  every  day,  sometimes  once  a  week;  that 
James  Vernor  Henry  was  at  B.  Vernor's  during  the  latter  part  of  his 
last  illness,  and  till  after  his  funeral,  about  a  week  in  all;  that  he  was 
with  B.  Vernor  in  his  room  and  at  his  bedside,  in  his  illness;"  and  by 
Dr  Francis  S.  Burrows  and  others,  "  that  B.  Vernor,  from  loss  of  teeth 
or  other  cause,  had  a  lisp  or  thickness  in  his  speech,  that  rendered 
his  speech  in  some  degree  difficult  to  be  understood  by  one  not  ac- 
customed to  his  company  and  conversation  ;  that  Israel  Carpenter, 
who  wrote  the  wills  of  B.  Vernor  of  February  and  June  1830,  never 
had  any  conversation  with  B.  Vernor  before  February  1830 ;"  and 
the  plaintiff  offers  the  last  will  and  testament  of  John  V.  Henry  to 
show  that  James  V.  Henry  is  an  executor  of  said  will,  and  a  testa- 
mentary guardian  of  the  minor  children  of  John  V.  Henry,  "and  a  will 
executed  by  Benjamin  Vernor,  dated  the  9th  of  November  1829,  also 
the  notes  taken  by  Israel  Carpenter,  dated  the  8th  of  February  1830, 
and  signed  by  B.  Vernor,  from  which  a  will  was  shortly  after  written 
or  executed  by  B.  Vernor  (which  last  two  papers,  the  will  and  the 
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notes,  defendants  do  not  except  to),  also  the  certified  copy  of  the  re- 
cord of  the  supreme  court  of  the  state  of  New  York,  of  all  the  papers 
and  records  relative  to  the  application  of  Robert  R.  Henry  for  the 
benefit  of  the  insolvent  laws  of  that  state,  the  application  being  made 
the  17th  of  November  1829,  the  discharge  the  2d  of  February  1830; 
also  a  letter  from  James  Vernor  Henry  to  B.  Vernor,  dated  the  10th 
of  December  1823,  and  another  of  same  to  same,  dated  the  8th  of 
April  1824;  another  of  same  to  same,  dated  the  15th  of  June  1831, 
with  evidence  that  the  said  letters  were  received  by  B.  Vernor  shortly 
after  their  respective  dates."  To  the  admission  of  which  evidence 
(excepting  the  will  of  the  9th  of  November  1829,  and  the  notes  for  a 
will  taken  by  Israel  Carpenter  the  8th  of  February  1830)  the  defen- 
dants object,  but  the  court  overruled  the  objection,  and  the  evidence 
is  given  to  the  jury,  excepting  the  will  of  John  Vernor  Henry,  which 
plaintiff  withdrew  from  his  offer,  and  the  letter  of  the  10th  of  Decem- 
ber 1823  also  withdrawn ;  to  which  opinion  of  the  court  the  counsel 
for  the  defendants  excepted. 

Defendants'  points. 

The  court  are  prayed  to  charge  the  jury  in  this  cause  upon  the 
following  points,  and  to  file  their  charge  of  record  in  the  same. 

1.  That  the  three  written  wills  made  by  Benjamin*Vernor  on  the 
9th  of  November  1829,  the  8th  of  February  and  the  5th  of  June 
1830,  are  in  law  considered  the  highest  and  the  best  evidence,  and 
the  only  evidence  in  law,  of  the  intention  of  Benjamin  Vernor  as  to 
the  disposal  of  his  estate  after  his  death. 

2.  That  the  plaintiff  in  this  cause  has  shown  by  evidence,  out  of 
or  extrinsic  to  the  written  will,  that  he  is  the  son  of  John  V.  Henry 
and  Charlotte  his  wife,  formerly  Charlotte  Seaton :  that  he  is  not 
the  son  of  Benjamin  Vernor's  deceased  sister  Elizabeth  ;  and  that  he 
is  not  in  law  nor  in  common  speech,  the  nephew,  but  the  grand- 
nephew  of  Benjamin  Vernor. 

3.  That  the  description  of  the  person  named  in  the  bequest  of  the 
8000  dollars,  failing  to  apply  to  the  plaintiff  in  every  particular  but 
the  Christian  name,  and  there  being  a  person  claiming  this  legacy 
who  was  in  being  when  the  will  was  made  and  known  to  the  testa- 
tor, who  answers  this  description  according  to  its  very  letter,  a  latent 
ambiguity  or  uncertainty  as  to  the  person  intended  by  the  testator  to 
take  the  legacy  is  presented. 

4.  That  the  plaintiff,  by  parol  or  extrinsic  evidence,  cannot  alter 
or  destroy  a  description  as  to  the  pedigree  of  the  person  intended  by 
it  to  take  like  this,  so  as  to  apply  it  to  his  name  when  that  name 
does  not  suit  the  pedigree  in  any  one  particular :  that  there*  is  no 
precedent,  no  case  where  pedigree  so  exact  and  emphatic  as  that 
dictated  by  the  testator,  Benjamin  Vernor,  in  this  bequest,  has  been 
altered  or  destroyed  to  suit  a  name  not  applying  to  it. 

5.  That  the  evidence  by  parol  or  word  of  mouth,  which  the  plain- 
tiff has  been  allowed  by  the  court  to  give  to  dispel  or  remove  the 
uncertainty  as  to  the  person  intended  to  take,  must  be  conclusive, 
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and  beyond  every  doubt  dispel  or  remove  the  ambiguity  ;  if  it  affords 
only  a  high  degree  of  probability  that  James  V.  Henry  was  the  per- 
son intended  to  take,  the  evidence  is  not  sufficient,  the  legacy  is  not 
the  plaintiff's,  and  he  cannot  recover  in  this  suit. 

6.  That  there  is  no  precedent,  no  case  where  a  pedigree  so  precise 
and  exact  as  the  one  before  the  court  has  been  altered  to  suit  a  name : 
there  is  no  evidence  given  in  this  cause  by  the  plaintiff,  that  the 
scrivener  who  drew  the  will  misapprehended  Benjamin  Vernor  when 
he  dictated  the  bequest  of  the  8000  dollars ;  there  is  no  evidence 
that  Benjamin  Vernor  ever  said,  at  the  time  of  making  his  will,  or 
before  it  was  made,  or  after  it  was  made,  that  he  intended  to  give 
the  plaintiff,  James  V.  Henry,  a  legacy. 

7.  That  wherever  extrinsic  evidence  has  been  received  to  explain 
or  discover  the  intention  of  a  testator,  such  evidence  has  been  true 
to  nature  in  reference  to  the  number  of  children  or  their  sex,  or  their 
relative  ages  ;  or  it  was  direct  evidence  coming  from  the  lips  of  the 
testator  declaring  his  own  intention. 

8.  That  in  seeking  for  the  intention  of  a  testator  out  of  his  will, 
in  order  to  remove  a  latent  ambiguity,  the  law  calls  for  the  declara- 
tions of  the  testator:  all  other  evidence  arising  from  the  situation 
and  estate  of  the  testator,  and  his  connexion  with  the  legatee,  is  in- 
sufficient to  make  out  intention  when  it  differs  from  the  intention 
declared  in  the  will. 

9.  That  the  sole  question  trying  in  this  cause  is  simply  this :  is 
James  V.  Henry,  the  plaintiff,  entitled  to  this  legacy  1     Is  his  right 
to  the  legacy  the  highest  and  the  best,1?     That  the  question  as  to 
the  right  of  the  claimant,  Robert  R.  Henry,  cannot  be  tried  in  this 
suit ;  Robert  R.  Henry  being  no  party  to  it,  and  having  his  own 
suit  depending  against  the  executors  of  Benjamin  Vernor  for  the 
8000  dollars. 

10.  That  if  the  plaintiff  in  this  suit  do  not  recover,  then  will  arise 
another  and  a  distinct  question  in  the  trial  of  Robert  R.  Henry's 
suit,  as  to  his  right  to  the  legacy,  in  which  will  be  involved  the  ques- 
tion, whether  the  legacy  of  8000  dollars  be  not  lapsed  and  lost  to 
both  the  claimants. 

.  11.  That  in  point  of  law,  so  far  as  regards  the  claim  of  the  plain- 
tiffin  this  suit,  the  legacy  as  against  him  and  his  claim  is  lapsed. 
Answers  of  the  court  to  the  defendants'  points. 

1.  This  is  true  as  to  the  respective  times  of  those  wills,  .and  is  true 
of  the  last  will  and  testament,  so  far  as  it  is  clear  of  the  latent  am- 
biguity, which  is  acknowledged  to  exist  with  respect  to  the  clause 
in  whrch  the  legacy  in  question  is  bequeathed. 

2.  This  is  a  correct  account  of  the  pedigree  and  relationship  of  the 
plaintiff,  as  shown  by  him  :  except  that  he  has  shown  by  Joel  Baker, 
Esq.  that  Benjamin  Vernor,  in  speaking  of  the  plaintiff,  always  called 
him  his  nephew  ;  and  Dr  Burrows  declared,  that  in  speaking  to  him 
of  his  various  relations,  he  spoke  of  them  all  as  his  nephews  and 
nieces. 
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3.  This  is  true. 

4.  If  the  evidence  be  such  as  satisfies  the  jury  that  the  person 
bearing  the  name  mentioned  in  this  clause,  and  who  is  the  plaintiff 
in  this  suit,  was  intended  by  the  testator,  the  inconsistent  description 
will  not  prevent  his  recovery  ;  and  I  am  of  opinion  that  there  are  cases 
where  descriptions  as  pregnant  and  clear  as  this  have  been  made  to 
yield  to  the  testator's  intentions. 

5.  The  evidence  must  be  such  as  satisfies  the  minds  of  the  jury  as 
to  the  intention  of  the  testator.  -  V 

6.  The  first  part  of  this  proposition  I  have  already  answered  in 
reply  to  the  fourth ;  as  to  the  residue  of  it,  respecting  what  evidence 
is  before  the  jury  and  what  is  not,  I  must  refer  that  to  the  recollec- 
tions of  the  jury. 

7.  The  cases  show  that  when  extrinsic  evidence  has  been  received, 
it  has  been  such  evidence,  parol  and  otherwise,  as  was  calculated  to 
dispel  the  latent  ambiguity,  by  showing  the  actual  intention  of  the 
testator. 

8.  The  law  calls  for  such  evidence  as  is  relevant  and  sufficient 
to  dispel  the  ambiguity,  whether  it  be  the  declarations  of  the  testa- 
tor, or  other  facts  and  circumstances  pertinent  and  relevant  to  the 
issue. 

9.  The  question  trying  is,  whether  the  plaintiff  is  entitled  to  this 
legacy  ?     Robert  R.  Henry  is  no  party  to  this  record,  but  he  is  inte- 
rested in  the  event  of  this  issue  ;  for  if  James  Vernor  Henry  is  enti- 
tled to  the  legacy  in  controversy,  Robert  R.  Henry  is  not  entitled 
to  it. 

10.  This  event  may  and  will  probably  occur  should  your  verdict 
be  for  the  defendants. 

11.  This  depends  upon  a  question  of  fact;  if  the  evidence  in  this 
case  is  not  sufficient  to  dispel  the  latent  ambiguity,  the  legacy  is 
lapsed  as  to  the  plaintiff. 

Reigart  and  Norris,  for  plaintiff  in  error,  cited,  2  Fern.  624;  Ha- 
vardt>.  Davis,  2  Binn.  421  ;  3  Penns.  Rep.  415;  1  Roper  68,  131, 
135,  142;  1  Mad.  Chan.  82;  IP.  Wms  137;  3  Stark.  1043;  3 
Hue.  M.  378 ;  1  Rob.  on  Wills  12,  19  ;  3  Swin.  891  ;  1  Fentr.  341  ;  6 
Term  Rep.  671  ;  1  Atk.  410;  Campbell  v.  M'Clenachan,  6  Serg.  fy 
Rawle  171;  S  Stark.  1022  ;  3  Bro.  Chan.  446. 

Montgomery  and  Ellmaker,  for  defendants  in  error,  whom  the  court 
declined  to  hear. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — There  may  possibly  be  a  speck  of  error  in  the 
twelve  exceptions  to  evidence,  but  my  eye  is  not  sufficiently  mi- 
croscopic to  discern  it.  Nothing  could  raise  a  doubt  of  the  compe- 
tency of  any  part  of  the  proof,  were  it  not  (hat  evidence  was  allowed 
of  acts  done  and  expressions  used  by  the  testator  before  and  after 
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the  date  of  the  will.  In  the  case  of  a  latent  ambiguity  it  is  certain 
that  explanatory  declarations  made  at  the  time  of  execution  are  ad- 
missible, having  been  so  ruled  in  Harris  v.  The  Bishop  of  Lincoln, 
2  P.  Wms  137 ;  and  Thomas  v.  Thomas,  6  T.  R.  671.  In  (he  lat- 
ter, however,  previous  professions  indicative  of  a  design  to  give  the 
property  in  a  particular  way,  were  excluded.  Though  I  can  see  no 
good  ground  for  it,  naked  declarations  of  such  a  design  might  pos- 
sibly be  deemed  incompetent,  for  the  reason  that  the  important  con- 
sideration is  the  state  of  the  intention  at  the  making  of  the  will,  when 
all  previous  designs  may  have  been  abandoned;  yet  the  objection 
would  seem  to  be  rather  to  the  effect  of  the  evidence  than  its  com- 
petency, for  the  admitted  existence  of  a  testamentary  purpose  raises 
a  presumption,  however  slight,  of  the  continuance  of  it  till  rebutted 
by  proof  of  misconduct,  or  other  circumstance  to  induce  a  presump- 
tion of  a  change  of  feeling  towards  the  person  previously  intended  to 
be  favoured.  But  what  would  be  the  effect  of  such  a  presumption 
when  strengthened  by  circumstances  1  In  order  to  show  the  corres- 
pondence of  the  party's  relations  and  condition  to  the  description  by 
which  he  claims,  to  be  accidental,  would  it  not  be  open  to  proof  from 
the  other  side,  that  the  testator  was  a  stranger  to  him,  while  he  had 
treated  the  claimant  who  bears  the  name  as  the  proclaimed  succes- 
sor to  his  estate  ?  No  argument  built  on  a  subtlety  could  oppose  a 
conclusion  so  rational.  What,  then,  is  the  case  which  the  plaintiff 
was  permitted  to  prove  1  It  is  in  substance,  that  the  testator  knew, 
but  did  not  esteem  the  person  whose  pretensions  rest  upon  the 
efficacy  of  the  description  ;  and  that  he  had  avowed  a  determina- 
tion to  give  him  nothing  :  on  the  other  hand  that  he  knew,  esteemed, 
and  praised  as  the  most  worthy  of  the  family,  him  whose  pretensions 
are  founded  on  the  name ;  that  he  received  letters  from  him  when 
absent,  made  him  welcome  when  present,  and  received  at  his  hands 
the  care  and  attentions  of  a  favourite  relative  in  his  last  moments. 
From  this  it  will  be  seen  that  the  difference  between  the  case  put 
for  illustration,  and  the  one  proposed  to  be  proved,  is  not  in  the  prin- 
ciple of  the  evidence,  but  in  the  degree  of  its  force.  Were  it  neces- 
sary, it  might  be  remarked  that  no  declaration  of  a  purpose  to  give 
the  plaintiff  a  legacy  was  comprised  in  the  offer ;  but  we  hold  that 
to  be  immaterial. 

In  relation  to  the  charge,  it  may  be  proper  to  inquire  how  much 
of  the  matter  put  to  the  court  was  irrelevant,  or  exclusively  for  the 
determination  of  the  jury.  The  ascertainment  of  intention  from  the 
will  itself,  falls  within  the  province  of  the  court ;  and  where  the  sense 
is  incomplete,  the  deficiency  cannot  be  supplied  by  extrinsic  evidence: 
a  latent  ambiguity  occurs,  and  the  bequest  is  void.  But  a  discrep- 
ance, or  an  accordance,  between  the  whole  or  particular  parts  of  the 
description,  may  be  shown  by  evidence  dehors,  to  create,  or  to  destroy 
an  ambiguity  which  is  said  to  be  latent,  because  it  is  concealed  by 
the  will,  and  disclosed  but  by  extrinsic  circumstances.  A  legatee  is 
designated  by  name ;  or  by  description  according  (o  his  condition  or 
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the  relation  he  bears  to  persons  or  things ;  or  by  both.     Where  the 
designation  is  by  a  name  common  to  two  or  more,  and  without  refer- 
ence to  circumstances  of  description,  the  question  of  identity  is  one 
purely  of  fact.     Where,  however,  a  description  or  an  addition  is  in- 
applicable not  only  to  the  party  named,  but  to  every  one  else,  its 
falsity  is  insufficient  to  invalidate  the  designation  by  the  name,  the 
maxim  being  that  veritas  nominis  tollit  errorem  demonstrat ionis ;  and 
Lord  Bacon  has  some  curious  observations  on  this  head  to  show,  that 
next  to  the  actual  presence  of  the  donee,  a  designation  of  him  by 
name  is  the  more  worthy  in  certainty ;  whence  a  legal  presumption 
of  fact,  in  case  of  a  discrepance,  that  the  falsity  is  in  the  description, 
and  not  in  the  name.     Bacon's  Maxims,  Regula  XXV.     On  this 
principle  was  decided  Standen  v.  Standen,  2  Ves.  Jun.  589,  and  Dare 
v.  Geary,  cited  Jlmb.  375,  in  which  the  rule  was  held  as  it  has  just 
been  stated.     Where,  however,  the  designation  is  in  part  by  a  name 
exclusively  applicable  to  one  person,  and  in  part  by  a  description  ex- 
clusively applicable  to  another,  so  as  to  make  it  uncertain  which  of 
the  two  was  meant,  the  bequest  is  void ;  and  this  was  the  principal 
point  decided  in  Thomas  v.  Thomas  already  quoted :  but  it  was 
also  held,  that  if  it  were  shown  that  the  testator  had  mistaken  the 
name,  the  party  answering  the  description  might  take  by  force  of  it  ; 
and  the  converse  of  the  proposition  necessarily  holds  in  regard  to  a 
mistake  of  the  description.    What  then  was  the  case  before  the  jury? 
"  I  give  and  bequeath,"  said  the  testator,  "  to  my  nephew,  James 
Vernor  Henry,  son  of  my  deceased  sister  Elizabeth,  his  heirs  or  assigns, 
the  sum  or  legacy  of  8000  dollars,  lawful  money  ;  to  be  paid  to  him 
one  year  after  my  decease."    The  plaintiff,  though  bearing  the  name 
James  Vernor  Henry,  is  not  the  nephew,  but  the  grand-nephew  of 
the  testator,  and  not  the  son,  but  the  grandson  of  the  sister  named 
Elizabeth  ;  and  hence  a  discrepance  between  the  description  and  his 
circumstances  of  relation.     On  the  other  hand,  Robert  R.  Henry, 
who  makes  pretension,  is  in  fact  a  nephew  of  the  testator,  as  well  as 
a  son  of  his  sister  Elizabeth,  and  the  only  person  who  was  so  at  the 
making  of  the  will ;  but  though  his  circumstances  of  relation  cor- 
respond to  the  descriptive  part  of  the  designation,  he  does  not  answer 
to  the  name.     This  state  of  the  case,  unaffected  by  evidence  of  mis- 
apprehension or  mistake,  would  leave  the  bequest  to  sink  into  the 
residuum :  but  to  show  that  the  testator  misconceived  the  circum- 
stances of  the  description,  is  to  destroy  its  effect  as  pertaining  to  any 
particular  person,  and  thus  to  bring  the  case  within  the  principle  of 
Standen  v.  Standen,  and  Dare  v.  Geary.     It  is  necessarily  indifferent 
to  the  validity  of  the  bequest  whether  the  misconception  relates  to 
the  name  or  the  description,  since   the  uncertainty  arising  from 
equality  of  designation  is  removed  by  destroying  the  equipoise  which 
created  it ;  so  that,  on  the  principle  just  indicated,  the  party  desig- 
nated by  the  true  name  or  the  (rue  description,  will  lake  in  exclusion 
of  the  other,  as  the  fact  may  turn  out.     Now  whether  the  testator 
were  not  mistaken  in  imagining  that  the  terms  of  description  corres- 

III. — ZZ 
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ponded  exactly  to  the  relation  which  the  plaintiff  actually  bore  to 
him  and  his  sister  Elizabeth,  was  a  fact  put  to  the  jury  as  the  turn- 
ing point  of  the  cause  ;  and  properly  so,  unless  there  was  no  evidence 
to  raise  the  question  :  but  it  was  distinctly  in  proof  that  he  had  once 
had  a  nephew  named  John  Vernor  Henry,  who  was  the  son  of  his 
sister  Elizabeth  ;  that  he  was  apprised  of  the  death  of  this  nephew 
before  the  making  of  the  will ;  that  the  plaintiff  is  the  son  of  this 
nephew,  and  the  head  of  his  family  ;  that  the  testator  had  frequently 
inquired  after  the  plaintiff,  and  never  after  Robert  R.  Henry,  his 
competitor,  who  claims  by  the  description ;  that  the  plaintiff  often 
wrote  letters  to,  and  visited  the  testator,  who  received  him  with 
affection,  and  spoke  of  him  as  being  "  the  flower  of  the  flock  ;"  that 
Robert  R.  Henry  visited  him  but  once  and  was  coldly  received,  the 
testator  declaring  immediately  after  his  departure,  "  that  he  should 
never  have  a  cent's  worth  of  any  thing  in  the  world  belonging  to 
him ;"  and  that  the  plaintiff  attended  the  testator  in  his  last  illness, 
ministering  to  his  temporal  and  spiritual  comforts  till  his  death. 
Now  though  many  of  these  matters  were  subsequent  to  the  will,  yet 
a  long  and  uninterrupted  interchange  of  affection  on  the  one  hand, 
and  a  coldness  amounting  almost  to  disdain  on  the  other,  might  be 
fairly  left  to  the  jury  to  rebut  a  presumption  of  title  founded  on  a 
description  by  reference  to  circumstances.  Every  thing  else  required 
of  the  court  by  way  of  direction,  if  compounded  of  matter  of  law, 
was  wide  of  the  inquiry ;  or  else  it  was  matter  of  fact,  which  is  not  a 
subject  of  revision  here.  The  cause,  then,  having  been  put  on  its 
true  point,  and  none  but  competent  evidence  having  been  introduced, 
the  defendants  have  failed  in  all  their  assignments  of  error. 
Judgment  affirmed. 


/£  y  Bank  of  Pennsylvania  against  Wise. 

A  purchaser  at  a  sheriff's  sale  of  a  lessor's  title  to  real  estate  in  the  posses- 
sion of  a  tenant,  is  entitled  to  the  rent  which  becomes  payable  after  the  execu- 
tion and  acknowledgement  of  the  deed. 

WRIT  of  error  to  the  common  pleas  of  Dauphin  county. 

This  was  action  of  replevin  by  the  Bank  of  Pennsylvania  against 
John  Wise,  Thomas  Elder  and  Jacob  M.  Haldeman,  in  which  the 
jury  found  the  following  special  verdict. 

That  George  Fisher  being  seised  in  fee  of,  in  and  to  the  house  and 
lot  of  ground  in  the  plaintiff's  declaration  mentioned,  did,  on  the 
28th  day  of  July  1828,  lease  the  same  to  the  President,  Directors  and 
Company  of  the  Bank  of  Pennsylvania  for  the  term  of  five  years  from 
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and  after  the  1st  day  of  August  1828,  for  and  upon  the  yearly  rent 
of  425  dollars,  payable  in  equal  half  yearly  payments. 

They  further  find,  that  the  President,  Directors  and  Company  of  the 
Bank  of  Pennsylvania,  on  the  day  and  year  last  aforesaid,  in  pursu- 
ance of  said  lease,  went  into  possession  of  the  aforesaid  premises,  and 
continued  in  possession  thereof  until  the  6th  day  of  March  1831. 

They  further  find,  that  on  the  1st  day  of  January  1831,  Jacob 
Seiler,  Esq.,  as  high  sheriff  of  Dauphin  county,  sold  at  public  sale, 
in  due  fonn  of  law,  the  aforesaid  premises  to  the  said  Thomas  Elder 
and  Jacob  M.  Haldeman  for  the  sum  of  9750  dollars,  in  virtue  of  a  cer- 
tain writ  of  venditioni  exponas  issued  out  of  the  court  of  common  pleas  of 
the  county  of  Dauphin,  returnable  to  the  term  of  January  1831,  No. 
7,  wherein  Jane  Kean,  administratrix  with  the  will  annexed  of  John 
Kean  deceased,  for  the  use  of  Samuel  Reynolds,  Thomas  G.  Lauf- 
fer  and  George  Kimmel,  assignees  of  John  Kean,  were  plaintiffs,  and 
George  Fisher,  Esq.,  defendant. 

They  further  find,  that  on  the  18th  day  of  January  1831,  Jacob 
Seiler,  Esq.,  as  high  sheriff  as  above  stated,  made,  executed,  acknow- 
ledged and  delivered  a  deed,  in  due  form  of  law,  for  the  said  premises 
so  sold  as  aforesaid  to  the  said  Thomas  Elder  and  Jacob  M.  Halde- 
man in  open  court,  to  wit,  in  the  court  of  common  pleas  of  Dauphin 
county.  . 

They  further  find,  that  the  President,  Directors  and  Company  of 
the  Bank  of  Pennsylvania  had  full  notice  of  the  aforesaid  sale  of  the 
said  premises  to  the  said  Thomas  Elder  and  Jacob  M.  Haldeman  by 
the  said  sheriff. 

They  further  find,  that  on  the  1st  day  of  February  1831,  a  half 
year's  rent,  to  wit  212  dollars  50  cents,  fell  due  to  said  premises,  and 
was  in  arrear  and  unpaid  by  the  President,  Directors  and  Company 
of  the  Bank  of  Pennsylvania,  on  the  said  lease,  and  which  was 
then  demanded  by  the  said  Thomas  Elder  and  Jacob  M.  Halde- 
man of  the  President,  Directors  and  Company  of  the  Bank  of  Penn- 
sylvania, on  the  aforesaid  premises,  who  then  and  there  refused  to 
pay  the  same. 

They  further  find,  that  the  said  Thomas  Elder  and  Jacob  M.  Hal- 
deman issued  and  executed  a  landlord's  warrant,  bearing  date  the 
3d  day  of  March  1831,  and  directed  the  same  to  the  within  men- 
tioned John  Wise  as  constable  of  the  borough  of  Harrisburg,  in  the 
county  of  Dauphin. 

They  further  find,  that  on  the  4th  day  of  March  1831,  the  afore- 
said Thomas  Elder  and  Jacob  M.  Haldeman  delivered  the  said 
landlord's  warrant  to  the  said  John  Wise,  constable  as  aforesaid  to 
be  executed ;  who,  on  the  same  day  and  year  last  aforesaid,  in  pur- 
suance of  the  said  landlord's  warrant,  and  in  virtue  thereof,  in  due 
form  of  law  distrained  the  goods  and  chattels  in  the  plaintiff's  decla- 
ration mentioned,  in  and  upon  the  aforesaid  premises,  for  the  rent  in 
arrear  within  before  stated.  But  whether,  &c. 

But  if  the  defendants  are  entitled  to  recover  in  the  aforesaid  pre- 
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raises,  then  the  jury  find  for  the  defendants  212  dollars  50  cents,  with 
interest  from  the  1st  day  of  February  1831,  damages,  with  six  cents 
costs. 

But  if  the  defendants  are  not  entitled  to  recover  the  aforesaid  sum 
for  the  rent  in  arrear,  but  are  entitled  to  recover  in  the  premises  rent 
from. the  18th  day  of  January  1831  to  the  1st  day  of  February  1831, 
then  they,  the  jury,  further  find  for  the  defendants  the  sum  of  15 
dpllars  25  cents  damages,  with  interest  from  the  1st  day  of  February 
1831,  and  six  cents  costs. 

But  if  the  defendants  are  not  entitled  to  recover,  then  the  jury  find 
for  the  plaintiffs,  with  six  cents  damages  and  six  cents  costs. 
.  Upon  this  finding,  the  court  below  (Blythe,  president)  rendered  a 
judgment  for  the  defendants  for  212  dollars  50  cents,  the  rent  which 
fell  due  after  the  acknowledgement  of  the  sheriffs  deed. 

M 'Comtek,  for  plaintiff  in  error,  cited,  Shearer  v.  Stanly,  2  Rawk 
276  ;  Hawkv.  Stouch,  5  Serg.  fy  Rawk  161  ;  3  Cruise  324:  Cro. 
Eliz.  742 ;  Hall v.  Benner,  1  Penns.  Rep.  402. 

Elder,  for  defendant  in  error,  cited,  Hart  v.  Israel,  2  Brown's  Rep. 
22;  5-Binn.  526. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  only  question  to  be  decided  in  this  case  is, 
whether  the  purchaser  at  sheriff's  sale  of  the  lessor's  title  and  interest 
to  and  in  a  house  and  lot  of  ground,  which  had  been  regularly  taken 
in  execution,  condemned  and  sold  by  the  sheriff,  be  entitled  to  de- 
mand and  receive  from  the  lessee,  the  tenant  in  possession,  the  whole 
of  212  dollars  50  cents,  being  a  half  year's  rent  which  became  pay- 
able fourteen  days  after  the  purchasers  had  paid  the  purchase  money 
to  the  sheriff  and  received  from  him  his  deed,  duly  executed  and  ac- 
knowledged, consummating  the  sale. 

In  this  case  the  sheriff,  on  the  1st  day  of  January  1831,  sold  the 
house  and  lot  to  Thomas  Elder  and  Jacob  M.  Haldeman,  two  of  the 
defendants,  for  9750  dollars ;  and  after  having  received  from  them 
the  purchase  money  on  the  18th  day  of  the  same  month,  executed  and 
delivered  to  them,  in  due  form,  a  deed  of  conveyance  for  the  same ;  of 
which  immediate  notice  was  given  by  the  purchasers  to  the  President, 
Directors  and  Company  of  the  Bank  of  Pennsylvania,  who  were  in 
possession  of  the  house  and  lot  under  a  lease  from  George  Fisher, 
the  defendant  in  the  judgment  and  execution  under  which  the  sale 
had  been  made.  The  lease  was  for  a  term  of  five  years,  commencing 
with  the  1st  day  of  August  1828,  at  a  rent  of  425  dollars  per  annum, 
payable  half  yearly.  On  the  1st  of  February  following  the  delivery 
of  the  deed  by  the  sheriff  to  the  purchasers,  212  dollars  50  cents,  a 
half  year's  rent,  fell  due ;  and  on  the  4th  of  March  ensuing,  they, 
by  their  bailiff  John  Wise,  the  other  defendant,  distrained  for  it ; 
upon  which  the  writ  of  replevin  commencing  this  action  was  sued 
out  by  the  plaintiffs,  and  the  property  distrained  on  was  replevied. 
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For  the  fourteen  days,  that  is,  the  time  which  elapsed  from  the 
delivery  of  the  sheriff's  deed  to  the  purchasers,  until  the  1st  day  of 
February  1831,  when  the  first  half  year's  rent  became  payable  after 
the  sale,  the  plaintiffs  were  willing  to  pay  the  purchasers  such  pro- 
portion of  the  rent  as  that  time  bore  to  one  hundred  and  eighty-four 
days,  which  is  the  whole  number  of  days  in  the  half  year,  but  for 
the  residue  they  say  that  they  are  bound  to  account  to  the  defendant 
in  the  execution,  as  he  continued  to  be  their  landlord  and  the  owner 
of  the  reversion  to  the  18th  of  January  1831. 

The  idea  of  apportioning  the  rent  that  becomes  payable  after  the 
purchaser  of  a  reversionary  interest  in  fee  at  a  sheriff's  sale,  has  paid 
the  purchase  money  and  received  his  deed  of  conveyance  for  it,  be- 
tween him  and  the  defendant  in  the  execution  as  whose  estate  it  was 
sold,  is  unknown  to  the  law,  and  cannot  be  reconciled  with  any  of 
its  analogous  and  fixed  principles. 

It  is  said  our  act  of  assembly  of  the  6th  of  April  1802,  entitled  "an 
act  to  enable  purchasers  at  sheriff's  and  coroner's  sales  to  obtain  pos- 
session," has  a  direct  and  important  bearing  upon  this  question,  and 
it  may  be,  therefore,  well  enough  to  examine  and  see  what  the  law 
was,  in  regard  to  it,  before  the  passage  of  that  act. 

We  will  suppose  that  the  owner  in  fee  of  a  house  and  lot  of  ground 
had  leased  it  for  a  term  of  twenty  years,  at  a  rent  of  200  dollars  per 
annum,  payable  half  yearly,  under  which  the  lessee  took  possession, 
and  shortly  afterwards  a  creditor  of  the  lessor  obtained  a  judgment 
against  him,  upon  which  he  proceeded  by  execution  and  sold  all  the 
right,  interest  and  estate  of  the  lessor  in  the  house  and  lot.  Three 
months  before  the  day  at  which  a  half  year's  rent  became  payable, 
according  to  the  terms  of  the  lease,  the  sheriff  executed  and  delivered 
a  deed  to  the  purchaser,  who  thereupon  gave  notice  immediately  to 
the  lessee  of  his  having  become  the  purchaser  of  the  leased  premises, 
and  of  his  having  received  from  the  sheriff  a  deed  of  conveyance 
duly  executed  and  acknowledged.  At  the  time  of  the  sale  and  de- 
livery of  the  deed  by  the  sheriff,  no  rent  was  due  and  payable  agree- 
ably to  the  terms  of  the  lease,  and  I  therefore  presume  that  it  will 
be  admitted  that  the  lessee  could  not  have  been  called  on  at  that 
time  by  the  defendant  in  the  execution,  nor  yet  by  any  body  else,  to 
pay  a  rent  of  three  months,  part  of  the  half  year  which  had  elapsed, 
because  such  a  demand  would  be  contrary  to  his  agreement,  which 
was,  to  pay  the  rent  half  yearly,  and  not  quarterly.  So,  after  the 
half  year  has  run,  I  presume  that  it  will  be  admitted  that  the  defend- 
ant in  the  execution  can  have  no  colour  of  claim  to  the  rent  for  the 
last  three  months  of  it.  To  this  part  of  the  half  year's  rent  it  is  given 
up  by  all  that  the  purchaser  at  the  sheriff's  sale  has  an  indisputable 
claim.  But  then  to  say  that  the  lessee,  even  at  the  expiration  of  the 
half  year,  shall  be  bound  to  pay  the  rent  for  the  last  three  months 
thereof  to  the  purchaser,  and  for  the  first  three  to  the  defendant  in 
the  execution,  would  be  to  split  up  a  demand  into  two,  which  by  the 
terms  of  the  contract  giving  rise  to  it,  was  one  and  entire,  and  would 
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subject  the  lessee  to  two  actions  instead  pne,  contrary  to  his  agree- 
ment, and  contrary  to  a  well  known  rule  of  the  common  law.  As 
the  lessee,  however,  has  had  the  full  enjoyment  of  the  leased  pre- 
mises, there  can  be  no  good  reason  for  his  not  paying  the  whole  of 
the  half  year's  rent  as  soon  as  it  shall  become  payable  by  his  lease 
to  the  party  entitled  to  receive  it.  Then  seeing  the  purchaser  has 
succeeded  to  the  rights  of  the  landlord,  why  shall  he  not  receive  the 
whole  rent  1  The  only  reason,  of  the  least  plausibility,  that  can  be 
alleged  for  apportioning  the  rent  according  to  time  between  the  de- 
fendant in  the  execution  and  the  purchaser  at  sheriff's  sale,  by  giv- 
ing one  half  of  it,  on  account  of  the  first  three  months  of  the  half 
year,  to  the  defendant  in  the  execution,  and  the  other  half,  for  the 
last  three  months,  to  the  purchaser  at  sheriff's  sale,  would  be  to  say 
that  it  did  not  properly  and  truly  form  any  part  of  the  subject  matter 
or  estate  sold  by  the  sheriff;  that  the  defendant  in  the  execution  had 
received  no  consideration,  and  the  purchaser  had  paid  none  for  it. 
But  by  inquiring  into,  and  ascertaining  what  was  really  sold  and 
bought  at  the  sheriff's  sale,  it  will  be  seen  that  there  is  no  grouud 
whatever  for  such  a  suggestion,  and  that  it  is  a  great  misapprehen- 
sion of  the  matter  to  suppose  it ;  for  we  shall  find  that  the  purchaser 
at  sheriff's  sale  not  only  purchased,  but  must  be  considered  as  hav- 
ing paid  for,  and  as  being  invested  with,  a  right  to  demand  and  re- 
ceive all  the  rents  which  shall  become  payable,  according  to  the 
terms  of  the  lease,  after  the  time  that  his  title  to  his  purchase  became 
perfect,  by  his  payment  of  the  purchase  money,  and  receipt  of  the 
sheriff's  deed.  A  right  to  demand  and  receive  all  such  rents  formed 
the  very  heart  and  essence  of  his  purchase,  seeing  it  was  merely  a 
reversionary  interest. 

It  will  appear  that  there  is  no  proposition  better  established  in  the 
law,  than,  that  without  an  express  reservation,  an  assignment  or 
transfer  of  the  reversion,  where  rent  is  becoming  payable  at  certain 
periods  to  the  reversioner,  carries  with  it  the  right  to  demand  and 
receive  the  rent  which  shall  become  payable  afterwards. 

Littleton,  in  section  two  hundred  and  twenty-eight,  says,  that  by 
a  grant  of  the  reversion  the  rent  passeth  :  and  my  Lord  Coke,  in  his 
commentary  upon  it,  tells  us,  that  "  the  reason  thereof  is  because 
the  rent  is  incident  to  the  reversion,  and  passeth  away  by  the  grant 
of  the  reversion,  as  with  the  superior,  without  saying  cum  pertinen- 
tiw."  1  Inst.  151  6;  Shep.  Touch.  89.  And  in  Co.  Litt.  215  6,  it 
is  laid  down  that  "  both  assignees  in  deed,  and  assignees  in  law, 
shall  have  the  rent,  because  the  rent,  being  reserved  of  the  inheritance 
to  him  and  his  heirs,  is  incident  to  the  reversion  and  goeth  with  the 
same"  Indeed  Noy  lays  it  down  as  a  maxim,  that  by  a  grant  of  the 
reversion  the  rents  pass.  Nay's  Maxims,  ch.  21,  Rents,  p.  41.  So 
wherever  the  covenant  runs  with  the  estate,  and  it  is  passed  with  or 
without  deed,  the  assignee,  either  in  law  or  by  act  of  the  party,  shall 
have  the  benefit  of  the  covenant.  Noke  v.  Acoder,  Cro.  EUz.  373, 
436.  Now  a  purchaser  at  sheriff's  sale  is  considered  an  assignee  in 
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law,  and  expressly  recognized  as  such  in  Spencer'a  case,  5  Co.  17; 
and  it  is  there  laid  down  that  the  purchaser  of  a  term  for  years  of  a 
house  and  lot  of  ground  which  had  been  taken  in  execution  and  sold 
by  the  sheriff,  was  entitled  to  the  benefit  of  a  covenant  contained  in 
the  lease  on  the  part  of  the  lessor  to  repair  the  houses.  The  words 
of  the  resolution  are,  "and  he  to  whom  a  lease  for  years  is  sold  by 
force  of  any  execution,  shall  have  an  action  of  covenant  in  such  case 
as  a  thing  annexed  to  the  laud,  although  they  come  to  the  term  by 
act  in  law."  The  same  law,  as  it  is  there  further  resolved,  is  of  a 
tenant  by  statute  merchant,  or  statute  staple,  or  elegit,  of  a  term. 
The  maxim  of  law  is,  cuicunque  aliquid  conceditur,  conceditur  etiam  et 
id  sine  quo  res  non  esse  potuit. 

In  England  a  reversion  in  fee,  to  which  a  rent  is  incident,  cannot 
be  taken  in  execution  and  sold  as  it  may  in  this  state  under  our  acts 
of  assembly  passed  in  1700  and  JJ705;  but  then  it  may,  under  the 
statute  of  West.  2,  cap.  18,  13  afcfl,  De  taken  and  extended  upon  a 
writ  of  elegit,  and  after  the  execution  of  the  writ  of  liberare,  the  cre- 
ditor is  entitled  to  receive  a  moiety  of  all  the  rents  which  shall  be- 
come payable  afterwards,  until  he  shall  have  his  judgment  fully 
satisfied  out  of  the  same,  and  the  lessee  will  be  compelled  to  pay  it 
to  him.  See  Sir  Thomas  Campbell's  case,  1  Roll.  Jib.  894,  /.  12; 
3  Leo.  113 ;  Moore's  Rep.  36;  4  Com.  Dig.  tit.  Execution  (c.  14)  by 
elegit,  p.  131. 

In  some  instances  the  assignee,  by  operation  of  law,  is  placed  in  a 
more  favourable  situation  than  an  assignee  by  act  of  the  party  was 
at  common  law,  as  the  creditor  who  has  taken  in  execution  a  rent 
charge,  and  extended  it  upon  a  writ  of  elegit,  is  entitled  to  demand 
and  receive  the  rent  afterwards  as  it  becomes  payable,  without  attorn- 
ment  of  the  tenant ;  because  the  law  having  transferred  by  its  opera- 
tion the  estate  to  him,  it  will  give  the  means  of  enjoying  it.  2  Sac. 
Jib.  712,  713,  tit.  Execution  ;  Moore  32,  pi.  104. 

So  the  lord,  by  escheat,  who  by  operation  of  law  comes  into  the 
place  of  the  lessor  in  fee  dying  without  heirs,  may  distrain  for  rent 
which  becomes  payable  after  the  death  of  the  lessor,  because  it  is 
incident  to  the  reversion.  3  Cruise's  Dig.  462,  tit.  30,  Escheat,  sec.  35, 
JVew  York  ed.  of  1827  ;  1  Inst.  215  6. 

The  rent  is  so  closely,  so  inseparably  I  may  say,  connected  with 
the  reversion,  that,  without  some  positive  act  of  the  lessor,  it  is  ever 
considered  as  following  the  reversion  and  belonging  to  it  until  it  has 
become  actually  and  completely  payable.  Hence,  if  the  person  en- 
tilled  to  receive  the  rent  outlives  the  day  on  which  it  becomes  due, 
and  then  dies,  it  will  go  to  his  executor  or  administrator  as  a  part  of 
his  personal  estate;  but  if  he  die  on  the  day  preceding  the  day  of  pay- 
ment, the  rent  will  go  to  the  heir  as  incident  to  the  reversion,  and  as 
part  of  the  real  estate.  3  Cruise's  Dig.  tit.  28,  Rents,  ch.  1,  sec.  59, 
JYew  Yorked.  0/1827. 

But  it  is  said,  let  the  right  of  the  purchaser  at  sheriff's  sale  of  the 
reversion  to  receive  the  rent  that  shall  become  payable  after  his  title 
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under  the  sale  has  been  perfected,  be  as  it  may  by  an  application  of 
the  principles  of  the  common  law :  yet,  that,  by  the  third  section  of  the 
act  of  our  legislature  passed  the  6th  of  April  1802,  the  rent  must  be 
apportioned,  where  the  purchaser  receives  his  deed  from  the  sheriff  at 
any  intermediate  period  between  the  days  appointed  in  the  lease  for 
the  payment  of  it ;  that  the  defendant  in  the  execution  is  entitled 
to  receive  the  rent  up  to  the  day  on  which  the  purchaser  shall  receive 
his  deed,  and  that  the  purchaser  shall  only  receive  rent  from  that 
time.  This  section  is  in  the  following  words :  "  Where  any  lands 
or  tenements  shall  hereafter  be  sold  by  any  sheriff  or  coroner  as  afore- 
said, which  shall  be  at  the  time  of  such  sale,  or  at  any  time  after- 
wards, held  or  possessed  by  any  tenant  or  lessee,  or  person  holding  or 
claiming  to  hold  the  same  under  the  defendant  or  defendants  named 
in  the  execution,  by  virtue  whereof  the  same  lands  or  tenements 
shall  be  sold  by  such  sheriff  or  coroner,  the  purchaser  or  purchasers 
of  the  same  lands  or  tenements  shall  (after  receiving  the  sheriff  or 
coroner's  deed  for  the  same)  be  considered  as  the  landlord  or  landlords 
to  such  tenant  or  lessee  or  person  claiming  to  hold  the  same  under 
the  aforesaid  defendant  or  defendants,  and  shall  have  the  like  remedies 
by  distress  or  otherwise,  to  recover  any  rents  due  subsequent  to  such  sale, 
as  the  same  defendant  or  defendants,  as  whose  property  the  same  lands 
or  tenements  shall  be  sold,  might  or  could  have  if  no  such  sale  should 
take  place  ;  and  if,  after  notice  of  such  sale,  the  said  tenant  or  lessee 
or  other  person  occupying  the  premises  aforesaid  shall  pay  any  rent 
to  the  said  defendant  or  defendants,  as  whose  property  the  said  pre- 
mises may  have  been  or  shall  be  sold  as  aforesaid,  the  said  tenant  or 
lessee  or  other  occupier  as  aforesaid  shall  be  liable  to  repay  the  same 
to  the  purchaser  or  purchasers  aforesaid." 

Now  with  respect  to  those  who  purchase  lands  at  sheriff's  or  coro- 
ner's sales,  which  are  held  and  occupied  by  tenants  under  leases 
given  by  the  defendants  named  in  the  executions  before  the  date  of 
the  liens  of  the  debts  or  claims  to  satisfy  which  the  sales  are  made, 
this  section  is,  to  me,  plainly  declarative  of  what  the  law  was  before 
the  passage  of  the  act.  But  if  it  was  intended,  as  has  been  said,  to 
embrace  the  case  of  a  sale  of  land  made  by  a  sheriffor  coroner,  which 
is  occupied  by  a  lessee  or  tenant  holding  the  same  under  a  lease 
made  subsequent  to  the  date  of  the  lien  of  the  judgment  under  which 
the  sale  is  made:  then,  it,  in  language  as  forcible  and  as  perspicuous 
as  it  was  possible  to  use,  makes  the  purchaser  at  the  sheriff's  or  coro- 
ner's sale  the  landlord,  and  the  occupant  of  the  land  his  lessee  or 
tenant;  giving  the  purchaser  an  express  right  and  authority  to  de- 
mand and  receive  any  rents  due  subsequent  to  such  sale,  and  forbid- 
ding the  tenant  of  the  land  after  notice  of  the  sale  to  pay  any  rent 
so  becoming  due  to  the  defendant  in  the  execution  under  the  penalty 
of  having  to  pay  it  again  to  the  purchaser ;  thus  securing  to  the  pur- 
chaser at  sheriff's  or  coroner's  sale,  in  such  case,  a  right  merely  to  the 
reversion,  which,  without  more,  would  entitle  him  to  all  the  rent  be- 
coming due  or  payable  after  the  date  of  his  purchase,  as  an  incident  to 
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the  estate  purchased,  the  same  as  in  the  first  case,  where  the  tenant 
of  the  land  holds  under  a  lease  made  anterior  to  the  date  of  the  lien 
of  the  judgment  or  claim  under  which  the  sale  was  made.  His  re- 
medies by  distress  or  otherwise  for  the  recovery  of  the  rent  that  shall 
become  due  subsequent  to  the  sale,  shall  be  the  same  as  that  of  the 
defendant  named  in  the  execution  would  have  been  provided  the 
sale  had  never  taken  place.  To  rent  which  became  due  or  payable 
before  the  sale,  it  is  clear  that  the  purchaser  can  make  no  claim  ;  but 
to  the  rent  which  shall  become  due  or  payable  after  that,  nothing 
can  be  made  more  clear  than  his  right  to  it  by  the  terms  of  this  act, 
which  are  so  perfectly  free  from  all  ambiguity,  that  I  cannot  see  how 
even  scepticism  itself  can  raise  a  doubt  about  it. 

But  it  has  been  contended  that  the  term  "due,"  as  used  in  this 
section  of  the  act,  in  connexion  with  the  other  words  in  the  clause, 
"any  rents  due  subsequent  to  such  sale,"  in  order  to  designate  what 
rent  the  purchaser  shall  be  entitled  to  receive,  is  not  to  be  understood 
as  embracing  all  the  rent  that  shall  become  payable  after  the  sale. 
That  rent  in  its  nature  is  a  demand  that  may  be  debitum  in  presenti, 
though  solvendum  infuturo,  and  must  be  so  considered  here.  West 
t>.  Sink,  2  Yeates  274,  is  relied  on  to  support  this  proposition,  and 
cited  also  to  show  that  the  same  interpretation  which  is  contended  for 
by  the  counsel  for  the  plaintiff  in  error,  was  given  there  to  the  word 
"  due,"  as  used  in  the  act  of  the  21st  of  March  1722  ;  which  makes 
the  goods  of  the  tenant,  when  taken  in  execution  upon  the  leased 
premises,  liable,  first,  to  the  payment  "of  all  such  sum  or  sums  of 
money  as  are  or  shall  be  due  for  rent  at  the  time  of  taking  such  goods 
by  virtue  of  such  execution,"  &c.  In  this  case  the  rent  was  not 
payable  at  the  time  of  taking  the  goods  in  execution,  but  some  part 
of  the  year  had  run  ;  and  the  court  held,  that  the  landlord  was  enti- 
tled to  receive  his  rent  up  to  the  time  of  the  levy,  although  no  rent 
was  then  payable.  And  the  court  there  do  say,  "  it  was  debitum  in 
presenti,  though  solvendum  infuturo;"  but  then  they  also  add,  "  such 
had  been  the  uniform  construction  of  that  law."  I  have  great  respect 
for  the  intelligence  and  law  learning  of  the  judges  who  composed 
this  court  at  the  time  that  decision  was  given  by  it ;  but  I  think  it 
pretty  obvious  that  it  proceeded  altogether  from  a  conviction  resting 
upon  the  minds  of  the  court  at  the  time,  that  it  had  been  ihe  univer- 
sal practice  to  apportion  the  rent  under  this  act  of  1722,  and  to  allow 
the  landlord  to  receive  out  of  the  money  arising  from  the  sale  of  the 
tenant's  goods  taken  in  execution,  a  due  proportion  of  the  rent, 
according  to  the  time  that  had  elapsed  since  the  last  payment,  or 
commencement  of  the  lease,  not  exceeding  one  year  in  the  whole, 
whether  the  rent  had  become  payable  or  not,  without  much  regard 
to  the  phraseology  of  the  act  itself.  The  court  at  the  same  time 
seem  to  have  been  aware  that  their  decision  might  not  be  considered 
as  comporting  with  the  common  and  ordinary  meaning  of  the  words 
employed  in  the  act,  and  therefore,  probably  without  examination, 
endeavoured  to  show  that  in  the  legal  acceptation  of  them,  it  might 
in.— 3  A 
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be  sustained  by  imagining  the  rent  to  be  debitum  in  presenti,  though 
solvendum  infuturo.  But  surely  it  was  a  great  mistake  in  the  court 
to  say,  that  rent  which  had  not  become  payable  was  a  present  debt  to 
be  paid  in  future;  which  means  a  debt  that  the  party  is  positively  and 
absolutely  bound  to  pay,  arising  upon  a  consideration  which  is  passed  ; 
as  in  the  case  of  an  obligation  or  a  bond  given  for  the  payment  of  a 
certain  sum  of  money  at  a  future  day ;  or  a  promise  made  to  pay  a 
certain  sum  of  money  at  a  subsequent  day,  as  the  price  agreed  to  be 
given  for  goods  bought  and  received  by  the  promissor  of  the  pro- 
missee  :  but  if  it  be  a  promise  or  covenant  to  pay  a  certain  sum  of 
money  to  another  at  a  future  day,  as  a  compensation  for  his  building 
in  the  mean  time  a  house  of  certain  dimensions  for  the  party  promis- 
ing or  covenanting  to  pay,  it  cannot  be  called  debitum  in  presenti 
quamvis  sit  solvendum  infuturo;  because  it  is  manifest,  from  the  very 
nature  of  this  last  engagement,  that  no  duty  or  obligation  whatever 
can  exist  or  arise  to  pay  the  money  unless  the  house  shall  be  built, 
which  may  or  may  not  be  done.  See  Co.  Lilt.  292  b.  So  the  con- 
sideration for  the  payment  of  rent  is  the  enjoyment  of  the  thing  demised, 
which  is  executory,  and  therefore  uncertain,  but  must  first  be  com- 
plete before  any  obligation  or  duty  to  pay  the  rent  can  arise.  Lord 
Chief  Baron  Gilbert  says,  "  rent  service  is  something  given  by  way 
of  retribution  to  the  lessor  for  the  land  demised  by  him  to  the  tenant, 
and  consequently,  the  lessor's  title  to  the  rent  is  founded  upon  this, 
that  the  land  demised  is  enjoyed  by  the  tenant  during  the  term  included 
in  the  contract,  for  the  tenant  can  make  no  return  for  a  thing  he  has 
not ;  if  therefore  the  tenant  be  deprived  of  the  thing  letten,  the  obliga- 
tion to  pay  the  rent  ceases,  because  such  obligation  had  its  force  only 
from  the  consideration,  which  was  the  enjoyment  of  the  thing  demised." 
Gilb.  on  Rents  145;  Vaughan  v.  Blanchard,  4  Doll.  124;  2  Roll. 
Jib.  tit.  Rent,  0;  8  Cowenl27.  Hence  if  the  tenant  or  lessee  shall 
be  evicted  from  the  land  demised,  by  the  lessor,  or  by  a  third  person, 
under  a  title  paramount  to  that  of  the  lessor,  at  any  time  before  the 
rent  shall  have  become  actually  payable,  he  will  thereby  be  dis- 
charged from  the  payment  of  it  entirely,  and  there  shall  be  no  appor- 
tionment of  it.  In  Clun's  case,  10  Co.  128,  it  is  laid  down,  that 
"  the  rent  reserved  is  to  be  paid  out  of  the  profits  of  the  land,  arid  is 
not  due  until  the  profits  are  taken  by  the  lessee ;"  and  for  this  reason 
it  was  there  held,  "that  if  the  land  is  evicted,  or  if  the  lease  deter- 
mines before  the  legal  time  of  payment,  no  rent  shall  be  paid;  for  there 
shall  never  be  an  apportionment  in  respect  of  part  of  the  time,  as  there 
shall  be  upon  an  eviction  of  part  of  the  land."  So  little  of  the  cha- 
racter of  a  present  debt  or  duty  has  rent  which  has  not  become  pay- 
able, that  a  release  of  all  demands  (which  is  perhaps  the  most  com- 
prehensive term  that  could  be  used  to  embrace  any  thing  of  the  kind, 
Co.  Litt.  291  6.)  given  by  the  lessor  to  the  tenant  does  not  discharge 
it.  Collings  v.  Harding,  Cro.  Eliz.  606 ;  Trevil  v.  Ingram,  2  Mod. 
282;  Henri  v.  Hanson,  1  Leo.  99;  Ingram  v.  Bray,  2  Leo.  210; 
Stevens  «.  Snowe,  2  Salk.  578.  And  Littleton,  in  section  five  hun- 
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dred  and  thirteen,  says,  that  a  release  of  all  actions  by  the  lessor  to 
the  lessee  will  be  no  bar  to  an  action  of  debt  brought  afterwards  for 
rent  which  became  payable  subsequently ;  and  the  reason  assigned 
therefor  by  Lord  Coke  is,  "  because  it  was  neither  debilum  non  solven- 
dum  at  the  time  of  the  release  made,  for  it  is  to  be  paid  out  of  the 
profits  of  the  land,  and  if  the  land  be  evicted  from  the  lessee  before 
the  rent  became  due  the  rent  is  avoided."  Co.  Lilt.  292  b. 

Rent  cannot  be  likened  to  interest,  which  is  said  to  be  due  de  die 
in  diem,  because  that  is  allowed  for  the  delay  of  payment  of  the  prin- 
cipal that  is  already  due.     Hay  v.  Palmer,  2  P.  Wms  502 ;  Banner 
v.  Lowe,  13  Ves.  135.    Under  this  view  of  the  nature  of  rent,  that  by 
the  terms  of  the  lease  has  not  become  payable,  it  is  evident  that  the 
court  in  West  v.  Sink  mistook  the  meaning  and  import  of  the  term 
"  due"  when  applied  to  it,  because  from  the  foregoing  authorities  it 
appears  that  rent  in  legal  parlance  is  never  considered  to  be  due  until 
it  has  become  actually  payable.     In  fine,  that  the  words  "  due"  and 
"  payable,"  when  applied  to  rent,  are  convertible  terms ;  and  that 
they  are  so  in  common  acceptation,  and  in  the  general  understand- 
ing of  mankind,  will  not  be,  as  I  think  it  never  has  been,  denied. 
The  late  Chief  Justice  Tilghman  was  no  doubt  of  opinion  that  the 
construction  put  upon  the  act  of  1722  by  the  court  in  West  v.  Sink, 
was  not  warranted  by  the  terms  of  the  act,  however  far  it  might 
have  been  so  by  the  practice  which  had  obtained  under  it;  but  he 
seems  to  have  acquiesced  in  it  only  because  he  was  unwilling  to  dis- 
turb a  long  settled  construction.     See  Binns  v.  Hudson,  5  Binn.  506. 
The  cases  of  Hawk  v.  Stough,  5  Serg.  fy  Rawle  157;  Scheener  v. 
Stanley,  2  Rawle  276,  and  Hall  v.  Benner,  1  Penns.  Rep.  402,  which 
have  also  been  cited  and  relied  on  by  the  counsel  for  the  plaintiff  in 
error,  have  not  the  slightest  bearing  upon  the  question  presented  by 
the  case  now  before  us.     They  only  go  to  show  that  the  sale  of  the 
sheriff  is  not  considered  as  closed,  and  the  purchaser  fully  invested 
with  the  title  to  the  property  sold,  until  he  has  paid  the  purchase 
money  and  received  from  the  sheriff  a  deed  duly  executed  ;  and  that 
before  this  is  done  he  has  no  right  to  claim  either  the  possession  of 
the  land,  nor  yet  any  rent  that  shall  have  become  due  or  payable 
previously. 

In  England,  under  the  statute  of  8  Jlnne,  ch.  14,  sec.\,  goods  taken 
in  execution  upon  any  demised  premises,  cannot  be  removed  till  the 
landlord  has  been  paid  his  whole  rent,  if  not  more  than  a  year  be 
due.  But  then  the  rent  must  be  due,  that  is  payable,  at  the  time  of 
the  execution,  otherwise  no  rent  can  be  claimed.  Gwilliam  v.  Ba- 
ker, 1  Price  274;  Chambers^  Landlord  and  Tenant  616,  617.  In  New 
Jersey,  where  they  have  a  statute  of  similar  import  with  ours,  it  was 
decided  in  Schenck  v.  Vannest,  1  South.  323,  that  the  sheriff  was 
not  bound  to  pay  rent  to  the  landlord  out  of  the  proceeds  of  the 
execution,  upon  a  lease  where  the  rent  was  payable  quarterly,  un- 
less the  quarter  had  actually  expired.  And  to  the  same  effect  is  the 
decision  of  the  supreme  court  of  New  York  in  Hazard  v.  Raymond, 
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2  Johns.  Rep.  478,  upon  a  like  statute  of  that  state.  So  that  it  would 
seem  that  the  interpretation  which  has  been  given  to  our  statute  of 
1722  is  an  anomaly,  and  contrary  to  all  judicial  construction  and 
legal  understanding  of  the  same  matter  and  phraseology  elsewhere, 
and  therefore  ought  not  to  be  adopted  as  a  rule  for  giving  a  meaning 
to  nearly  the  same  language,  used  in  another  statute  for  a  different 
purpose.  But  even  admitting  that  the  clause,  "any  rent  due  sub- 
sequent to  such  sale,"  is  so  ambiguous  as  to  be  susceptible  of  either 
construction  contended  for  by  the  respective  parties  in  this  case,  still 
I  think  there  are  some  powerful  reasons  why  it  should  not  receive 
that  claimed  by  the  plaintiffs  in  error. 

First,  it  may  be  observed  that  unless  the  great  object  which  the 
legislature  had  in  view  in  passing  the  act  of  the  6th  of  April  1802 
would  seem  to  require  it,  a  settled  principle  of  the  common  law, 
which  has  incorporated  itself  with  the  rules  of  property,  ought  not  to 
be  set  aside  by  the  mere  construction  of  a  clause  of  doubtful  import. 
Now  it  is  a  well  established  principle  of  the  common  law,  that  an 
entire  contract,  claim,  demand  or  interest,  cannot  be  apportioned  and 
divided,  so  as  to  create,  and  subject  a  party  against  his  consent 
to,  several  suits  and  causes  of  action  :  although  the  exigences 
and  interests  of  society  have  broken  in  upon  this  rule  and  caused  it 
to  yield  to  the  accommodation  of  mankind  in  apportioning  rent, 
wherever  there  has  been,  either  by  act  of  law  or  by  act  of  the  party, 
a  division  made  of  the  land  out  of  which  the  rent  issues,  or  of  the 
reversion  to  which  it  is  incident ;  because  without  this  privilege  a 
man  who  can  only  dispose  of  his  real  estate  to  advantage  by  dividing 
it,  might  be  forced  to  make  a  sacrifice  of  it ;  and  it  is  also  obvious 
that  the  numerous  members  of  the  same  family,  in  many  instances, 
could  not  be  accommodated,  or  their  interests  at  all  promoted  with- 
out it.  Hence  a  reversioner  may  sell  and  dispose  of  his  estate,  in 
different  parts,  to  as  many  different  persons,  and  the  lessee  or  tenant 
will  be  bound  to  pay  to  each  his  due  proportion  of  the  rent.  Or  if 
he  should  die,  leaving  a  number  of  children,  his  estate  will  descend 
and  pass  by  operation  of  law  to  them  to  be  held,  in  this  state,  as  ten- 
ants in  common,  and  each  may  claim,  and  the  tenant  will  be  bound 
to  pay  to  him  his  proper  proportion  of  the  rent.  See  Wotton  v.  Shirt, 
Cro.  Eliz.  742 ;  Lilt.  sec.  224 ;  1  Roll.  Mr.  tit.  Apportionment,  D.  pi. 
3,  4,  5.  Yet  in  no  case  whatever  has  rent  ever  been  permitted  by 
the  common  law  to  be  apportioned  in  respect  to  time ;  see  Clun's 
case  already  referred  to,  10  Co.  127  ;  no,  not  even  in  equity.  Jen- 
ner  v.  Morgan,  1  P.  Wms  392  ;  Hay  v.  Palmer,  2  Ibid.  502.  And, 
therefore,  if  the  tenant  for  life  gave  a  lease  for  years,  rendering  a 
yearly  rent,  which  was  payable  at  the  expiration  of  the  year,  and  he 
died  but  a  day  before  the  year  expired,  the  rent  could  not  be  appor- 
tioned, and  the  tenant  was  under  no  obligation  to  pay  any  part  of  it. 
See  3  Kenfs  Com.  376.  This  was  the  law  in  England  until  the 
passage  of  the  statute  of  11  Geo.  2,  c.  19,  which  altered  it  merely  as 
to  leases  made  by  tenants  for  life  who  should  happen  to  die  during 
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the  term,  by  giving  to  their  executors  or  administrators  a  right  to 
recover  from  the  under  tenants  a  proportion  of  the  rent,  according  to 
the  time  that  had  elapsed  from  the  last  day  at  which  it  was  payable. 

We  have  also  seen,  that  where  a  lease  is  made  by  the  tenant  in 
fee,  and  the  lessor  die  even  as  late  as  the  day  assigned  for  the  pay- 
ment of  the  rent  at  any  time  before  midnight,  the  rent  shall  go  with 
the  land  to  the  heir,  and  not  to  the  executors  or  administrators,  the 
reason  of  which  is,  because  it  is  not  considered  any  part  of  the  per- 
sonal estate ;  for  if  it  were,  it  would  belong  to  the  personal  represen- 
tatives and  not  to  the  heir,  but  being  part  of  the  real  estate,  it  belongs 
to  the  heir.  3  Cruise's  Dig.  tit.  28,  Rents,  ch.  1,  sec.  60,  JVcw  Yorked. 
1827;  1  Saund.  287,  also  note  17.  The  rent  then  which  has  not 
yet  become  payable,  being  part  of  the  real  estate  of  the  reversioner, 
if  the  reversion  be  taken  in  execution  and  sold  for  his  debts,  it  would 
follow  that  no  part  of  such  rent  can  be  reserved  to  him  upon  the  sale 
being  made  by  the  sheriff,  according  to  the  decision  of  this  court  in 
the  case  of  Reigle  v.  Seiger,  2  Penns.  Rep.  340,  where  it  was  held 
that  the  sheriff  was  bound  to  sell  the  debtor's  whole  interest  in  the 
land,  and  that  he  could  lawfully  reserve  nothing  for  him. 

And  indeed  why  should  any  thing  be  reserved  to  him  of  his  real 
estate,  when  all  is  required  for  the  payment  of  his  debts "?  Most 
certainly  the  law  does  not  sanction  any  such  right,  but  requires,  and 
so  does  every  principle  of  justice,  that  the  debtor's  estate  shall  be  first 
appropriated  to  satisfy  the  claims  of  his  creditors.  It  may  be  greatly 
for  the  benefit  of  the  creditors  of  the  owner  of  a  reversion  in  real 
estate,  that  the  rent  which  has  not  become  payable  shall  be  consid- 
ered as  part  of,  or  at  least  incident  to  the  reversion,  and  therefore  pass 
to  the  purchaser  at  sheriff's  sale  ;  because  this  being  understood  to 
be  the  law  of  the  state,  the  greater  the  sum  is,  of  rent,  and  the  sooner 
it  will  be  receivable  by  the  purchaser  after  the  sale,  the  higher  of 
course  will  be  the  price  that  he  will  give  for  the  property.  So  that 
in  reality  the  purchaser  gains  nothing  by  it,  nor  does  the  owner  of 
the  estate  lose  any  thing,  for  he  either  receives  it  in  the  surplus  of 
the  purchase  money,  after  satisfying  his  debts,  or  if  there  should  be 
no  surplus,  then  he  has  the  benefit  of  it  in  the  payment  of  his  debts. 
But  if  the  debtor  were  permitted  to  demand  and  to  receive  of  the  tenant 
or  lessee  an  apportionment  of  the  rent,  he  still  having  creditors  not 
paid,  they  might  or  might  not  get  it,  just  as  he  pleased  to  give  it  to 
them.  From  these  considerations,  it  appears  to  me  that  the  construc- 
tion of  this  act  of  1802  which  is  contended  for  by  the  counsel  of  the 
plaintiff  in  error,  would  be  calculated  to  defeat,  in  part  at  least,  in- 
stead of  to  promote  the  design  of  the  legislature.  Their  great  design 
was,  no  doubt,  to  encourage  agriculture,  and  to  secure  lessees  or  the 
tenants  of  lands  in  the  enjoyment  of  them,  according  to  the  terms  of 
their  leases,  without  prejudicing  creditors  in  the  recovery  of  their  just 
debts  against  the  lessors  or  reversioners. 

It  has  also  been  urged  that  rent  comes  in  lieu  of  the  emblements 
of  the  land,  and  that  as  it  has  been  ruled  by  this  court  in  the  case  of 
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Stambacb,  2  Rawle  161,  and  recognized  in  Myers  v.  White,  1  Rawle 
356,  that  the  purchaser  at  sheriff's  sale  is  not  entitled  to  the  emble- 
ments,  he  ought  not,  for  the  same  reason,  to  have  rent,  or  at  least 
such  rent  as  might  by  an  apportionment  be  considered  a  proper 
equivalent  for  the  enjoyment  of  the  land  up  to  the  time  of  the  sale. 
In  answer  to  this,  it  may  be  sufficient  to  state,  that  the  law  makes  a 
very  different  disposition  of  the  corn  or  grain  growing  on  the  land  at 
the  death  of  the  owner  in  fee,  where  it  was  sown  by  him,  from 
what  it  does  of  the  rent  which  has  not  become  payable  at  the  time 
of  his  death,  for  land  of  which  he  dies  the  lessor  and  owner  in  fee. 
In  the  first  case,  the  grain  growing  upon  the  land  is  considered  per- 
sonal estate,  and  as  such  goes  to  the  executors  or  administrators; 
but  in  the  latter  case,  the  rent  is  considered  as  appertaining  to  the 
real  estate,  as  incident  to  the  reversion  in  fee,  and  passes  with  it  to 
the  heirs.  But  even  where  the  owner  in  fee,  after  having  sown  the 
land,  and  before  severance  of  the  crop,  conveys  or  devises  the  land, 
the  emblements,  that  is  the  corn  growing  on  the  land  at  the  time  of 
the  conveyance  or  the  death  of  the  testator,  will  pass  with  the  land 
to  the  grantee  or  devisee.  In  Grantham  v.  Hawley,  Hob.  132,  "it 
was  agreed  by  the  court  that  if  A,  seised  of  land,  sow  it  with  corn 
and  then  convey  it  nway  to  B  for  life,  remainder  to  C  for  life,  and 
then  B  die  before  the  corn  is  reaped  ;  now  C  shall  have  it,  and  not  the 
executors  of  B,  though  his  estate  was  uncertain."  It  was  also  ad- 
judged in  GodbolCs  Rep.  159,  "that  if  land,  which  is  sowed,  be 
leased  to  one  for  life,  the  remainder  to  another  for  life,  and  the  tenant 
for  life  die  before  the  severance  of  the  corn,  the  remainder-man 
shall  have  it."  Likewise  if  a  man  seised  in  fee  sow  copyhold  lands 
and  surrender  them  to  the  use  of  his  wife,  and  die  before  the  sever- 
ance, it  seems  that  the  wife  shall  have  the  corn,  and  not  the  executor 
of  the  husband,  for  this  is  a  disposition  of  the  corn,  it  being  appur- 
tenant to  the  land;  and  since  the  husband  has  disposed  of  it  during 
his  life,  it  cannot  go  to  his  executors.  Roll.  Jlbr.  727,  tit.  Emble- 
ments, pi.  18;  Gill.  Ev.  214  [247]. 

And  in  Spencer's  case,  Winch.  51,  it  was  held  that  the  devisee 
was  entitled  to  the  corn  growing  on  the  land  at  the  death  of  the 
testator,  which  had  been  sown  by  him.  It  is  also  there  said  to  have 
been  adjudged  in  Allen's  case,  that  where  a  man  devised  land,  which 
was  sowed,  for  life,  with  remainder  over  in  fee,  and  the  devisor  died 
and  the  devisee  for  life  also  died  before  the  severance,  he  in  re- 
mainder should  have  the  corn,  and  not  the  executors  of  the  tenant 
for  life.  And  Winch,  Justice,  said,  that  it  had  been  adjudged  that 
if  a  man  devise  land  and  after  sow  it,  and  then  die,  the  devisee  shall 
have  the  corn,  and  not  the  executor  of  the  devisor.  See,  also,  Cro. 
Eliz.  61,  464. 

It  is  said,  the  reason  why  corn  shall  pass  to  the  donee  as  apper- 
taining to  the  soil,  and  not  to  the  heir,  is,  that  every  man's  donation 
being  taken  most  strongly  against  himself,  shall  not  only  pass  the 
land  itself,  but  the  chattels  that  belong  to  it.  Gilb.  Ev.  214,  margi- 
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nalpage  247 ;  1  Morgan,  L.  E.  387,  388.  And  the  devisee's  right  to 
the  corn  is  said  to  be  founded  upon  the  presumed  intention  of  the 
devisor  in  his  favour.  West  v.  Moore,  8  East  343.  Mr  Hargrave, 
however,  thought  it  not  easy  to  account  for  this  distinction  which  ia 
made  between  the  heir  and  devisee.  Co.  Litt.  55  6,  note  2. 

Whether  corn  or  grain  sown  by  a  defendant  in  the  execution,  and 
growing  upon  the  land  at  the  time  it  was  sold,  and  the  deed  made 
and  delivered  by  the  sheriff  to  the  purchaser,  ought  to  be  considered 
as  appurtenant  to  the  land  and  as  passing  with  it  to  the  purchaser, 
where  such  corn  has  not  been  previously  and  separately  disposed  of,  is 
a  question  that  does  not  necessarily  arise  in  this  case,  and  upon 
which  I  forbear  to  express  an  opinion.  The  same  reason,  however, 
which  has  been  mentioned  for  its  passing  under  the  grant  or  devise 
of  the  land  by  the  owner  himself,  it  would  seem,  could  not  well  exist 
where  the  land  is  transferred  by  operation  of  law. 

The  same  question  which  is  now  presented  in  the  case  under  our 
consideration,  was  adjudged  in  favour  of  the  defendants  in  error  by 
the  district  court  of  the  city  of  Philadelphia  in  1811,  in  the  case  of 
Hart  v.  Israel,  2  P.  Jl.  Browne's  Rep.  22.  Also  in  the  same  way  by 
this  court  at  Pittsburgh,  in  Campbell  v.  Endsly,  which  was  never 
reported ;  and  again  at  Sunbury,  in  Johnson  v.  Smith,  3  Penns.  Rep. 
496,  it  was  held  that  a  sale  of  the  reversion  by  the  reversioner,  car- 
ried with  it  the  right  to  the  vendee  to  receive  the  rent  for  the  year 
which  had  nearly  run  at  the  time  of  the  sale. 

I  therefore  consider  the  judgment  of  the  court  below  fully  sustain- 
ed by  law,  reason  and  authority. 

Judgment  affirmed. 


Fisher  against  Coyle. 

An  act  of  incorporation  of  a  turnpike  company  vests  in  them  no  estate  in  the 
soil,  but  a  mere  right  of  way. 

If  the  franchise  of  a  turnpike  company  extended  to  the  building  of  toll-houses 
within  the  corporate  limits,  they  would  forfeit  them  by  turning  them  to  uses 
foreign  to  the  original  purpose. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  ejectment  for  about  the  one  sixteenth  of  an 
acre  of  land,  in  which  George  Fisher  was  plaintiff,  and  the  President, 
Managers  and  Company  of  the  Lancaster,  Elizabethtown  and  Mid- 
dletown  Turnpike  Road,  substituted  in  the  room  of  Wm.  Coyle,  were 
defendants.  The  land  in  question  was  occupied  by  a  house  which 
had  been  built  for  a  toll-house  by  the  defendants,  on  the  ground  oc- 
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cupied  by  the  location  of  the  road,  but  had  not  been  occupied  for 
that  purpose,  or  any  other  business  of  the  company,  for  some  years 
before  suit  brought.  Many  points  were  presented  to  the  court  be- 
low, upon  which  they  were  requested  to  charge  the  jury,  all  of  which 
did  but  present  reasons  why  the  plaintiff  could  not  recover ;  and  to 
which  the  court  (Blythe,  president)  answered:  "This  case  presents 
the  facts,  that  the  company  has  erected  a  house,  and  enclosed  by  a 
fence  a  part  of  the  plaintiff's  land,  over  which  the  road  is  located, 
and  occupies  it  for  purposes  unconnected  with  the  road.  This  is  a 
trespass.  It  is  an  illegal  and  unauthorized  occupancy  of  the  plain- 
tiff's land,  for  which  ejectment  is  the  appropriate  remedy." 

H.  Jllricks,  for  plaintiff  in  error. 
M'Cormick  and  Fisher,  contra. 

PER  CURIAM. — The  act  of  incorporation  gives  the  company  no 
estate  in  the  soil.  It  gives  a  right  of  way  merely,  and  not  even  a 
right  to  build  houses  on  the  road  for  the  accommodation  of  gate- 
keepers and  toll  gatherers.  Ground  for  that  is  to  be  procured  in  the 
ordinary  way  from  the  adjoining  owners  :  but  even  if  the  franchise 
extended  to  the  building  of  houses  within  the  corporate  limits,  the 
company  would  forfeit  them  by  turning  them,  as  was  done  here,  to 
uses  foreign  to  the  original  purpose.  The  plaintiff  below,  therefore, 
was  in  any  event  entitled  to  recover  on  his  original  ownership  against 
an  occupant  by  wrong.  What  may  be  the  company's  right  of  re- 
entry, in  order  to  restore  their  right  of  way,  it  is  not  necessary  to 
decide,  and  we  intimate  no  opinion  in  respect  to  it. 

Judgment  affirmed. 


Ex  parte  Cassel  and  Spayd. 

The  duties  and  liabilities  of  trustees  appointed  by  will,  and  the  principles 
upon  which  they  will  be  charged  upon  the  settlement  of  their  accounts. 

ACCOUNTS  of  John  Cassel  and  Christian  Spayd,  trustees  under 
the  will  of  George  Frey  deceased,  which  was  in  the  following  words. 

In  the  name  of  God,  Amen  !  1  George  Frey,  of  the  town  of  Mid- 
dletown,  in  the  township  of  Swatara,  in  the  county  of  Dauphin  and 
state  of  Pennsylvania,  merchant,  being  of  sound  mind  and  good  un- 
derstanding, thank  God,  but  knowing  that  we  are  all  mortal,  do 
make  this  ray  last  will  and  testament.  I  bequeath  my  soul  into  the 
hands  of  my  Lord  and  Saviour  Jesus  Christ,  who  redeemed  me  with 
his  precious  blood.  And  as  to  my  worldly  estate  which  the  Lord 
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has  entrusted  to  and  endowed  me  with,  and  which  I  would  willingly 
so  apply  as  that  his  holy  name  may  be  adored  and  praised  through 
time  and  eternity :  To  this  end  I  have  concluded,  with  God's  per- 
mission, to  erect  an  Orphan-House,  which  shall  be  called  "  Emmaus" 
at  the  place  I  have  chosen  for  that  purpose  near  my  mill,  where  I 
have  already  built  a  house  which  is  as  yet  incomplete.  And  where- 
as I  am  seised  in  my  demesne,  as  of  fee,  of  and  in  the  following  de- 
scribed lands,  mill,  houses,  rents,  tenements  and  hereditaments,  that 
is  to  say  :  all  that  water  grist-mill,  situate  on  the  bank  of  the  Swa- 
tara  creek,  near  Middletown,  in  the  township  and  county  aforesaid, 
with  a  right  to  a  mill-race  or  canal  through  the  lands  late  of  John 
Fisher  deceased ;  also  of  two  several  tracts  of  land  contiguous  to  each 
other,  situate  in  the  township  and  county  aforesaid,  containing  four 
hundred  and  ninety-eight  acres,  and  one-half  acre  which  I  purchased 
from  Blair  M'Clenachan;  also  one  other  tract  of  land  which  I  pur- 
chased at  different  times  from  Andrew  M'Clure,  Roan  M'Clure  and 
Jonathan  M'Clure,  containing  in  the  whole  two  hundred  and 
eighty-four  acres  and  one-quarter  of  an  acre;  also  of  several  tracts 
of  land  and  out-lots  near  or  contiguous  to  the  town  of  Middle- 
town  aforesaid,  containing  in  the  whole  about  one  hundred  and 
twenty  acres,  be  the  same  more  or  less  ;  also  of  four  houses  and 
lots  of  ground  in  the  town  of  Middletown,  to  wit,  one  thereof 
wherein  I  now  dwell,  one  other  thereof  now  in  the  occupancy  of 
Charles  M'Dowel,  one  other  thereof  now  in  the  occupancy  of  Me- 
mucaii  I.  Howel,  and  one  other  thereof  now  in  the  occupancy  of 
Michael  Hemperly;  also  of  divers  lots  of  ground  contained  within 
the  metes  of  the  town-plot  or  diagram  of  the  aforesaid  town  of  Mid- 
dletown which  are  as  yet  unimproved  by  buildings  thereon;  and 
also  of  divers  ground  rents  issuing  and  payable  to  me  out  of  various 
lots  also  contained  within  the  metes  of  the  town-plot  or  diagram 
aforesaid,  all  which  will  be  made  more  fully  appear  by  reference  to 
my  book  entitled  "  Grund  Renthe  von  Middletown."  Now  to  carry 
into  effect  and  fulfil  the  charitable  and  benevolent  purpose  aforesaid, 
I  do  hereby  devise  and  bequeath  all  my  lands,  mill,  houses,  out- 
houses, lots  of  ground  and  ground  rents  above  mentioned  and  in  part 
described,  hereditaments  and  premises  with  their  and  every  of  their 
appurtenances,  situate,  lying  and  being  in  the  township  of  Swatara 
aforesaid,  in  the  said  county  of  Dauphin,  to  John  Landis,  merchant, 
Doctor  Charles  Fisher,  of  Middletown,  Jacob  Rife,  of  Deny  township, 
John  Cassel,  of  Swatara  township,  yeomen,  and  the  survivors  or  survi- 
vor of  them,  and  to  the  heirs  and  assigns  of  such  survivor,  to  hold  to 
them  and  the  survivors  and  survivor  of  them,  and  the  heirs  and  assigns 
of  such  survivor,  upon  this  especial  trust  and  confidence,  and  to  noother 
use,intent  or  purpose  whatever,  that  is  to  say,  in  trust  and  to  the  intent 
that  the  said  trustees  shall  permit  aiad  suffer  my  beloved  wife  Cathe- 
rine, during  her  natural  life,  to  reside  in  my  present  dwellinghouse,and 
to  use  and  enjoy  all  and  singular  ray  personal  property  in  and  about 
the  same  house,  and  the  lot  of  ground  whereon  it  is  built,  with  the 
in. — 3  B 
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appurtenances,  in  as  full  and  ample  manner  as  I  myself  now  use  and 
enjoy  the  same.  Farther,  that  the  said  trustees  shall  pay  and  de- 
liver to  my  wife  during  her  natural  life  such  sum  and  sums  of  money 
and  other  articles,  as  she  may  from  time  to  time  stand  in  need  of  and 
demand,  out  of  the  annual  rents  and  profits  of  my  estate  above  de- 
vised; which  devises  to  my  beloved  wife  shall  be  deemed  and  taken 
to  be  in  lieu  and  full  satisfaction  of  her  dower  or  thirds  at  common 
law.  It  is  nevertheless  my  intent  and  meaning  that  one  or  more  of 
the  trustees  shall  cause  an  inventory  to  be  made  of  the  movable 
goods  in  and  about  my  dwellinghouse,  such  as  horses,  horned  cattle, 
hogs,  wagons,  beds,  chairs,  tables,  and  household  furniture  in  gene- 
ral, and  of  every  thing  in  the  store  or  cellars;  yet  my  dear  wife  shall 
have  power  and  authority  to  use  the  said  articles  as  she  may  think 
right  and  reasonable;  but  after  her  death  whatever  may  remain  of 
the  personal  property  which  wras  in  the  hands  and  possession  of  my 
wife  shall  return  to  and  be  vested  in  the  general  fund  of  my  estate, 
which  is  hereinafter  appropriated  for  the  support  of  the  orphan-house : 
and  further,  it  is  my  intent  and  meaning,  that  all  my  real  estate 
above  devised  to  the  trustees  aforesaid  (except  such  part  of  it  as  I 
have  appointed  to  the  use  of  my  wife  during  her  natural  life,  and 
also  that  part  from  and  after  her  decease)  shall  enure  to  and  be 
vested  in  the  trustees  aforesaid,  and  the  survivors  and  survivor  of 
them,  and  the  heirs  and  assigns  of  such  survivor,  in  trust  and  confi- 
dence, and  to  the  intent  and  purpose  that  the  annual  rents  and  pro- 
fits of  the  said  real  estate  shall  be  applied  to  the  support  of  the  said 
orphan-house,  and  to  the  maintenance  and  education  of  so  many 
poor  and  orphan  children  (whom  I  shall  more  particularly  desig- 
nate) as  the  proceeds  of  the  estate  will  bear.  And  in  aid  of  the  ag- 
gregate fund  which  may  be  formed  in  the  hands  of  the  trustees 
out  of  the  rents  and  profits  of  my  real  estate,  I  do  hereby  bequeath 
to  them,  the  survivors  arid  the  survivor  of  them,  all  and  singular 
my  personal  goods  and  effects  of  what  nature  and  kind  soever  it  may 
be  (subject  to  the  appointments  to  my  wife),  to  be  by  them,  the  sur- 
vivors and  survivor  of  them,  applied  to  the  same  uses  and  purposes 
as  is  directed  as  to  the  rents  and  profits  of  my  real  estate. 

For  the  better  ordering  and  governing  the  orphan-house  contem- 
plated to  be  established  by  this  my  last  will,  I  do  ordain  and  declare 
that  the  trustees  aforesaid,  shall  be  members  of  that  institution.  A 
person  whom  I  shall  hereinafter  nominate,  shall  be  styled  the  Princi- 
pal of  the  orphan-house  (Waysenvater)  and  also  a  person  who  shall 
be  the  Tutor,  shall  also  be  members  of  the  institution.  That  these 
persons  shall  immediately,  or  within  one  year  after  my  decease  (if 
they  have  funds  sufficient  in  their  hands),  proceed  to  carry  this  my 
last  will  into  effect;  but  if  such  funds  shall  not  suffice  for  that  pur- 
pose, then  I  do  direct  that  such  proceedings  shall  be  adopted  at  far- 
thest, within  two  years  after  my  death.  As  it  is  my  intention  that 
the  rents  and  profits  of  my  real  estate,  and  also  the  personal  estate 
herein  before  devised  and  bequeathed,  shall  in  perpetuity  be  applied 
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to  the  charitable  purpose  aforesaid,  it  is  my  desire,  as  far  as  in  me 
lies,  so  to  modify  and  fix  the  manner  of  the  election  of  the  trustees 
and  other  officers  of  the  institution,  that  there  may  not  at  any  time 
be  a  failure  of  functionaries  to  manage  and  conduct  ihe  economy  of 
the  orphan-house  according  to  the  true  intent  and  meaning  of  this 
my  last  will,  I  therefore  declare  it  to  be  my  will,  in  case  of  the  death 
of  either  of  the  trustees  aforesaid,  or  if  a  trustee  who  shall  come  in 
by  election  as  hereinafter  directed  dies,  or  in  case  any  of  the  trustees 
aforesaid,  whether  in  by  nomination  or  election,  shall  remove  from 
the  county  of  Dauphin,  or  in  case  a  trustee,  whether  by  nomination 
or  election,  shall  neglect  by  the  space  of  three  months  to  perform  the 
duties  of  trustee  under  this  my  will,  or  shall  refuse  to  perform  those  du- 
ties, that  then  the  remaining  or  acting  t  rustees,  together  with  the  prin- 
cipal and  the  tutor,  shall  within  one  calendar  month  after  the  happening 
of  either  of  the  contingences  aforesaid,  convene  at  the  orphan-house, 
and  then  and  there  by  a  majority  of  voices,  elect  a  freeholder  of  the 
county  of  Dauphin,  and  resident  within  the  same  county,  as  a  trus- 
tee instead  of  the  trustee  so  dying  or  removing,  or  neglecting  or  re- 
fusing to  perform  the  duties  of  a  trustee,  which  election  shall  he 
fairly  entered  in  a  book  to  be  kept  for  (hat  purpose  in  the  orphan- 
house.  And  further,  it  is  my  will  that  the  person  so  elected  a  trus- 
tee, shall  forthwith  be  vested  with  all  the  rights,  powers  and  privileges 
of  a  trustee  under  this  my  last  will,  in  as  full  and  ample  manner  as 
any  of  the  trustees  hereinbefore  named  personally. 

And  further,  it  is  my  will  that  in  case  of  the  death,  removal  from 
the  county,  dismissal  from  office  for  any  of  the  causes  hereinafter  set 
forth,  of  the  principal,  or  of  the  tutor,  or  of  either  of  them,  that  then 
the  trustees  shall  make  entries  of  the  facts  in  the  book  aforesaid; 
and  if  a  tutor  is  to  be  elected,  with  the  principal,  or  if  the  principal  is 
to  be  elected,  with  the  tutor,  immediately  by  a  majority  of  voices, 
elect  an  honest,  sober,  and  qualified  person  to  fill  the  vacant  office, 
as  the  case  may  be  ;  of  which  election  fair  entries  shall  be  made  in 
the  book  aforesaid,  and  from  thenceforth  the  person  so  elected  shall 
be  entitled  to,  and  hold  and  enjoy  all  the  rights,  powers  and  privi- 
leges and  emoluments  attached  to  the  office  to  which  he  has  been 
elected. 

And  to  the  intent  that  all  future  litigation  on  this  subject  shall  be 
precluded  and  done  away  as  speedily  as  possible,  whether  it  relates  • 
to  the  election  or  elections  of  a  trustee  or  trustees,  a  principal  or 
tutor,  it  is  further  my  will  and  desire,  that  a  return  of  such  election 
or  elections  shall,  by  the  said  trustees,  or  by  a  majority  of  them,  be 
laid  before  the  judges  of  the  court  of  common  pleas  for  the  time  be- 
ing, in  and  for  the  said  county  of  Dauphin,  at.  the  next  stated  term 
of  the  said  court,  or  at.  an  adjourned  court  next  following  such  elec- 
tion or  elections,  as  the  case  may  be. 

And  if  the  said  judges,  or  a  majority  of  those  who  shall  be  then 
present,  shall  be  of  opinion  that  such  election  or  elections,  is  or  are 
made  in  conformity  to  this  the  directions  of  my  last  will,  that  then 
they  shall  confirm  the  same,  and  such  confirmation  shall  be  final  and 
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conclusive,  and  absolutely  debar  all  and  every  other  court  now  exist- 
ing, or  which  shall  hereafter  exist  within  Pennsylvania,  from  exer- 
cising any  authority,  power  or  jurisdiction  over,  about  or  concerning 
such  election  or  elections.  But  if  it  should  appear  to  the  said  judges, 
that  said  election  or  elections  is,  or  are  not  in  conformity  to  the  direc- 
tions aforesaid,  that  then  it  shall  be  the  duty  of  the  said  trustees  and 
other  officers  of  the  institution,  within  one  calendar  month  thereafter, 
to  proceed  to  a  new  election  or  elections,  as  hereinbefore  directed. 
And  further  it  is  my  will  that  if  a  trustee,  whether  he  be  nomi- 
nated by  me  or  come  in  by  election  as  is  hereinbefore  prescribed, 
shall  remove  out  of  the  county  of  Dauphin,  or  if  a  trustee  shall  neg- 
lect or  refuse  to  perform  the  duties  of  a  trustee,  or  if  the  election  or 
elections  of  a  trustee,  principal,  or  tutor,  has  or  have  not  been  made 
in  conformity  with  the  directions  of  this  my  last  will,  that  then  and 
in  every  such  case  of  a  removal,  neglect,  or  refusal  or  of  defective 
election,  the  trustee,  principal  or  tutor  shall  severally  and  respect- 
ively be  divested  of  all  right,  title,  power,  authority  and  emolument, 
derived  under  this  my  last  will ;  but  nothing  herein  specified  shall 
be  taken  to  exclude  such  persons  (they  being  otherwise  duly  quali* 
fied)  from  being  re-elected  to  those  offices  respectively. 

For  the  purpose  of  directing,  controlling  and  explaining  to  the 
trustees  and  officers  of  the  orphan-house,  my  will  as  to  the  economy 
of  the  house,  I  shall  in  this  place  undertake,  so  far  as  human  frailty 
will  permit,  to  draw  an  outline  of  the  duties  enjoined  upon  their  re- 
spective stations  and  offices. 

I.  Of  the  duties  of  the  trustees. 

1.  The  trustees  shall  at  all  times  hereafter  have  power  to  convene 
the  principal  before  them,  or  a  majority  of  them,  with  his  papers  and 
books  of  accounts,  and  minutely  to  examine  whether  such  accounts 
are  honest  and  accurate  as  becomes  a  Christian. 

2.  If  it  should  appear  upon  any  such  examination,  that  the  ac- 
counts of  the  principal  are  wilfully  inaccurate  and  unjust,  or  that  he 
is  careless  in  the  management  of  the  concerns  of  the  institution,  or 
that  he  is  addicted  to  any  enormous  vices,  such  as  inebriety,  swear- 
ing, lying,  gambling,  cheating  and  the  like,  the  trustees  shall  have 
power  to  displace  him,  and  elect  another  in  his  stead,  in  the  manner 
above  directed. 

3.  It  shall  be  the  duty  of  the  trustees  and  the  principal,  once  in 
every  month  if  it  be  necessary,  or  once  in  every  two  months  at  far- 
thest, to  meet  at  the  orphan-house  and  liquidate  the  accounts  of  the 
institution,  and  to  examine  into  the  method  of  husbandry  and  agri- 
culture pursued  upon  the  lands  of  the  institution,  and  to  suggest  lo 
each  other  and  consult  upon  such  subjects  as  may  tend  to  the  benefit 
and  advantage  of  the  trust  estate  ;  for  this  service  each  person  above 
named,  shall  receive  one  dollar  per  day  out  of  the  funds  of  the  insti- 
tution. 

4.  The  trustees  shall  have  power,  together  with  the  principal,  to 
build  or  finish  the  orphan-house  (if  that  is  not  done  before  my  death), 
and  also  to  add  or  make  nny  new  buildings  thereto,  if  it  shall  ba 


JWt>.  1834.]  OF  PENNSYLVANIA.  413 

[Ex  parte  Cassel  and  Spayd.] 

deemed  necessary  and  useful  to  the  institution ;  in  the  doing  of  which 
I  enjoin  it  upon  them  to  have  an  eye  to  economy,  as  well  as  to  the 
comfort  and  conveniency  of  those  who  shall  hereafter  inhabit  the 
house.  It  is  also  my  will,  that  if  hereafter  the  trustees  and  princi- 
pal, finding  that  the  funds  of  the  institution  are  adequate  to  such 
purposes,  and  that  it  will  contribute  to  its  benefit,  shall  have  power 
to  erect  any  other  mill  or  mills,  or  machinery  or  water  work,  for  or 
in  aid  of  manufactories  on  the  mill-race  or  canal  aforesaid  ;  so  also 
they  shall  have  power  to  erect  any  other  buildings  on  the  lots  near 
or  adjoining  to  the  dwellinghouses  aforesaid,  and  on  the  several 
farms,  if  they  shall  deem  it  necessary  and  beneficial  to  the  institu^ 
tion  ;  but  it  is  expressly  my  intention,  and  I  do  hereby  declare  it  to  be 
my  will,  that  no  part  of  the  estate  hereinbefore  devised  to  the  said  trus- 
tees, shall  ever  hereafter  be  sold,  or  in  any  manner  severed  from  the 
orphan-house,  but  that  it  shall  remain  united  thereto,  whole  and 
undivided  for  ever. 

5.  When  the  orphan-house  shall  be  in  a  state  suitable  to  the  re- 
ception of  its  inhabitants,  it  is  my  will  and  direction  to  the  trustees, 
the  principal  and  the  tutor,  that  they  shall  receive  into  it  for  the 
purpose  of  maintenance  and  education  (free  from  all  expense  or 
charge  to  the  children  or  their  relatives),  all  such  poor,  but  healthy 
orphan  children,  as  shall  be  of  the  age  of  five  years  and  under  the 
age  of  twelve  years,  whether  they  be  boys  or  girls.  The  trustees, 
principal  and  tutor,  shall,  nevertheless,  have  power  to  receive  into 
the  orphan-house,  and  they  are  hereby  enjoined  to  mainiain  and 
educate  poor  children  within  the  age  aforesaid,  whose  parents  from 
want  of  property,  are  unable  to  maintain  or  educate  them;  but  in 
this  particular  the  discretion  of  the  trustees  and  other  officers,  shall  be 
governed  by  the  extent  of  the  existing  funds  of  the  orphan-house,  at 
the  lime  of  the  application  for  admission.  These  children  shall  be 
admitted  upon  this  express  condition  :  that  is,  that  the  children,  both 
male  and  female,  shall  be  educated  in  the  Evangelical  Lutheran  re* 
ligion,  and  in  the  German  language  ;  nor  shall  any  other  language 
than  the  German  be  taught  in  the  orphan-house.  It  is  further  my 
•will,  that  the  children  thus  received  into  and  educated  in  the  orphan- 
house,  may  remain  there,  the  boys  until  the  age  of  fifteen  years,  and 
the  girls  until  the  age  of  fourteen  years,  at  which  several  and  re- 
spective ages,  they  shall  each  of  them  receive  a  freedom  suit.  If, 
however,  any  of  those  children,  whether  boys  or  girls,  when  they 
arrive  at  the  ages  of  fifteen  nnd  fourteen  years  respectively,  shall  be 
inclined  to  remain  in  the  institution,  in  the  manner  and  upon  the 
terms  the  trustees  and  officers  can  reasonably  offer  to  others,  then  it 
is  my  will  those  children  shall  have  a  preference,  and  be  engaged 
and  employed,  either  in  the  household,  the  agriculture,  or  the  arts 
and  munufactures,  such  as  the  industry,  care  and  economy  of  the 
institution  in  future  limes  may  be  able  to  afford  them. 

II.  Of  the  duties  of  the  principal  of  the  orphan-house. 

1.  The  principal  shall  have  the  immediate  superintendence  and 
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management  of  the  whole  estate  hereinbefore  devised  to  the  trus- 
tees for  the  use  of  the  orphan-house ;  and  it  shall  be  his  particular 
and  appropriate  duty,  to  oversee  and  direct  the  agricultural  con- 
cerns thereof:  nevertheless,  in  this  as  in  every  other  part  of  his  official 
duties,  he  shall  be  subject  to  the  advice,  and  conform  to  the  direc- 
tions of  the  trustees,  or  a  majority  of  them. 

2.  The  principal  shall  keep  a  regular  book  or  books,  in  which  he 
shall  correctly  state  all  the  receipts  as  they  happen  daily,  and  all  the 
daily  expenditures,  so  that  at  the  end  of  a  month  or  of  every  second 
month  at  farthest,  he  shall  account  honestly  and  correctly  (as  a  good 
Christian  ought)  with  the  trustees. 

3.  The  principal  shall  be  permitted  with  his  family  to  reside  in 
one  of  the  four  houses  above  mentioned,  and  have  a  free  table  for 
himself  and  his  family,  to  be  furnished  him  out  of  the  proceeds  of 
the  trust  estate,  and  also  266  dollars  67  cents  yearly,  and  every  year 
during  his  continuance  in  office  as  principal  of  the  orphan-house. 

4.  It  shall  be  the  duty  of  the  principal  to  take  upon  himself  the 
care  and  superintendence  of  the  mill,  and  other  water  works  and 
machinery  which  may  hereafter  be  erected  on  the  mill-race  or  canal. 
He  shall  keep  a  book  or  books  in  the  manner  I  have  hitherto  done. 
When  he  buys  wheat  or  sells  flour,  or  when  he  sends  flour  to  market, 
to  whom  and  by  whom  it  is  sent,  all  shall  be  correctly  and  regu- 
larly entered.     In  short,  he  shall  keep  an  exact  account  or  accounts 
of  all  the  receipts  and  payments  relative  to  the  mill  or  other  water 
works. 

5.  He  shall  have  power  to  hire  millers  and  other  artizans  of  hon- 
est and  faithful  characters  and  demeanour,  from  time  to  time,  as  it 
may  be  necessary,  and  shall  closely  observe  that  their  accounts  be 
accurate  and  clear. 

6.  He  shall  take  care  that  the  mill,  dwellinghouses,  farmhouses 
and  outhouses  of  all  kinds  be  kept  in  good  repair,  and  that  no  waste 
or  destruction  happens,  and  if  any  such  should  happen,  he  shall,  as 
soon  as  convenient  with  his  other  duties,  superintend  and  direct  the 
reparation.     If  the  principal  has  children  of  his  own  who  are  com- 
petent to  labour,  they  shall  have  reasonable  wages  when  they  shall 
labour  for  the  institution.     If  the  principal  by  reason  of  old  age 
shall  be  incapable  to  fulfil  the  duties  of  his  office  and  had  conducted 
faithfully  and  honestly  therein,  he  shall  be  supported  during  his  life 
out  of  the  funds  of  the  institution,  and  if  he  has  a  son  who  is  equally 
well  disposed,  honest,  and  faithful,  he  shall  have  preference  given 
him  by  the  trustees  and  tutor,  and  be  appointed  as  principal  in  the 
stead  of  his  superannuated  or  deceased  father. 

III.  Of  the  duties  of  the  tutor. 

In  regard  to  these  duties,  which  will  be  numerous,  various  and 
arduous,  much  must  depend  upon  the  piety,  industry  and  good  sense 
of  the  tutor,  as  well  as  upon  his  bodily  health,  and  the  different  ages, 
sexes,  industry,  capacity  and  talents  of  the  pupils,  as  on  the  state  of 
the  church  to  which  this  institution  will  be  allied,  its  government  in 
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clerical  matters  and  the  discipline  in  its  schools.  Hence  there  seems 
to  be  a  necessity  to  devolve  upon  the  trustees,  the  principal  and  the 
tutor  conjunctively,  or  by  a  majority  of  voices,  a  power  of  modifying 
and  conforming  the  mode  of  tuition  of  the  pupils  of  the  institution 
to  the  orthodox  belief  of  the  church  and  the  method  practised  in  its 
schools :  under  a  sincere  hope  however  that  the  Almighty  has  enlight- 
ened my  understanding  in  this  my  weak  effort  to  disseminate  a  know- 
ledge of  his  grace  toward  mankind,  to  the  fatherless  and  the  needy, 
and  firmly  believing  that  he  will  sanction  by  his  blessings  my  en- 
deavours to  comfort  in  this  life  the  forlorn  and  distressed  infant,  I  do 
herein  direct  that  the  following  rules  and  regulations  shall  for  the 
present  be  observed  by  the  tutor. 

1.  It  shall  be  the  duty  of  the  tutor  at  the  ringing  of  a  bell  at  six  of 
the  clock  in  the  morning  (in  a  room  or  hall  to  be  appropriated  for 
pious  purposes  in  the  orphan-house),  to  sing  a  morning  or  other  pious 
hymn  with  the  children,  and  then  to  pray  a  morning  blessing,  kneel- 
ing together,  with  the  Lord's  prayer.     They  shall  afterwards  repeat 
the  Christian  belief  and  the  principles  of  the  Lutheran  catechism. 
Breakfast  shall  then  follow.     After  breakfast  the  school  shall  be 
kept  for  two  hours,  in  which  the  pupils  shall  be  taught  reading, 
writing  and  arithmetic,  and  particularly  shall  be  instructed  in  the 
aforesaid  catechism  until  about  nine  of  the  clock ;  then  they  shall 
work  in  the  garden  or  be  employed  in  some  other  useful  manner.    In 
what  relates  to  the  garden  I  enjoin  upon  my  trustees,  the  principal 
and  tutor,  that  they  shall  lay  oft  and  appropriate  ten  acres  of  ground 
contiguous  to  the  orphan-house,  which  shall  be  cultivated  princi- 
pally as  a  kitchen-garden,  for  the  use  of  those  who  shall  dwell  in 
the  orphan-house  ;  and  if  there  should  be  a  surplus  produce,  to  the 
profit  of  the  general  fund  of  the  institution ;  yet  it  is  not  my  idea 
that  the  gardening  shall  by  any  means  be  confined  merely  to  the 
supply  of  the  kitchen,  but  it  is  my  desire  that  it  may  be  decorated 
with  all  the  fine  fruits  of  the  climate,  such  as  apples,  pears,  cherries, 
peaches,  grapes,  and  so  forth,  in  all  their  varieties.     Besides  the 
usual  vegetables  of  a  kitchen-garden,  hemp  and  flax  shall  be  raised 
for  the  industry  of  the  orphan-house.     About  eleven  of  the  clock  in 
the  forenoon  the  bell  shall  ring  again  ;  a  thanksgiving,  accompanied 
by  the  ceremonial  of  the  knee  prayers  and  belief,  as  in  the  morning 
shall  be  repeated.     The  children  shall  then  dine.     After  dining 
there  shall  be  school  for  two  hours,  and  then  they  shall  again  work 
in  the  garden.     In  the  evening,  about  six  of  the  clock,  a  bell  shall 
again  be  rung,  an  evening  hymn  or  other  religious  hymn  shall  be 
sung  with  the  children,  and  the  ceremonial  and  prayers  of  the  morn- 
ing be  again  repeated.     In  winter,  after  supper,  the  girls  about  six 
years  old  shall  be  taught  to  spin.     When  the  children  have  been 
taught  to  read,  one  of  the  boys  shall  repeat  a  chapter  out  of  the 
bible. 

2.  An  orphan  shall  not  be  permitted  to  leave  the  orphan-house 
without  leave  from  the  tutor ;  and  if  a  child  should  be  stubborn, 
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contumelious  or  disobedient  and  incorrigible,  the  trustees  shall  bind 
it  to  a  trade  according  to  the  law  of  the  land. 

3.  When  the  tutor  shall  have  occasion  to  send  of  an  errand,  he 
shall  not  send  one  child  singly  but  two  together,  either  two  boys  or 
two  girls. 

4.  If  the  tutor  shall  observe  any  child  addict  itself  to  lying,  or  any 
other  immoral  behaviour  or  language,  he  must  be  sure  to  correct 
(he  offender. 

6.  When  the  principal  is  at  hay-making  the  tutor  shall  direct  so 
many  children  as  he  may  want  to  assist  him.  SJo  when  apples  are 
brought  from  the  farms,  the  children  shall  cut  and  dry  them.  If 
the  boys  possess  enough  bodily  strength  they  shall  assist  the  princi- 
pal in  taking  care  of  the  cattle  of  the  institution,  and  other  work 
which  may  be  necessary,  between  school  hours. 

6.  After  a  time,  when  the  trustees,  &c.,  shall  find  it  comport  with 
the  funds  of  the  institution,  the  weaver's  art  shall  be  introduced  into 
the  orphan-house ;  as  it  is  my  intention  that  children  at  all  seasons 
shall  be  clothed  in  home  manufactures.     The  boys  in  brown.     The 
under  garments  of  the  girls,  shall  be  linsey-wolsey,  but  their  upper 
garments  shall  be  of  blue  striped  cotton  stuffs,  so  that  each  of  the 
sexes  shall  have  peculiar  and  uniform  clothing,  to  be  given  annually 
at  the  feast  of  Eastern. 

7.  The  tutoress,  or  some  other  woman  well  qualified  for  the  pur- 
pose, shall  teach  the  girls  needle-work,  knitting  and  spinning.     If 
any  of  the  children  should  be  sick,  it  is  my  desire  that  those  in  health, 
particularly  the  girls,  shall  be  assistant  in  washing,  cleansing,  &c.  so 
that  every  thing  may  be  kept  in  neatness  and  good  order. 

8.  It  is  my  desire,  that  the  utmost  care  be  applied  to  the  instruc- 
tion of  the  children  in  good  morals,  and  sound  religious  principles,  in 
in  order  that  they  may  become  sober,  industrious  and  worthy  citi- 
zens.    Therefore  no  books  shall  be  used  in  the  schools  of  the  insti- 
tution, but  such  as  have  those  tendencies. 

9.  When  a  child  is  near  fourteen  years  old,  it  shall  be  confirmed, 
and  afterwards  be  admitted  to  the  holy  sacrament  of  the  Lord's 
supper, 

10.  The  tutor  (who  must  be  a  married  man)  shall  reside  in  the 
orphaa-house,  and  have  a  free  table  for  himself  and  family,  to  be 
furnished  to  him  out  of  the  proceeds  of  the  trust  estate,  and  also 
200  dollars  yearly  and  every  year  during  his  continuance  in  office 
as  tutor  of  the  orphan-house.     If  the  tutor  has  conducted  faith- 
fully and  industriously,  and  by  reason  of  old  age  cannot  continue  to 
fulfil  the  duties  of  his  office,  he  shall  be  supported  during  life  out  of 
the  funds  of  the  institution,  and  an  allowance  made  him  annually 
at  the  discretion  of  the  trustees.     It  is  further  my  will  and  desire, 
that  if  there  should  be  any  evil  report  circulated  concerning  a  true- 
tee,  principal  or  tutor,  which  frequently  may  happen  in  their  stations, 
the  trustees,  principal  and  tutor,  shall  examine  the  matter  according 
to  the  exhortation  of  Jesus,  Matthew  eh.  18,  v.  Id — 17,  but  if  the 
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charge  be  of  a  vicious  and  immoral  nature,  or  comes  within  the  de- 
scription contained  in  the  second  article  under  the  first  head  of 
duties,  and  the  party  is  found  guilty,  they  shall  have  power  to  dis- 
miss him  from  office,  and  elect  another  in  his  stead,  as  is  herein- 
before directed,  which  election  shall  be  subject  to  the  same  rules  and 
regulations  as  other  elections  under  this  my  last  will. 

As,  from  the  imbecility  of  the  human  character,  and  the  versatility 
of  the  affairs  of  this  world,  it  is  rendered  almost  impossible  to  provide 
such  checks  and  restraints  as  will  in  all  events  guard  against  the 
arts  and  impositions  of  wily  and  designing  men,  it  therefore  is  my 
further  will  and  desire,  that  the  trustees,  the  principal,  and  the  tutor, 
or  a  majority  of  them,  for  the  time  being,  shall  annually  for  ever  after 
my  death,  submit  to  the  court  and  grand  jury  of  the  county  of  Dau- 
phin, at  the  first  court  of  general  quarter  sessions  of  the  peace  which 
shall  be  holden  in  and  for  the  same  county  in  the  beginning  of  the 
year,  a  statement  of  all  their  accounts  relative  to  the  orphan-house 
and  the  estate  hereinbefore  devised  for  the  support  thereof,  for  the 
year  preceding  such  submission.     Such  accounts  shall  contain  a  par- 
ticular statement  of  the  receipts  for  that  year,  whence  derived,  and 
for  what;  and  also  a  particular  statement  of  the  disbursements  for 
that  year,  and  be  accompanied  by  sufficient  vouchers.     And  if  the 
court  aforesaid  should  require  it,  the  trustees,  principal,  and  tutor,  or 
some  of  them,  shall  lay  before  the  said  court  and  grand  jury,  once  in 
every  year,  a  particular  statement  of  the  number  of  children,  male 
and  female,  with  their  respective  ages,  who  have  been  maintained 
and  educated  in  the  said  orphan-house  for  one  or  more  years  preced- 
ing.    But  if  the  accounts  so  to  be  annually  submitted,  shall  in  tho 
opinion  of  the  court  be  too  voluminous  or  intricate  for  examination 
during  the  then  session,  it  is  my  will,  and  I  do  hereby  authorize  and 
empower  the  said  court  to  nominate  and  appoint  three  respectable 
members  of  the  same  grand  jury,  who  shall  have  power  during  the 
ensuing  vacation,  to  examine,  liquidate,  and  settle  the  same  accounts, 
and  to  make  report  thereof  to  the  then  next  court,  which  report,  if 
approved,  shall  be  final  and  conclusive  to  the  accountants.     The 
balance  so  found,  if  in  favour  of  the  accountants,  shall  be  placed  to 
their  credit ;  if  against  them,  shall  go  to  their  debit  in  their  accounts 
for  the  ensuing  year.     If  the  said  trustees,  principal,  and  tutor,  shall, 
after  my  death,  neglect  or  refuse  to  exhibit  and  submit  such  accounts 
at  the  time  and  in  the  manner  above  directed,  it  is  my  will  and  de- 
sire, that  the  said  court  of  general  quarter  sessions  of  the  peace  shall 
have  power  and  authority,  by  attachment  or  otherwise,  to  compel 
the  said  trustees,  principal,  and  tutor,  to  account  as  aforesaid. 

It  is  further  my  will,  and  I  do  hereby  authorize  and  empower  the 
judges  of  the  court  of  common  pleas,  for  the  time  being,  in  and  for 
the  county  of  Dauphin,  at  the  first  stated  term  in  each  year  after  my 
death,  by  a  majority  of  voices,  to  nominate  and  appoint  a  respectable 
freeholder  of  the  county  of  Dauphin,  as  visitor  of  the  orphan-house. 
in. — 3  c 
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It  shall  be  the  duty  of  the  visitor,  and  he  shall  have  a  right,  power 
and  authority,  without  denial,  hindrance,  molestation  or  impediment 
from  the  trustees,  principal  or  tutor,  or  any  of  them,  or  from  any 
person  or  persons  under  their  care,  or  in  their  employ,  to  enter  into 
the  said  orphan-house,  and  into  every  part  thereof,  and  into  all  the 
buildings  and  outhouses  appertaining  thereto,  and  every  of  them,  as 
also  into  the  mill  or  mills  and  other  water  works,  as  also  into  all  and 
every  of  the  dwellinghouses,  shop  or  shops,  and  outhouses  appertain- 
ing to  them  or  either  of  them,  and  also  into  the  farms,  houses,  barns, 
stables  and  other  outhouses  belonging  thereto,  for  the  purpose  of  in- 
spection, and  that  twice  in  the  year,  viz.  once  in  the  spring  and  once 
in  autumn.  The  precise  time  shall  be  in  the  discretion  of  the  visi- 
tor. In  the  course  of  the  visitor's  inspection,  a  trustee  or  trustees, 
the  principal  of  the  orphan-house  and  tutor  (they  having  severally 
forty-eight  hours  previous  notice  in  writing,  of  the  time  of  the  in- 
tended visitation)  shall  accompany  the  visitor,  and  freely  and  can- 
didly answer  any  questions  he  may  propose  to  them  or  either  of  them 
respecting  the  economy  of  the  orphan-house,  the  mill  or  mills,  or 
other  water  works,  the  manufactories  of  the  institution,  the  garden, 
the  farms,  the  method  of  culture  of  each,  and  concerning  the  expen- 
diture of  labour  or  money  upon,  and  product  of  each  and  every  of 
them. 

2.  The  visitor  shall  inquire  into  and  inspect  the  manner  of  tuition 
of  the  orphans,  how  they  are  employed  between  school  hours,  of 
their  behaviour  morally  and  religiously,  concerning  their  food,  their 
clothing,  their  bedding,  and  in  general  to  ascertain  from  actual  ?iew 
and  observation  whether  the  economy  of  the  institution  is  conducted 
upon  principles  such  as  my  bounty  and  the  directions  of  this  my  last 
will  do  require. 

3.  The  visitor,  at  the  then  next  court  of  common  pleas  after  such 
visitation,  shall  make  report  t»  the  said  court  in  detail  of  his  observa- 
tions upon  and  managementof  the  fundsof  the  institution.    The  court, 
upon  such  report  beingmade,  mayapprove  thereof,or  if  there  be  a  good 
ground  laid  in  such  report  for  so  doing,  may  censure  or  reprimand  a 
trustee  or  trustees,  principal  or  tutor  for  negligence  or  mismanagement 
in  the  economy  of  the  institution  by  them  or  any  of  them.     But  if  it 
appears  to  the  said  court  of  common  pleas,  that  great  dilapidations 
have  been  permitted  by  the  principal,  or  that  a  trustee  or  trustees, 
the  principal  or  tutor,  have  been  guilty  of  a  gross  and  vicious  mis- 
application of  the  funds  of  the  institution,  the  said  court  shall  have 
power  and  authority,  in  a  summary  way,  to  remove  such  trustee  or 
trustees,  principal  or  tutor,  as  the  cose  may  be,  from  office :  upon 
which  removal,  it  shall  be  the  duty  of  the  remaining  trustee  or  trus- 
tees, principal  or  tutor,  as  the  case  may  be,  to  elect  a  person  or  per- 
sons in  the  stead  and  place  of  such  trustee  or  trustees,  principal  or 
tutor  so  removed :  which  election  shall  be  conducted  in  the  same 
manner,  and  be  subject  to  the  same  rules  and  regulations,  as  are 
hereinbefore  directed  as  to  elections.     But  no  trustee,  principal  or 
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tutor,  who  has  been  removed  from  office  for  dilapidation  or  misappli- 
cation of  the  funds  of  the  institution  as  aforesaid,  shall  be  eligible  to 
any  office  or  employment  in  the  orphan-house,  or  the  estate  thereto 
appertaining. 

It  is  further  my  will  and  intention,  lhat  whensoever  the  town  of 
Middletown  shall  become  an  incorporated  borough,  that  then,  and 
from  henceforth,  the  power  of  the  court  of  common  pleas  aforesaid 
to  nominate  and  appoint  a  visitor,  shall  cease,  determine  and  become 
absolutely  void  ;  and  that  the  power  and  authority  and  privileges 
delegated  by  me  to  the  visitor,  shall  be  immediately  transferred  to> 
and  be  vested  in  the  burgesses  of  the  borough  of  Middletown  for 
ever ;  and  be  exercised  by  them  in  the  same  extent  and  manner,  and 
subject  to  the  same  duties  as  the  visitor  appointed  by  the  court  of 
common  pleas  had  and  held  the  same. 

If  in  the  dispensation  of  providence,  it  should  so  occur  that  this 
institution,  the  benefits  of  which  I  would  have  to  descend  to  future 
ages,  should  fail  or  be  dissolved,  because  of  the  death,  emigration,  or 
removal  of  the  trustees  and  other  officers  for  dilapidation  or  mis- 
management as  aforesaid,  or  in  consequence  of  some  public  calamity 
or  other  means,  it  is  my  will  and  desire,  that  then  the  governor  of 
Pennsylvania,  for  the  time  being,  shall  have  power  and  authority  to 
nominate  and  appoint  in  writing,  under  his  hand  and  the  less  seal  of 
the  state,  such  and  so  many  trustees,  a  principal  of  the  orphan-house 
and  a  tutor,  as  I  have  hereinbefore  named,  according  to  the  provi- 
sions contained  in  this  my  last  will.  And  it  is  further  my  will,  that 
the  persons  so  to  be  appointed  by  the  governor  of  Pennsylvania,  shall 
forthwith  hold  and  enjoy  their  several  and  respective  offices  of  trus- 
tees, principal  and  tutor,  with  all  the  powers,  rights,  privileges  and 
emoluments  of  their  several  and  respective  offices,  as  fully  and  amply 
as  the  trustees,  principal  and  tutor  herein  personally  named,  and  be 
subject  to  the  same  duties,  and  be  accountable  in  the  same  manner 
as  is  hereinbefore  directed. 

And  further  it  is  my  will,  and  I  do  hereby  devise  to  the  trustees 
first  and  personally  named  in  this  my  last  will,  and  to  the  survivors 
and  survivor  of  them  and  to  the  heirs  and  assigns  of  such  survivor,  all 
that  tract  or  parcel  of  land,  situate  in  Middle  creek,  in  Penn's  town- 
ship, in  the  county  of  Northumberland,  containing  two  hundred  and 
seven  acres  and  thirty-eight  perches,  be  the  same  more  or  less,  and 
which  is  known  by  the  name  of  Beaver  Dam,  to  hold  to  them  and 
the  survivors  and  survivor  of  them,  and  to  the  heirs  and  assigns  of 
such  survivor  in  trust,  and  to  the  intent  that  they  or  the  survivors 
or  survivor  of  them,  immediately  after  my  decease,  shall  sell  the 
same  to  the  best  bidder,  and  for  the  highest  sum  that  can  be  gotten 
therefor,  in  fee  simple  ;  and  that  the  money  arising  from  such  sale, 
shall  be  applied  to  the  same  uses  and  purposes  as  is  directed  herein, 
as  to  the  rents  and  profits  of  my  real  estate,  hereinbefore  devised. 

It  is  further  my  will,  that  if  hereafter  any  legacy,  bequest  or  do- 
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nation  should  be  bequeathed  or  given  to  the  Emmaus  orphan-house 
when  it  shall  be  incorporated,  or  before  that  period,  to  the  trustees, 
principal  or  tutor,  or  either  of  them  by  name,  for  the  use  of  the  in- 
sthulion,  that  ihe  principal  shall  enter  such  legacy,  bequest  or  dona- 
tion in  a  book  to  be  kept  in  the  orphan-house  for  that  purpose — 
noting  particularly  the  name  of  the  donor  (if  that  is  permitted  by  him 
or  her),  the  lime  and  amount  of  the  donation,  and  once  in  every  year 
about  the  anniversary  of  such  donation,  if  a  sermon  should  be  then 
preached  in  the  orphan-house,  the  clergyman  shall  mention  publicly 
the  circumstances  of  such  bounty. 

And  further  it  is  my  will,  that  the  trustees,  who  shall  hereafter  be 
elected  by  virtue  of  this  my  last  will,  shall  be  respectable  freeholders 
of  the  county  of  Dauphin,  of  good  moral  and  religious  characters, 
and  be  regular  members  of  some  one  of  the  churches  of  the  protestant 
religion;  but  the  principal  of  the  orphan-house,  and  the  tutor,  shall 
at  all  times  hereafter  be  persons  of  sound  religious  principles,  of  good 
morals,  and  be  regular  members  of  the  Evangelical  Lutheran  religion 
according  to  the  Augsburg  confession. 

Further  it  is  my  will,  and  I  do  hereby  nominate  and  appoint  John 
Cassel  aforesaid,  yeoman,  as  the  principal  of  the  orphan-house,  to 
hold  and  enjoy  the  same  office,  in  the  manner  and  upon  the  terms 
hereinbefore  set  forth.  And  I  do  hereby  nominate  and  appoint 

as  the  tutor  of  the  orphan-house, 

to  hold  and  enjoy  the  same  office,  upon  the  terms  and  in  the  manner 
hereinbefore  set  forth. 

And  further  it  is  my  will  and  desire,  that  the  trustees,  the  prin- 
cipal and  the  tutor,  at  the  session  of  the  legislature  of  Pennsylvania, 
next  after  my  decease,  shall  apply  by  petition  to  his  excellency  the 
governor,  and  the  honourable  the  senate  and  house  of  representatives, 
that  they  will  severally  pass  an  act,  constituting  the  said  trustees, 
principal  of  the  orphan-house  and  tutor,  a  body  politic  and  corporate, 
by  the  style  and  title  of  the  Emmaus  orphan-house,  with  the  usual 
and  necessary  corporate  power?,  as  nearly  conformable  to  the  spirit 
and  meaning  of  this  my  last  will  as  may  be. 

Lastly,  I  do  hereby  nominate  and  appoint  the  trustees  herein  first 
and  personally  named,  the  survivors  and  survivor  of  them,  executors 
of  this  my  last  will  and  testament,  and  do  hereby  revoke,  annul  arid 
make  void  all  other  will  or  wills,  testament  or  testaments,  by  me 
heretofore  made.  In  witness  whereof,  I  hereto  set  my  hand  and 
seal,  the  12th  day  of  May,  in  the  year  of  our  Lord  1806. 

GEORGE  FREY,  [L.  s.] 

Signed,  sealed,  published,  pronounced  and  declared  by  the  testator 
as  and  for  his  last  will  and  testament,  in  presence  of  us,  John  Blat- 
tenberger,  Jun.,  Abraham  Rife,  Charles  Brandon. 

Proved  May  31,  1806. 

I,  George  Frey,  of  Middletown,  in  the  county  of  Dauphin,  and 
commonwealth  of  Pennsylvania,  merchant,  do  make  this  codicil  to 
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be  taken  as  part  of  my  last  will  and  testament.  It  is  my  will  that 
all  my  real  estate  of  whatever  kind  not  otherwise  appropriated  or 
mentioned  in  my  last  will  and  testament,  shall  be  sold  when  con- 
venient, and  the  moneys  arising  from  such  sales  to  be  put  into  the 
hands  of  the  trustees  mentioned  in  my  said  last  will,  for  the  use  of 
the  charitable  institution  or  orphan-house  mentioned  in  my  said  last 
will.  It  is  also  my  will  that  all  moneys  due  to  me  on  bond,  note  or 
book  account,  or  otherwise,  when  recovered,  shall  also  be  put  into 
the  hands  of  the  aforesaid  trustees,  for  the  use  and  benefit  of  ihe  said 
charitable  institution  or  orphan-house ;  and  as  there  are  several  tracts 
of  land  now  in  controversy,  and  suits  have  commenced  for  the  reco- 
very thereof,  and  probably  more  controversies  may  arise  respecting 
lands  which  I  claim  as  my  right,  it  is  my  will  that  all  such  lands 
be  recovered  as  soon  as  the  nature  of  the  case  may  admit,  and  the 
lands  sold,  and  the  moneys  thereof  be  appropriated  as  aforesaid ;  and 
I  do  hereby  nominate  and  appoint  my  trusty  and  loving  friend  John 
Crabb,  Sen.  of  Middletown  aforesaid,  and  now  residing  in  my  fami- 
ly, to  be  my  agent  in  carrying  on  all  suits  for  the  recovery  of  all 
lands  in  controversy ;  and  also,  I  do  hereby  nominate  and  appoint 
the  said  John  Crabb,  Sen.  my  lawful  agent  to  recover  all  other  mo- 
neys which  may  be  endue  me  in  anywise,  and  for  which  he,  the  said 
John  Crabb,  shall  receive  10  pounds  out  of  every  100  pounds  for  all 
such  moneys  so  recovered  either  by  the  sale  of  lands  or  otherwise  ; 
and  the  said  John  Crabb  is  to  reside  with  my  family  and  is  to  have 
100  dollars  each  and  every  year  while  he  remains  in  said  employ- 
ment, over  and  above  the  said  10  pounds  out  of  each  100  pounds. 
It  is  also  my  will,  that  the  present  German  school  kept  by  Frederick 
Miller,  in  Middletown,  shall  continue  and  be  kept  in  the  same  man- 
ner and  under  the  same  regulations  and  emoluments  as  heretofore, 
until  such  time  as  the  said  orphan-house  shall  be  completed.  And 
further,  it  is  my  will  that  the  said  John  Crabb,  my  agent,  shall  be 
allowed  to  keep  a  horse,  and  to  have  money  to  bear  his  reason- 
able expenses  while  on  business  aforesaid.  In  witness  whereof  I 
have  hereunto  set  my  hand  and  seal,  the  12lh  day  of  May,  in  the 
year  of  our  Lord  1806. 

GEORGE  FREY,  [L.  s.] 

Signed,  sealed,  published,  pronounced  and  declared  by  the  testator 
as  a  codicil  to  his  last,  will  and  testament,  in  presence  of  us,  John 
Blattenberger,  Jun.,  Abraham  Rife,  Charles  Brandon. 

Proved  May  31,  1806. 

The  following  report  of  auditors,  to  whom  the  accounts  were  re- 
ferred by  the  supreme  court,  exhibits  all  the  facts  which  gave  rise 
to  the  questions  argued  and  determined. 

Report  of  auditors  on  the  account  of  John  Cassel  and  Christian 
Spayd. 

The  auditors  appointed  by  the  supreme  court  on  the  25th  of  May 
1829,  to  take  the  accounts,  either  jointly  or  separately,  on  thirty  days 
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notice,  of  Christian  Spayd,  George  Lowman  and  John  Cassel,  trus- 
tees under  the  last  will  of  George  Frey  deceased,  respectfully  report: 

That  in  pursuance  of  the  order  of  the  court,  the  notice  required 
having  been  given,  the  auditors  met  on  the  24th  of  July  1829,  at  the 
house  of  J.  B.  Henszey,  in  the  borough  of  Harrisburg,  and  after  being 
sworn,  entered  upon  the  duties  assigned  to  them,  all  the  accountants 
being  present,  and  proposed  to  settle  their  accounts  separately.  They 
were  ordered  by  the  board  to  file  their  accounts  for  the  inspection 
of  the  counsel  for  the  petitioners,  and  the  board  adjourned  to  meet 
on  the  12th  of  August;  when  further  examinations  being  made,  the 
board  adjourned  until  the  10th  of  September.  At  this  meeting,  Chris- 
tian Spayd  and  John  Cassel  having  filed  accounts,  examinations  in 
detail  were  commenced,  and  the  accountants  were  questioned  upon 
oath.  After  spending  several  days  in  comparing  the  accounts  with 
the  entries  in  the  books,  and  hearing  objections  and  explanations,  it 
was  discovered  that  the  manner  in  which  the  accounts  were  stated 
was  not  satisfactory;  the  board  then  gave  detailed  instructions  to 
Mr  Spayd,  requiring  the  different  items  of  receipts  and  expendi- 
tures to  be  arranged  under  distinct  heads,  and  adjourned  until  the 
8th  of  October,  when  similar  instructions  were  given  to  Mr  Cassel, 
and  on  the  26th  of  October  the  revised  accounts  were  exhibited,  and 
the  counsel  for  the  petitioners  propounded  their  interrogatories  in 
writing,  copies  of  which  were  ordered  to  be  furnished  to  the  account- 
ants, who  were  directed  to  file  their  answers  on  the  third  Monday  in 
November,  and  the  board  adjourned  to  meet  on  the  28th  of  December ; 
at  which  meeting  the  answers  to  the  interrogatories  having  been  filed, 
supplemental  interrogatories  were  propounded  to  the  accountants  by 
the  counsel  for  the  petitioners,  and  the  board  adjourned  until  the 
16th  of  January,  when  the  supplemental  answers  were  exhibited, 
and  the  counsel  for  the  petitioners  were  allowed  five  weeks  for  filing 
their  exceptions,  and  the  board  adjourned  until  the  29th  of  March, 
at  which  time,  and  on  the  12th  of  April,  5th,  8th  and  19th  of  May, 
and  the  2d  of  June,  the  board  met  and  received  sundry  depositions 
and  records  in  evidence,  and  heard  a  variety  of  parol  testimony,  and 
the  arguments  of  counsel  on  both  sides.  On  the  5lh  of  June  the 
testimony  and  pleadings  were  closed,  and  the  board  adjourned  to 
meet  the  18th  of  June,  for  the  purpose  of  deliberating  and  deciding 
upon  the  numerous  and  complicated  questions  which  in  the  course  of 
this  tedious  and  perplexing  examination  were  submitted.  After 
spending  several  days,  they  adjourned,  and  met  on  the  28th  of  Oc- 
tober and  16th  of  November,  when  they  agreed  upon  this  report. 
This  statement  is  made  for  the  purpose  of  showing  the  means  that 
were  taken  for  the  purpose  of  discharging  the  duty  assigned  to  the 
auditors,  and  also  for  the  purpose  of  accounting  for  the  delay  which 
has  occurred  in  making  this  report. 

One  of  the  first  subjects  for  the  consideration  of  the  auditors,  was 
the  will  of  the  testator;  a  printed  copy  is  herewith  submitted,  proved 
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the  31st  of  May  1806,  under  which  the  trust  estate  in  the  hands  of 
the  accountants  was  created. 

The  following  parts  of  the  will  appear  to  have  relation  to  duties, 
&c.  of  the  trustees,  before  the  orphan-house  was  contemplated  to  be 
in  operation. 

The  principal  object  of  the  testator  was  to  erect  an  orphan-house 
upon  his  real  estate  for  the  maintenance  and  education  (free  from  all 
expense  or  charge  to  the  children  or  their  relatives)  of  all  such  poor 
but  healthy  orphan  children  as  shall  be  of  the  age  of  five  years  and 
under  the  age  of  twelve  years,  whether  they  be  boys  or  girls,  as  the 
estate  will  admit,  to  be  educated  in  the  German  language,  and  in 
the  tenets  of  the  Lutheran  religion.  The  boys  to  remain  there  until 
the  age  of  fifteen,  and  the  girls  until  fourteen  years  of  age. 

For  the  purpose  of  effecting  this  object,  the  testator  devised  to  J. 
Landis,  Charles  Fisher,  Jacob  Rife  and  John  Cassel,  and  to  the  sur- 
vivors or  survivor  of  them  and  to  the  heirs  and  assigns  of  such  sur- 
vivor, certain  described  real  estate  in  and  about  Middletown,  and 
ground  rents  and  personal  estate,  also  the  proceeds  of  the  Beaver 
Dam  farm  in  Northumberland  county,  to  hold  to  them  and  the  sur- 
vivors and  survivor  of  them  and  the  heirs  and  assigns  of  such  survivor, 
upon  this  especial  trust  and  confidence,  and  no  other. 

1.  In  trust,  and  to  the  intent  that  his  wife  Catharine  should  during 
her  natural  life  reside  in  his  dwellinghouse,  and  use  and  enjoy  all 
and  singular  his  personal  property  in  and  about  the  house  and  lot  of 
ground,  with  the  appurtenances,  in  as  full  and  ample  a  manner  as 
he  himself  then  used  and  enjoyed  the  same. 

2.  That  the  trustees  should  pay  and  deliver  to  his  said  wife  such 
sums  of  money  and  other  articles  as  she  might  from  time  to  time 
stand  in  need  of  and  demand,  out  of  the  annual  rents  of  the  estate 
devised. 

An  inventory  was  to  be  taken  of  the  said  personal  property  by  one 
or  more  of  the  trustees,  without  interfering  with  the  right  of  the  wife 
to  use  the  same  as  she  might  think  right  and  reasonable,  and  upon 
her  death  whatever  might  remain  of  the  said  personal  property,  was 
to  return  to  and  be  vested  in  the  general  fund  of  his  estate. 

3.  That  the  annual  rents  and  profits  of  the  real  estate  devised  and 
all  his  personal  estate  (except  the  provision  for  his  wife)  should  be 
applied  in  perpetuity  to  the  support  of  the  orphan-house  and  to  the 
maintenance  and  education  of  as  many  poor  orphan  children  as  the 
proceeds  of  the  estate  would  bear. 

The  funds  for  the  support  of  the  institution  being  thus  created,  the 
testator  proceeds  to  make  provision  for  its  government.  In  addition 
to  the  four  trustees,  the  officers  were  to  consist  of  a  principal  and 
tutor.  As  the  testator  appointed  one  of  the  trustees  principal,  the 
presumption  arises  that  this  officer  mayor  may  not  be  a  trustee. 
The  trustees,  principal  and  tutor,  were  vested  with  power  to  supply 
vacancies  that  might  occur  in  the  board  of  trustees,  or  in  the  office 
of  principal  or  tutor.  These  officers  were  directed  within  one  year 
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after  the  testator's  death,  or  within  two  j^ears  at  farthest,  to  carry  the 
will  into  effect  and  put  the  orphan-house  in  operation. 

John  Cassel,  one  of  the  trustees,  is  appointed  principal  of  the  in- 
stitution, and  the  trustees,  viz.  John  Landis,  Charles  Fisher,  Jacob 
Rife  and  John  Cassel,  and  the  survivors  and  survivor  of  them,  are 
appointed  executors  of  I  he  will. 

A  feigned  issue  to  try  the  validity  of  the  will  was  tried  in  the  cir- 
cuit court  of  Dauphin  county  before  the  chief  justice,  and  a  verdict 
was  given  on  the  1 6th  of  April  1807,  finding  in  favour  of  the  validity 
of  the  will,  and  against  the  codicil. 

As  the  erection  of  the  orphan-house  has  not  been  carried  into 
effect,  the  auditors  took  and  examined  the  accounts  of  the  trustees 
as  to  the  period  which  was  contemplated  by  the  testator  to  intervene 
between  his  death  and  the  commencement  of  operations  in  the  or- 
phan's court. 

In  the  trial  of  the  validity  of  the  will,  the  executors  employed  three 
eminent  counsel — Messrs  Duncan,  Smith  and  Montgomery,  to  each 
of  whom  they  gave  the  security  of  the  trust  estate  for  the  payment 
of  about  600  pounds.  This  debt,  thus  created  by  the  executors  at 
the  commencement  of  the  trust,  was  one  of  the  causes  of  the  embar- 
rassment. 

The  will  being  established,  the  trustees,  principal  and  executors 
entered  upon  the  duties  of  their  respective  offices,  the  lines  of  which, 
as  will  hereafter  appear,  were  not  in  practice  marked  with  any  kind 
of  precision.  This  circumstance  has  caused  much  of  the  difficulty 
encountered  by  the  auditors. 

The  following  changes  have  since  occurred  in  the  board  of  trus- 
tees :  John  Cassel,  John  Landis,  Charles  Fisher  and  Jacob  Rife,  ap- 
pointed in  the  will;  William  Crabb,  Sen.  elected  in  the  room  of  Jacob 
Rife  deceased,  the  5th  of  September  1807;  Joseph  Burd,  elected  in 
the  room  of  Charles  Fisher  deceased,  the  30th  of  May  1808  ;  John 
Elliot,  elected  in  the  room  of  Joseph  Burd  resigned,  the  3d  of  Decem- 
ber 1810;  Jacob  Hershey,  elected  in  the  room  of  John  Elliot  resigned, 
the  25th  of  February  1812;  Ephraim  Heller  and  John  Smith,  elected 
in  the  room  of  William  Crabb  deceased,  and  John  Landis  resigned, 
the  8th  of  December  1813  ;  George  Lowman,  elected  in  the  room  of 
John  Smith  deceased,  on  the  19th  of  July  1820;  Christian  Spayd, 
elected  principal  on  the  20th  of  January  1814,  in  the  room  of  John 
Cassel  resigned,  approved  the  12th  of  February  1815. 

The  auditors  were  appointed  to  take  the  accounts  of  Christian 
Spayd,  George  Lowman  and  John  Cassel.  From  the  foregoing  re- 
view, it  appears  that  John  Cassel  has  been  a  permanent  trustee, 
and  that  he  was  principal  of  the  institution  from  about  the  1st  of  June 
1806  until  the  29th  of  January  1814,  seven  years  and  eight  months. 
That  Christian  Spayd  has  not  been  elected  trustee,  but  has  been 
principal,  of  the  institution  from  the  12th  of  February  1814.  His 
account,  as  taken  by  the  auditors,  terminated  on  the  26th  of  Octo- 
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her  1829,  making  a  period  of  fifteen  years  and  eight   and  a  half 
months. 

The  real  estate  devised  to  the  trustees  consisted  of, 

1.  The  grist-mill  at  Middletown. 

2.  The  M'Clenachan  farm,  near  Middletown,  containing  about 
five  hundred  acres. 

3.  The  M'Clure  farm,  near  Middletown,  containing  two  hundred 
and  eighty-five  acres. 

4.  The  Middletown  tract,  containing  one  hundred  and  twenty 
acres. 

5.  The  mansion  house  in  Middletown,  devised  to  the  widow  dur- 
ing life. 

6.  The  Hemperly  house  in  Middletown. 

7.  Two  houses  in  Middletown. 

8.  A  number  of  unimproved  lots  in  Middletown. 

9.  Ground  rents  in  Middletown,  on  upwards  of  one  hundred  lots, 
the  amount  of  annual  income  not  exactly  ascertained — it  exceeds 
100  dollars. 

10.  The  Beaver  Dam  tract — directed  to  be  sold  by  the  trustees. 
The  following  sales  of  .part  of  this  devised  estate  were  had  upon 

legal  process  for  debts,  as  it  appears,  which  were  contracted  by  the 
testator. 

1.  House  and  lot  in  Middletown,  sold  by  sheriff  in  1809,  for  819 
dollars. 

2.  Two  lots  in  Middletown,  sold  by  sheriffin  1810,  for  490  dollars. 

3.  Twenty-five  lots  in  Middletown,  sold  by  sheriff  in  1811,  for 
11 23  dollars. 

4.  Part  of  the  M'Clenachan  farm,  by  order  of  orphan's  court  in 
1818,  for  3990  dollars. 

The  following  sales  of  parts  of  the  devised  estate  were  had  upon 
legal  process,  for  debts  contracted  by  the  executors. 

5.  The  Hemperly  house,  sold  by  the  sheriffin  1815,  for  1300  dol- 
lars. 

6.  Part  of  the  M'Clure  farm,  sold  by  the  sheriff  in  1827,  for  2595 
dollars. 

7.  Mansion  house  farm,  sold  by  the  sheriffin  1829,  for  2200  dollars. 
A  tract  of  land  in  Huntingdon  county,  being  part  of  the  descended 

estate  in  consequence  of  the  decision  on  the  codicil,  was  sold  in  1816 
upon  an  execution  for  a  debt  due  by  the  estate  for  2510  dollars. 

Balances  were  received  by  the  principal  upon  some  of  the  above 
sales,  which  were  credited  to  the  estate. 

The  Beaver  Dam  tract  was  sold  in  1811  by  John  Cassel  and  John 
Landis,  for  2666  dollars  67  cents. 

No  part  of  the  proceeds  of  the  sale  of  the  Beaver  Dam  tract  has 
been  traced  by  the  evidence  into  the  hands  of  John  Cassel :  he  says 
upon  his  oath  that  the  business  was  transacted  by  John  Landis,  who 
held  the  title  papers  and  disposed  of  the  proceeds  of  the  sale.  There 
is  no  reason  not  to  believe  this  statement  to  be  correct. 
in. — 3  D 
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The  inventory  of  the  personal  estate  of  the  testator, 
besides  grain  in  the  ground,  &c.  to  which  no  definite 
value  was  affixed  by  the  appraisers,  amounted  to  26,916  44 

Of  this  inventory  the  personal  estate  bequeathed  to 
the  widow  of  the  testator  amounted  to  $3,588  23 

Desperate  debts  were  stated  to  amount  to  14,044  05 

17,632  28 


$9,284  16 

Leaving  9284  dollars  16  cents  as  the  amount  of  available  personal 
estate,  which,  according  to  the  inventory,  came  to  the  hands  of  the 
executors,  besides  the  grain,  &c.  above  mentioned. 

The  only  accounts  settled  in  the  orphan's  court  of  Dauphin  county, 
by  the  executors,  are  the  following  by  John  Landis,  who  states  him- 
self to  have  been  the  acting  executor. 

No.  1,  settled  the  4th  of  March  1816,  in  which  he 
charges  himself  with  having  received  from  the  estate      $5,939  74  J 

No.  2,  settled  the  5th  of  March  1816,  in  which  he 
charges  himself  with  having  received  190  CO 

$6,129  74j 

No  notice  is  taken  in  either  of  the  accounts  of  the  inventory;  nei- 
ther does  it  appear  that  the  whole  amount  with  which  he  charges 
himself  formed  part  of  the  inventory. 

The  first  of  the  above  mentioned  accounts  was  filed  in  the  regis- 
ter's office  on  the  llth  of  December  1811,  and  in  the  charges  to  the 
accountant  he  refers  to  an  account  or  accounts  "  stated  and  settled  by 
the  court  of  common  pleas  and  filed  of  record  according  to  the  provisions 
of  the  will  of  the  testator."  No  such  accounts  thus  referred  to  were 
exhibited  to  the  auditors,  who  were  called  upon  to  charge  John 
Cassel  with  the  amount  of  the  inventory.  They  were  told  the  ac- 
counts could  not  be  found.  By  the  second  account,  a  balance  re- 
sulted in  favour  of  the  accountant,  John  Landis,  of  3158  dollars  52 
cents,  upon  which  the  sale  under  the  order  of  the  orphan's  court  in 
1818,  supposed  to  be  on  account  of  debts  of  the  testator  already 
referred  to,  was  made. 

The  auditors  have  made  out  this  statement  of  the  real  and  per- 
sonal properly  of  the  testator,  with  a  view  of  presenting  the  character 
of  the  estate  and  the  difficulties  in  the  way  of  a  satisfactory  settle- 
ment, the  facts  being  imperfect  and  disjointed,  the  accounts  of  the 
executors  and  trustees  being  intermingled,  and  no  settlement  which 
can  be  considered  a  starting-place  having  been  made  in  twenty-four 
years. 

After  having  given  the  instructions  to  the  accountants,  as  has 
been  mentioned,  for  the  purpose  of  obtaining  a  detailed  account  of 
the  receipts  and  disbursements  of  John  Cassel,  during  the  period  he 
was  principal,  arranged  in  order  and  classed,  he  presented  the  ac- 
count herewith  submitted. 
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The  whole  amount  of  his  receipts  for  seven  years  and 
eight  months,  as  stated  in  this  account,  is  $5,987  57 

In  which  is  included  three  years  rent  of 
the  mill,  in  advance  from  1814  to  1817,  2,000  00 

Wood  sold,  13385 

Old  debt,  &c.  1,09646 

3,230  31 


$2,757  26 

Leaving  2757  dollars  26  cents,  for  his  receipts  on  account  of  the  pro- 
ceeds of  the  trust  estate  during  the  said  period ;  a  sum  palpably  below 
what  must  have  been  produced.  With  this  deficiency  on  the  one 
hand,  and  on  the  other,  a  plain,  honest  man,  with  a  mutilated  Ger- 
man account  book,  which  he  stated  upon  his  oath  contained  a  true 
history  of  his  receipts  and  disbursements,  the  auditors  were  called 
upon  to  decide  whether  he.  was  liable  for  the  deficiency,  and  if  liable, 
then  to  find  the  amount  of  the  deficiency.  It  is  somewhere  well 
said,  "that  we  cannot  begin  to  reason  until  we  are  furnished  other- 
wise than  by  reason  with  some  truths  on  which  we  can  found  an 
argument."  In  this  case,  the  auditors  are  not  furnished  with  such 
distinct  facts  as  will  enable  them  to  draw  satisfactory  conclusions. 

As  to  the  question  whether  the  accountant  is  liable  for  the  defi- 
ciency, it  may  be  remarked,  that  he  stated  to  the  auditors  that  John 
Landis  and  William  Crabb,  the  former  a  co-executor  and  trustee, 
and  the  latter  a  trustee,  elected  5th  of  December  1807,  were  active 
men,  and  transacted  the  principal  business,  that  the  accountant  be- 
ing unable  to  understand  the  English  language,  the  accounts  were 
kept  under  their  supervision,  and  that  he  kept  a  statement  in  Ger- 
man of  that  part  of  the  estate  which  came  to  and  passed  through  his 
hands.  From  an  examination  of  the  books  thus  kept,  it  appears,  in 
corroboration  of  the  statement  made  by  the  accountant,  that  John 
Landis  did  receive  and  pay  money  at  various  times,  and  to  a  consid- 
erable amount,  which  should  have  passed  according  to  the  directions 
of  the  will,  through  the  hands  of  the  accountant.  Now,  although 
this  manner  of  transacting  the  business,  is  not  in  conformity  with 
the  rules  laid  down  in  the  will  for  the  government  of  the  officers, 
particularly  when  the  orphan-house  shall  be  in  operation,  yet  it  was 
very  reasonable,  perhaps  right,  that  a  competent  co-trustee  should 
settle  claims  and  transact  business  in  which  there  was  a  common 
interest,  and  for  the  performance  of  which  duties  the  agent  appointe^ 
by  the  testator  was,  from  the  want  of  education,  incompetent ;  more 
especially,  as  the  other  trustees  might  be  held  responsible  for  his 
acts,  under  that  clause  of  the  will  which  directs  that  he  shall  be  sub- 
ject to  their  advice,  and  conform  to  their  directions.  Whether  the 
other  trustees  took  advantage  of  this  disability  of  the  principal,  and 
if  they  did,  to  what  extent,  and  whether  they  made  it  subservient  to 
other  purposes  than  those  of  a  faithful  administration  of  the  trust, 
and  what  amount  of  the  proceeds  of  the  trust  estate  passed  through 
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their  hands,  are  matters  which,  from  the  evidence  before  them,  the 
auditors  are  unable  to  determine. 

As  to  the  amount  of  the  deficiency,  there  is  equal  uncertainty. 
The  annual  value  of  the  estate  does  not  appear  to  the  auditors,  and 
they  are  left  to  conjecture. 

As  the  testator  was  an  old  man  for  some  years  before  his  death, 
and  kept  this  large  property  under  his  own  supervision  and  care,  it 
may  be  presumed  that  the  estate,  when  it  came  into  the  hands  of  the 
trustees,  partook  in  some  degree  of  the  character  of  him  who  left  it. 
The  accountant  stated  to  the  auditors  that  the  mill  and  farms  were 
out  of  repair,  and  to  a  great  degree  unproductive ;  that  Shipler,  one 
of  the  millers,  recovered  damages  because  of  defects  in  the  mill,  and 
that  he  could  not  go  on  successfully  with  the  management  of  the 
estate  for  want  of  means.  There  is  reason  to  believe  that  it  is  an 
expensive  estate  to  keep  in  repair. 

He  also  stated  that  he  settled  an  account  for  one  year  of  his  ad- 
ministration in  the  court  of  Dauphin  county,  according  to  the  direc- 
tions of  this  will:  this  account  it  seems  cannot  now  be  found,  neither 
can  the  amount  included  in  it  be  ascertained. 

From  the  manner  in  which  the  accountant  kept  his  accounts,  and 
the  understanding  he  had  of  his  duty,  it  appears  that  in  settlements 
with  persons  having  dealings  with  the  estate,  he  only  noticed  the 
balances  after  setting  off  produce,  &c.  against  work,  &c. :  in  this  way 
a  portion  of  the  deficiency  may  be  accounted  for,  but  the  amount  is 
uncertain. 

Under  these  circumstances,  the  auditors,  after  a  patient  and  la- 
borious investigation,  came  unanimously  to  the  conclusion,  that  it 
would  be  right  and  equitable  to  take  the  said  account  of  John  Cas- 
sel as  a  faithful  exhibit  of  that  portion  of  the  trust  estate  which 
passed  through  his  hands,  and  that  he  ought  not  to  be  held  liable 
for  any  thing  more.  It  appeared  satisfactorily  that  he  did  not  add 
to  his  private  estate  by  the  office  he  held. in  the  institution,  and  that 
he  is  a  man  of  honesty,  industry  and  truth.  It  may  be  also  well  to 
add  that  near  sixteen  years  have  elapsed  since  he  resigned;  that  the 
principal  part  of  these  transactions  took  place  upwards  of  twenty 
years  ago;  and  that  in  1821  his  account,  as  principal,  was  finally  set- 
tled and  adjusted  by  the  trustees,  who  were  supposed  to  be  the  only 
competent  authority  for  the  purpose. 

It  appears  that  in  1814,  when  John  Cassel  resigned  the  office  of 
principal,  the  trust  estate  was  indebted  as  follows  : 

Debts  due  to  a  number  of  persons,  which  appear  to  have 
been  contracted  since  the  death  of  the  testator,  $2,001  39 

Judgment  in  favour  of  Thomas  Duncan,  Esq.  2,100  00 

Judgment  in  favour  of  Charles  Smith,  Esq.  3,868  60 

Due  John  Cassel,  including  his  salary  and  the  wages 
of  his  children,  &c.,  which  in  March,  when  the  same  was 
liquidated  by  the  trustees,  amounted  to  2,900  00 

$10,869  99 
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Debts  due  in  1814,  which  had  been  contracted  by  the  testator: 
Oberlander's  judgment,  $4,231   63 

The  balance  due  John  Landis  in  1816,  when  he  set- 
tled his  account  as  executor,  supposed  to  consist  of  debts 
due  by  the  testator,  3,158  52 


$7,390  15 

Now  either  the  testator  was  greatly  mistaken  in  the  value  of  his 
estate  and  the  amount  of  debts  due  by  him,  or  there  was  gross  mis- 
management on  the  part  of  the  agents.  That  the  former  was  in  a 
degree  the  case,  it  is  reasonable  to  believe ;  the  strong  presumption, 
however,  is,  that  the  latter  was  the  fact  to  a  considerable  extent. 
Accounts  as  already  staled  were  settled,  which  are  not  to  be  found; 
what  amount  of  debts  were  paid,  and  what  amount  of  proceeds  of  the 
inventory  or  of  the  trust  estate  were  charged  in  these  accounts,  can- 
not from  the  evidence  before  the  auditors  be  ascertained.  The  ac- 
counts of  the  executors  are  blended  with  the  accounts  of  the  trustees, 
and  much  of  the  mismanagement  may  have  originated  with  the 
executors,  who  are  not  before  the  auditors.  The  fact  is,  that  the 
transactions  of  those  years  are  involved  in  so  much  obscurity,  doubt 
and  uncertainty,  as  give  the  mind  inquiring  for  the  truth  no  resting 
place.  The  auditors,  however,  are  satisfied  that  neither  fraud  or 
deception  has  been  traced  to  the  accountant,  but  that  he  appears 
in  the  honesty  and  simplicity  of  his  nature  to  have  industriously  la- 
boured with  his  family  for  upwards  of  seven  years,  upon  the  trust 
estate,  under  very  untoward  circumstances;  that  he  was  guided  by 
a  sincere  desire  faithfully  to  discharge  his  duty,  and  that  he  did  not 
increase  his  private  estate.  His  conduct,  too,  before  the  auditors, 
has  been  broadly  marked  by  candour  and  uprightness. 

A  part  of  the  testator's  estate,  in  consequence  of  the  verdict  against 
I  he  codicil,  descended  to  his  heirs;  and  as  a  part  of  the  trust  estate 
was  sold  for  the  payment  of  debts,  it  was  strongly  urged  that  the 
accountant  should  be  held  liable  for  the  value  of  this  descended  es- 
tate, because  it  was  not  appropriated  to  the  payment  of  debts  for  the 
relief  of  the  devised  estate.  The  accountant  declares  that  he  was 
ignorant  of  the  character  and  value  of  the  descended  estate,  as  he  in 
the  discharge  of  his  duly  believed  he  had  nothing  to  do  with  it. 

Granting  the  principle  that  the  descended  estate  is  first  liable  for 
the  payment  of  debts,  an  insuperable  difficulty  arises  in  this  case. 
From  the  evidence,  and  the  manner  in  which  the  accounts  of  the 
executors  were  kept  and  settled,  it  cannot  be  ascertained  whether 
the  personal  estate  of  the  testator  was,  or  was  not  adequate  to  the 
payment  of  all  his  debts;  and  supposing  it  was,  would  the  rule  in- 
clude debts  contracted  by  the  executors.  The  law  seems  to  say  that 
it  would  not,  and  reason  and  justice  do  most  heartily  concur.  It 
would  be  most  unrighteous  to  hold  the  descended  estate  liable  for 
debts  created  by  the  executors  to  defeat  the  heirs  by  the  establish- 
ment of  the  will. 

The  next  in  order  is  (he  account  of  Christian  Spayd,  who  is  now 
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and  has  been  the  principal  since  February  1814,  fifteen  years  and 
eight  and  one  half  months,  the  account  being  taken  up  to  the  26th 
of  October  1829. 

It  is  proper  to  remark  here,  that  from  the  evidence,  the  estate, 
when  it  came  into  the  hands  of  Mr  Spayd  was  not  in  prosperous 
circumstances.  There  were  debts  due,  which  with  the  interest  that 
accrued  before  they  were  paid,  amounted  to  18,260  dollars  14]  cents. 
The  mill,  which  should  have  been  the  most  productive  part  of  the 
estate,  was  rented  for  three  years  for  the  payment  of  2000  dollars — 
part  of  those  debts  and  the  expenses  of  building  a  new  dam,  stated 
by  the  accountant  to  have  cost  between  4000  and  5000  dollars,  and 
the  keeping  the  same,  the  mill,  the  race,  &c.  in  repair,  amounted 
to  a  large  sum  of  money.  One  of  the  farms  was  rented  to  John 
Cassel  for  the  payment  of  a  debt  due  to  him,  and  the  other  farms 
required  repairs. 

The  auditors,  after  having  examined  the  accounts  first  presented, 
and  the  books  and  the  manner  of  keeping  them,  directed  a  classifi- 
cation of  the  items  to  be  made  and  so  arranged  as  to  exhibit  the  re- 
ceipts and  expenditures  in  an  intelligible  form.  The  account  here- 
with presented  was  the  result  of  this  order.  In  its  present  form,  it  is 
not  perfect  in  its  arrangement.  In  the  receipts  for  grain,  &c.  sold, 
are  included  items,  such  as  balances  upon  the  sales  of  real  estates, 
&c.  which  do  not  properly  belong  to  this  head  ;  and  others  which  do 
belong  to-  it  are  excluded,  such  as  the  hay  and  grain,  feed  to  the 
stock  of  the  accountant,  and  fare  used  in  his  family,  which  in  a  pe- 
riod of  near  sixteen  years  would  amount  to  a  considerable  sum.  It 
was  not  practicable,  from  the  manner  in  which  the  accounts  were 
kept,  to  ascertain  the  sums  annually  received  from  the  estate. 

The  aggregate  is  presented,  and  upon  making  allowances  for  im- 
perfections alluded  to,  and  comparing  it  with  the  testimony,  the  au- 
ditors are  of  the  opinion  that  it  amounts  to  a  satisfactory  return. 

Under  the  head  of  repairs  are  included  a  payment  for  wheat,  for  a 
horse,  for  clover  seed,  &c.  and  for  chopping  the  wood  which  was 
sold,  which  if  deducted  from  the  credit  for  repairs,  together  with  the 
costs  of  the  new  mill-dam,  would  in  the  opinion  of  .the  auditors  leave 
a  sum  by  no  means  unreasonable  for  ordinary  repairs  during  the 
period,  when  the  condition  of  the  estate  at  the  time  the  accountant 
entered  upon  it  is  taken  into  view  and  compared  with  its  present  con- 
dition: beside?,  the  accountant  had  made  a  return  of  personal  pro- 
perty in  his  use  belonging  to  the  trust  estate  amounting  to  813 
dollars  87^  cents,  as  per  schedule,  inserted  on  page  of  the  account. 

The  auditors  have  deducted  from  the  credit  asked  for  household 
expenses  such  items  as  in  their  opinion  do  not  come  within  the  pro- 
vision in  the  will  for  a  free  table,  which  leaves  a  credit  on  this  ac- 
count of  9008  dollars  51  cents,  including  articles  furnished  the  widow 
of  the  testator,  445  dollars  92  cents,  which  were  allowed  by  the  au- 
ditors, amounting  to  8562  dollars  59  cents. 

In  this  sum  of  8562  dollars  59  cents  are  included  a  number  of 
items  which  do  not  properly  belong  to  this  head,  so  that  in  the  opinion 
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of  the  auditors  the  amount  forhouse  expenses  and  servants'  wages  for 
near  sixteen  years,  for  which  the  credit  is  admitted,  is  reasonable,  parti- 
cularly when  the  fact  that  the  principal  boarded  the  hands  employed 
in  building  the  dam  and  repairing  the  estate  is  taken  into  consideration. 

The  corrections  and  deductions  made  by  the  auditors  appear 
upon  pages  69  and  70  of  the  account,  and  exhibit  a  balance  in  favour 
of  the  accountant  of  6378  dollars  97-|  cents. 

The  other  items  in  the  account  do  not  in  the  opinion  of  the  audi- 
tors require  any  explanation.  They  were  all  examined  in  detail. 
There  were  thirty-four  exceptions  filed  to  this,  and  thirty-five  excep- 
tions to  the  account  of  John  Cassel.  These  exceptions  were  all  pa- 
tiently and  particularly  investigated  and  examined  in  connexion  with 
the  testimony,  and  the  result  appears  in  this  report,  which  has  been 
unanimously  adopted,  and  in  the  accounts  annexed. 

The  statement  under  oath  of  George  Lowman,  the  other  trustee, 
whose  account  was  directed  to  be  taken,  is  herewith  submitted. 
There  was  no  evidence  produced  that  any  part  of  the  trust  estate 
came  into  his  hands,  or  that  he  made  any  payments. 

The  interrogatories  of  the  counsel  for  the  petitioners,  and  the  an- 
swers for  the  accountants,  and  the  parol  and  documentary  testimony 
presented  to  the  auditors  accompany  this  report. 

It  is  but  justice  to  add,  that  the  accountants  evinced  before  the  audi- 
tors a  disposition  freely  to  give  every  explanation  in  relation  to  this 
complicated  settlement  in  their  power,  and  that  their  conduct  was 
marked  by  a  degree  of  frankness  and  candour  worthy  of  commenda- 
tion. 

Witness  the  hands  and  seals  of  the  auditors  at  Harrisburg,  the 
22d  November  1830. 

FRANCIS  R.  SHUNK, 
WM.  CLARKE, 
V.  HUMMEL. 

Recapitulation  of  the  account  of  John  Cassel,  late  principal  under 
the  will  of  George  Frey  deceased  : — 

Dr  to  the  estate. 

For  amount  received  for  produce  of  the  farm,  and  for 
work  done  by  the  labourers  belonging  to  the  farm,  $718  97 

Received  for  wood,  &c.  sold,  133  85 

For  ground  rent,  280  60 

From  the  mill,  2,518  97 

Received  for  rent,  1,23872 

For  old  debts,  1,096  46 


Total  receipts,  $5,987  57 

Balance  due  accountant  by  the  estate  on  26th  January 
1814,  when  accountant  resigned  his  situation  as  princi- 
pal, 521  06 

$6,508  63 
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Contra. 

Amount  paid  for  repairs  to  the  estate,  $498  95 

Paid  for  family  expenses,  &c.,  276  91 

Paid  for  servants'  wages,  1,293  66 

Amount  of  travelling  and  other  expenses  incurred  in 

attending  to  lawsuits,  141  36 

Paid  for  taxes,  247  56 
Paid  for  instruments  and  articles  necessary  for  the  mill 

and  for  the  cultivation  of  the  estate,  628  70 

Amount  paid  for  old  debts,  costs,  &c.,  3,421  49 


$6,508  63 

Accountant  further  charges  himself  with  a  balance  of 
money  received  by  him  for  the  institution,  and  not  appro- 
priated, $160  00 

To  an  appraisement  of  sundry  goods  taken  by  account- 
ant on  the  5th  of  February  1816,  516  50 

To  four  years  rent  on  town  land,  at  300  dollars  per 
year,  1,200  00 

To  three  and  a  half  years,  at  200  dollars,  700  00 

Balance  due  accountant,  71 1  84i 


$3,288  341 

Balance  in  favour  of  accountant  on  preceding  settle- 
ment with  principal  and  trustees,  less  $5  49|,  515  56i 

From  March  7th,  1821.      By  seven  years  and  eight 
months  wages  as  principal,  viz.  from  1806  till  1814,  at 

100  pounds  per  year,  pursuant  to  will,  2,017  78 

Wages  for  two  girls  and  one  boy  for  seven  years  and 

eight  months,  550  00 

Seventy  bushels  of  wheat  furnished,  105  00 

Fifty  bushels  of  rye,  50  00 

Fifty  bushels  of  corn,  25  00 

Fifty  bushels  of  oats,  25  00 


$3,288  34 

Upon  the  above  balance  interest  was  allowed  till  7th 
March  1821,  viz.  $288  15  £ 

Balance,  711 


$1,000  00 

To  discharge  this  balance  of  1000  dollars,  a  tract  of  land  be- 
longing to  the  estate  of  George  Frey  deceased,  was  leased  to  John 
Cassel  the  accountant,  for  the  term  of  eight  years  from  the  1st  of 
April  1821,  which  term  expired  on  the  1st  of  April  last,  viz.  April 
1st,  1829. 
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Recapitulation  of  the  account  of  Christian  Spayd,  present  princi- 
pal under  the  will  of  George  Frey  deceased : — 

Amount  of  grain  and  hay  sold,  $7,908  46 

Wood  sold,  2,486  90 

Ground  rent,  1,403  00 

Rents  of  mill  and  real  estate,  8,083  74 

Sundries  not  included  in  the  above,  2,169  64 

Receipts  of  saw-mill,  3,935  64 

Error  on  credit  side,  30  00 


>,017  38 
Balance  due  accountant,  4,840  72 


30,858  10 

Accountant  further  adds  41 88  dollars  94  cents  for  services  as  prin- 
cipal, making  a  balance  in  his  favour  of  9029  dollars  67  cents. 
Accountant  asks  credit  for 

House  expenses,  $11,42871 

Repairs,-  12,039  49 

Taxes  paid,  1,615  19 

Paid  on  account  of  debts,  1,324  73 

For  tuition  for  institution,  1,053  91 

Outstanding  debts  charged,  842  97 

Expense  of  building  saw-mill,  2,493  70 

Errors  on  debtor  side,  59  40 


),858  10 

Exceptions  to  the  report  of  the  auditors  appointed  by  the  supreme 
court  to  examine  the  account  of  Christian  Spayd,  principal  under  the 
will  of  George  Frey  deceased  : — 

1.  They  should  have  charged  him  with  all  the  proceeds  of  the 
trust  estate  which  he  received  or  might  have  received,  and  especi- 
ally with  that  part  of  the  same  occupied  by  John  Cassel  from  the 
spring  of  1814  until  1829,  viz.  2900  dollars,  which  last  sum  they 
should  also  have  disallowed,  and  not  credited. 

2.  They  should  have  disallowed  his  credit  for  outstanding  debts 
to  the  amount  of  570  dollars,  because  they  were  bound  by  the  statute 
of  limitations. 

3.  He  should  be  charged  with  money  due  the  estate  by  Thomas 
Duncan,  Esq.,  George  Fisher,  Esq.  and  E.  Greenough,  Esq. 

4.  They  should  have  charged  him  with  goods  taken  by  John  Cas- 
sel after  his  resignation  as  principal,  amounting  to  516  dollars  50 
cents. 

5.  They  should  have  charged  him  with  the  balance  due  the  estate 
by  John  Cassel. 

6.  They  should  have  disallowed  his  credit  for  moneys  paid  and 
goods  furnished  Mrs  Frey,  amounting  to  690  dollars  4  cents. 

7.  They  should  have  disallowed  all  credits  for  which  vouchers 

III. — 3  E  h- 
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were  not  produced,  as  the  same  will  appear  on  his  account,  the  items 
for  which  vouchers  were  produced  being  marked  with  the  letter  R. 

8.  They  should  have  disallowed  his  credits  for  household  expenses, 
amounting  to  11,428  dollars  71  cents. 

9.  They  should  have  disallowed  his  charge  of  12,039  dollars  49 
cents  for  repairs,  as  unreasonable  and  extravagant. 

10.  They  should  have  disallowed  his  credit  for  money  paid  F. 
Miller  for  tuition  and  boarding,  amounting  to  1053  dollars  91  cents, 
because  the  school  never  was  conducted  as  prescribed  by  the  will. 

11.  They  should  have  disallowed  altogether  his  charge  for  ser- 
vices as  principal,  viz.  4188  dollars  94  cents. 

Exceptions  to  the  report  of  auditors  appointed  by  the  supreme 
court  to  investigate  the  account  of  John  Cassel,  principal  and  trus- 
tees undej  the  will  of  George  Frey  : — 

1.  They  have  not  charged  John  Cassel  with  the  amount  of  the 
inventory  of  George  Frey's  personal  estate,  9284  dollars  16  cents  of 
which  the  auditors,  on  page  6  of  their  report,  admit  to  have  been 
available. 

2.  They  have  not  charged  him  with  the  whole  of  the  rents,  issues 
and  profits  of  the  trust  estate,  exclusive  of  the  mill,  which  he  received 
or  should  have  received. 

3.  They  have  not  charged  him  with  the  rents,  issues  and  profits 
of  the  mill.     During  the  years  1806,  1807,  1808  and  1812  he  ac- 
knowledges no  receipt  from  the  mill,  and  but  518  dollars  97  cents 
during  the  years  1809,  1810,  1811  and  1813. 

4.  They  have  not  charged  him  with  ^2666  dollars  67  cents,  the 
proceeds  of  the  sale  of  the  Beaver  Dam  tract  of  land  in  Union  county, 
though  he  acknowledges  that  he  joined  in  the  sale  of  it;  nor  with 
the  rents  of  said  farm  from  1806  until  the  sale  in  1812. 

5.  They  have  not  charged  him  with  all  the  ground  rents  which 
were  or  should  have  been  received  by  him. 

6.  They  have  not  charged  him  with  754  dollars  92  cents  received 
from  John  Landis,  as  appears  by  said  Landis's  account,  filed  Decem- 
ber 1811. 

7.  They  have  not  charged  him  with  1055  dollars  4  cents  for  grain 
furnished  him  by Bucher,  and  settled  for  by  Christian  Spayd. 

8.  They  should  have  disallowed  his  credit  for  money  paid  by  him 
to  F.  Miller  for  tuition  and  for  his  boarding,  amounting  to  543  dol- 
lars 96  cents. 

9.  They  should  have  disallowed  the  credits  on  pages  5  and  7  of 
his  account  for  family  expenses,  amounting  to  276  dollars  91  cents, 
they  not  being  the  produce  of  the  trust  estate,  and  the  institution 
not  being  established  ;  until  which  time  he  was  not  entitled  as  prin- 
cipal to  a  free  table. 

10.  They  should  have  disallowed  the  credits  on  page  25  of  his  ac- 
count for  wheat  purchased,  amounting  to  528  dollars  45  cents. 

11.  They  should  have  disallowed  his  credits  for  1293  dollars  66 
cents,  for  servants'  wages. 

12.  They  should  have  disalloweJ  515  dollars  56|  cents,  his  bal- 
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ance  claimed  on  settlement  on  page  35  of  account,  not  being  just, 
and  not  legally  ascertained. 

13.  They  should  have  disallowed  his  credits  for  wages  for  two 
girls  and  a  boy,  amounting  to  550  dollars. 

14.  They  should  have  disallowed  his  wages  as  principal,  amount- 
ing to  2017  dollars  78  cents,  he  not  being  in  justice  entitled  to  that 
sum,  and  the  institution  never  having  been  established;  and  because 
he  was  guilty  of  gross  misconduct  in  the  management  of  the  estate, 
and  did  not  manage  the  same  as  directed  by  the  will  of  George  Frey 
deceased. 

Parol  testimony,  given  before  auditors  in  the  case  of  the  estate  of 
George  Frey  deceased  : — 

September  10,  1829.  John  Cassel,  examined.  No  part  of  the 
personal  property  in  the  inventory  ever  came  to  my  hands;  the  grain 
was  used  in  the  management  of  the  estate  to  keep  house.  I  had 
many  hands  at  work  at  the  race,  &c.  Things  went  on  as  if  Mr 
Frey  had  been  living.  The  grain  that  was  sold  I  had  charged  my- 
self with  in  my  account.  I  settled  an  account  before  the  grand  jury 
for  one  year,  ending  October  1807.  1  cannot  recollect  that  any  of  the 
debts,  but  some  of  Cronemiller's,  came  into  my  hands.  I  charged 
myself  with  whatever  came  into  my  hands.  A  list  of  the  notes  and 
bonds  did  not  come  into  my  hands.  The  bonds  and  notes,  I  expect, 
were  kept  by  Mr  Landis  and  the  other  trustees :  they  never  came 
into  my  hands.  I  received  no  cash  of  Frey.  I  do  not  know  that  he 
had  any  at  his  death.  The  widow,  I  expect,  kept  the  money.  Don't 
know  Frey  had  money.  I  got  none,  neither  do  I  know  that  any  of 
the  other  trustees  got  any :  I  cannot  tell  whether  the  bonds  and 
notes  in  the  inventory  were  collected  by  the  other  trustees,  except 
aome  money  got  in  Philadelphia  by  John  Landis.  The  widow  got 
the  horses,  cows,  wagons,  &c.  and  every  thing  in  and  about  the 
house,  store  goods  and  all,  except  some  hogs  at  the  mill.  Crabb 
and  Landis  sold  some  of  them  and  got  the  money.  The  rest  were 
used  by  me  in  the  management  of  the  estate.  I  do  not  know  that 
the  widow  got  any  of  the  notes  and  bonds.  While  I  was  concerned, 
the  widow  got  nothing  from  me  towards  her  support,  except  perhaps 
a  load  of  hay.  The  widow  died  six  or  seven  years  ago.  The  widow 
made  a  vendue  and  sold  things ;  the  stock  and  some  of  the  store 
goods.  I  guess  she  sold  the  whole,  except  what  she  wanted  to  keep 
house.  She  gave  me  no  part  of  the  proceeds.  I  did  not  interfere  to 
prevent  her  from  selling ;  some  of  the  other  trustees  did,  but  it  seems 
she  had  a  right  to  keep  these  things  and  to  do  with  them  as  she  pleas- 
ed. Shepley,  the  miller,  brought  suit  against  me  for  damages  and 
recovered  judgment,  because  the  mill  was  out  of  order. 

May  22.  Spayd  called  on  me  and  got  me  to  go  along  and  get  the 
order  to  sell  land,  according  to  the  petition  to  the  orphan's  court  of 
1818  to  sell  trust  estate  for  the  payment  of  debts.  Spayd  did  the 
business  and  made  the  sale.  It  could  not  be  done  without  I  was 
along,  as  I  was  executor. 

June  3.     In  1814,  before  I  resigned,  when  sheriff  Kelker  wag  fell- 


436  SUPREME  COURT  [Harruburg 

[Ex  parte  Cassel  and  Spayd.] 

ing  the  mill,  I  know  of  no  compulsion  before  Spayd.  He  said  if  I 
was  tired,  and  would  let  him  in,  I  should  live  on  the  place  on  a  low 
rent.  He  said  if  my  family  was  agreed — my  wife  was  tired  of  it — he 
said  he  would  give  me  a  better  bargain  than  any  one  else ;  he  allow- 
ed I  deserved  it.  We  had  no  further  bargain.  When  we  settled, 
then  the  trustees  allowed  Spayd  had  no  right  to  give  me  any  advan- 
tage, and  they  charged  me  full  rent  on  settlement  in  1821.  I  lived 
on  the  town  land  seven  years.  He  charged  me  to  1821,  for  town 
land,  300  dollars  a  year  for  four  years,  and  200  dollars  a  year  for  three 
years ;  I  thought  it  high  rent.  We  settled.  The  account  we  settled 
I  considered  justly  due  me  on  settlement  in  1821  ;  the  rest  was  de- 
ducted and  they  fell  into  my  debt.  I  had  determined  to  resign  be- 
fore Spayd  spoke  to  me  about  it.  If  Spayd  had  not  interfered  at  that 
time  and  offered  to  pay  the  debt,  the  sale,  which  he  did  in  my  pre- 
sence, I  think  the  mill  would  have  been  sold  by  the  sheriff.  This 
was  in  1814.  I  mind  Swar  was  there,  and  others,  to  buy.  It  was 
selling  on  Oberlander's  execution.  Spayd,  at  that  time,  was  (thus 
far  is  on  first,  page  nine,  auditors'  report  second  page)  not  a  principal 
or  trustee.  The  people  at  Middletown  always  tried  to  get  the  ad- 
vantage of  me  when  I  was  in  a  pinch  for  workmen,  &c.  This  was 
too  much  the  case.  Spayd  spoke  to  me  about  resigning  after  he  had 
spoken  to  the  sheriff.  Things  went  contrary.  The  sheriff  was  sell- 
ing the  property.  I  thought  somebody  else,  may  be,  could  manage 
better  than  I.  I  could  not  go  on  ;  I  never  had  money  to  proceed  ; 
and  for  these  reasons  I  resigned  ;  I  don't  know  that  Spayd  had  the 
money  to  pay  the  sheriff,  but  he  was  just  going  to  Philadelphia  ;  he 
was  then  a  storekeeper  and  had  a  good  stand ;  shortly  after  the  sale 
was  stopped,  we  compromised ;  I  leased  to  Bucher  the  mill,  who  ad- 
vanced 2000  dollars  towards  Oberlander's  debt,  and  we  gave  judgment 
for  the  balance.  I  do  not  know  that  the  school  for  poor  children, 
maintained  by  George  Frey  in  his  lifetime,  was  confined  to  the  chil- 
dren of  Lutheran  parents  ;  think  it  was  not ;  a  school  was  continued 
by  him  as  it  had  been  regulated  during  Frey's  time ;  I  think  scholars 
of  any  denomination  were  admitted  into  the  school;  I  told  the  master 
to  go  on  as  in  Frey's  time ;  I  know  of  no  other  account  books  than 
those  before  the  auditors;  I  don't  know  any  thing  about  them;  there 
may  have  been  others  ;  if  there  were,  I  don't  know  where  they  are  ; 
when  I  resigned,  I  gave  all  the  books  and  papers  in  my  possession 
to  Spayd ;  they  were  packed  in  a  desk  as  Seyfert  had  left  them 
(Seyfert  had  been  clerk);  Landis  and  Crabb  hackled  me  a  good  deal; 
always  kept  me  in  the  dark ;  Crabb  sold  a  great  deal  of  grain  out  of 
the  mill;  they  sold  hogs;  Landis  and  Crabb  made  the  agreement 
with  Shipler  for  the  rent  of  the  mill,  and  they  told  me  to  come  to 
.Harrisburg,  where  the  agreement  was  signed;  and  then  Shipler  re- 
fused to  settle  with  me,  and  said  he  had  made  the  bargain  with 
Landis  and  Crabb ;  I  had  a  great  deal  of  trouble  with  them  ;  they 
refused  to  settle  with  me,  and  always  said  they  had  settled  with  the 
clerk.  They  managed  so  as  to  keep  me  in  the  dark.  They  sold 
every  thing  they  could  get  money  for,  and  always  said  to  me  that 
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they  had  a  claim  against  the  estate,  and  that  the  money  they  got 
was  applied  in  payment  of  their  debts.  Landis  and  Crabb  appointed 
John  Crabb,  who  was  Frey's  clerk,  to  be  the  clerk,  and  his  office 
was  kept  in  one  of  Crabb's  houses,  where  they  did  the  business  among 
themselves  without  consulting  me.  They  got  all  the  bonds  and 
notes  of  Frey  after  his  decease. 

John  M'Cammon.  M'Clure  farms,  No.  1.  The  one  John  Young 
occupied,  suppose  it  ought  to  have  brought,  since  1814,  200  dollars 
a  year,  tenant  to  make  necessary  repairs  of  worm  fences,  &c.,  not 
post  and  rail  fences,  and  pay  taxes.  There  is  a  small  young  orchard, 
stone  house  and  large  barn.  Can't  say  the  repair  in  which  the  pro- 
perty is  at  this  time. 

Cross-examined.  Can't  tell  number  of  fields  or  size  of  them ; 
can't  tell  quantity  of  land  in  farm,  nor  quantity  wood  land  ;  can't  tell 
quantity  cleared  by  Cassel ;  he  cleared  some ;  can't  tell  whether 
there  is  wood  upon  the  farm  for  repairing  fences.  When  I  say  tenant 
ought  to  repair  worm  fences,  I  mean,  if  there  is  timber  on  the  lands 
for  making  the  rails. 

M'Clure  Farm,  No.  2.  Occupied  by  Melchior  Rahm,  Benjamin 
Young,  &c.  Land  about  as  good  as  the  other ;  log  house,  poor ;  so 
that  a  man  can  live  in  it;  barn  poor — heard  tenant  complain  of  it. 
I  think  it  ought  to  have  brought,  since  1814,  200  dollars  a  year,  ten- 
ant to  make  worm  fences  and  pay  taxes;  can't  tell  quantity  of  cleared 
land  on  the  places,  think  sufficient  for  raising  grain  and  keeping 
slock ;  and  don't  know  number  of  acres  of  this  farm ;  since  the  sale 
to  Ulrich  of  ninety -four  acres,  part  of  these  two  farms,  one-third  of 
400  dollars  should  be  annually  deducted. 

M'Clenachan  Farm.  The  thirty  acres  of  this  farm  that  were  sold 
were  woodland  ;  I  say  it  ought  to  have  yielded  since  1814,  100  dol- 
lars a  year;  much  repairing  and  very  poor  land. 

Town  land.  Worth  200  dollars  a  year ;  my  opinion  is  that  the 
three  farms  and  town  lands,  as  having  been  worth  since  1814,  700 
dollars  a  year,  clear  of  repairs  and  taxes. 

Grist-mill.  Should  think,  in  my  opinion,  that  the  mill  since  1814, 
should  have  brought  in  500  dollars  annually,  besides  paying  the  re- 
pairs of  the  mill  itself;  can't  say  as  to  cost  of  dam,  race,  &c.,  and  I 
suppose  the  expense  of  race  and  dam  to  have  been  considerable  ;  a 
dam  in^Cassel's  time,  built  by  Cassel,  swept  away;  built  like  a  Swede 
fence ;  Mr  Spayd  built  a  new  dam  or  part  of  one. 

John  Bomberger.  M'Clure  Farm,  No.  1.  Stone  house  and  barn, 
worth  since  1814  250  dollars  a  year  (there  is  no  timber  on  this 
farm),  clear  of  repairs  and  taxes. 

M'Clure  Farm,  No.  2.  Worth  200  dollars,  may  be,  since  1814 
annually,  clear  of  taxes  and  repairs. 

Cross-examined.  I  live  in  Back  street,  in  Middletown ;  am  a 
wagon  maker;  have  lived  there  thirty-three  or  thirty-four  years;  *I 
have  not  been  a  farmer  during  that  period ;  only  farmed  little  bits  of 
lot?,  that's  all. 
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M'Clenachan  farm.  Great  deal  of  land,  very  poor ;  wood  enough 
to  fence  it ;  I  am  no  farmer ;  suppose  the  M'Clenachan  farm  worth 
about  200  dollars  a  year,  clear  of  taxes  and  repairs ;  and  suppose 
farmers  round  about  there  could  tell  value  of  farms  better  than  I. 

Town  land.  Suppose  worth  300  dollars  a  year  since  1814,  clear 
of  taxes  and  repairs ;  good  soil,  clay  and  sand. 

Mill.  I  think  it  worth*500  dollars  a  year  since  1814;  if  rented 
for  six  or  seven  years  tenant  ought  to  repair. 

Cross-examined.  I  am  no  miller ;  Brestle  told  me  he  would  give 
700  dollars  a  year  for  three  years. 

Saw-mill.     Can't  tell  what  it  brings  in. 

Michael  Ulrich.  I  am  a  farmer ;  lived  sixteen  years  in  the  neigh- 
bourhood of  Middletown  ;  I  bought  ninety-four  acres  of  Frey's  pro- 
perty for  2595  dollars,  part  of  M'Clure  farm;  many  farmers  there 
know  more  about  the  mill  than  I  do ;  I  get  grain  ground  there. 

M'Clenachan  farm.  Ross  paid  200  dollars  a  year ;  could  not  stand 
it ;  they  sold  him  out ;  was  a  middling  farmer ;  the  farm  was  then  not 
in  as  good  condition  as  it  is  now ;  it  has  been  mending  for  fourjor  five 
years;  it  is  now  in  pretty  good  order,  worth  about  200  dollars  a  year. 

M'Clure  farm.  They  paid  80  pounds  for  half,  and  60  pounds  for 
other  half  per  year — Buck  and  Young";  these  farms  are  good  as  town 
land. 

Town  land.  Yields  good  crops ;  pretty  good  land  ;  might  be  worth 
from  250  to  300  dollars  a  year  ;  if  there  was  a  good  barn,  it  would 
bring  200  dollars  a  year,  one  year  with  another ;  without  a  barn  150 
dollars. 

Mill.  I  don't  think  mill  would  now  bring  more  than  500  or  600 
dollars  a  year,  owner  to  keep  it  in  repair ;  it  costs  a  great  deal  to 
keep  it  up. 

Cross-examined.  Spayd  made  eighty  pannels  fence  on  M'Clure 
farm;  such  fence  costs  about  87i  cents  a  pannel;  Spayd  annually 
hauls  many  stones  to  dam  and  race. 

Christian  Spayd.  John  Cassel,  during  his  time  as  principal,  dug 
a  mill  race  from  forty  to  fifty  perches,  pretty  wide  and  deep,  say 
eighteen  feet  wide  and  four  or  five  feet  deep;  dam  was  carried  away 
during  Cassel's  time;  he  built  a  new  one  that  was  swept  away,  and 
then  he  repaired  the  old  one. 

The  school  maintained  by  Frey  during  his  lifetime  was  a  German 
school,  for  poor  children  of  all  denominations.  The  rule  was  this ; 
Frey  employed  Miller  to  teach  poor  children  for  a  salary  paid  him  by 
Frey,  and  the  parents  of  scholars  sent  to  the  school,  who  could  pay, 
paid  Miller,  which  was  to  him  so  much  compensation  in  addition  to 
his  salary.  Says  George  Lowman  never  acted  as  trustee  to  his 
knowledge,  and  generally  his  (Lowman)  affidavit  is  correct ;  as  to 
prayers,  necessity  of  consulting  counsel,  &c.  as  to  the  persuasion,  at 
Lowman's  house,  he  does  not  know  it ;  I  think  he  signed  the  lease  to 
John  Cassel  In  1821  for  the  M'Clure  farm.  He  never  got  any  part 
of  the  property,  or  acted  as  trustee.  He  was  present,  I  think,  at  a 
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meeting  or  two  of  the  trustees.  I  do  not  recollect  that  Lowman  was 
present  in  1821,  at  the  settlement  with  Cassel,  may  be  he  was. 
The  election  of  Lowman  was  after  prayers ;  prayers  were  first ;  I  ex- 
pressly reserved  the  right  to  consult  counsel. 

Joseph  Ross.  I  purchased  the  mansion  house  for  2200  dollars, 
and  have  the  title.  I  did  not  buy  it  for  myself,  I  bought  it  for  Mr 
Spayd.  I  guess  Mr  Spayd  paid  for  it ;  I  loaned  Spayd  1000  dollars, 
and  Carson  loaned  him  1000  dollars  last  spring.  I  do  not  recollect, 
or  know  that  more  than  2200  dollars  had  been  offered  at  former  at- 
tempt to  sell  the  mansion  house. 

Cross-examined.  I  hold  the  deed  in  my  name  as  security,  and  also 
have  a  judgment.  This  bill,  994  dollars  20  cents,  Spayd  got  large 
amount  of  groceries ;  bill  against  him  greater  than  this  bill.  He 
paid  me  difference,  which  he  said  was  on  his  own  account.  ^This 
bill  I  made  out  as  Frey's  estate  ;  to  my  recollection,  no  clothing  in- 
cluded in  the  bill.  There  may  be  small  sums,  dry  goods,  included  ; 
Spayd  has  dealt  with  me  since  1823.  When  I  settled  with  Spayd 
at  different  times,  he  would  state  amounts  to  be  charged  to  the  es- 
tate. He  never  took  a  receipt  until  lately,  when  I  gave  the  receipt, 
as  taken  from  my  books ;  he  generally  paid  his  private  account  for 
goods  he  got  for  himself  ^soon  after  they  were  got,  and  was  credited 
in  the  blotter.  Since  I  have  lived  at  Middletown  Spayd  has  always 
had  hands  at  work  on  the  estate,  farm,  &c.  They  boarded  with 
Spayd. 

Ephraim  Heller.  In  most  cases,  if  not  all,  the  dry  goods  charged 
were  got  by  or  for  Mrs  Frey.  She  was  a  generous  charitable  woman 
to  her  friends,  &c.  Spayd  had  a  habit  always,  when  things  were 
got  for  his  family,  to  come  and  pay.  This  was  his  practice.  In 
some  cases  goods  got  for  Mrs  Frey  were  charged  to  Spayd,  as  for 
her,  and  in  some  cases  they  were  not.  When  goods  were  got  by 
Spayd's  hired  girls,  there  are  instances  where  Spayd  assumed  for 
them.  I  know  that  Mrs  Frey  always  kept  a  glass  of  wine  for  her 
friends.  She  appeared  to  be  a  rational  and  sensible  woman.  The 
heavy  charges  for  dry  goods,  in  Spayd's  account,  were  got  by  Mrs 
Frey.  See  the  23d  of  December  1818.  These  she  said  were  for 
presents.  I  know  some  of  her  friends  were  there ;  she  sometimes 
sent  presents  to  her  friends. 

Cross-examined.  I  know  Spayd  always  had  a  great  many  people 
about  him  working.  They  boarded  with  him.  It  was  said  of  the 
mill,  and  I  thought  so  myself,  that  it  cost  more  than  it  brought  in 
for  repairs  of  mill  race  and  dam.  For  several  years,  I  think,  after 
Spayd  got  it  into  possession,  it  must  have  cost  him  more  than  it 
produced  ;  it  was  much  out  of  repair.  I  know  that  the  flood  of  1817 
did  a  great  deal  of  injury.  The  gable  of  the  mill  gave  way  ;  he  had 
to  spring  an  arch.  The  forebay  washed  away,  and  the  storehouse 
came  down.  I  know  the  water  got  into  the  mill  and  burst  up  the 
floor.  I  know  one  year  the  race  gave  way.  Spayd  built  one  new 
dam,  finished  in  1818.  There  was  a  good  deal  of  work  done  at  the 
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new  dam  at  the  time  of  the  flood  of  1817.  The  old  dam  was  use- 
less when  the  new  dam  was  commenced.  When  Spayd  came  into 
possession  of  the  mill,  he  repaired  the  old  dam — then  the  trustees 
assented  to  building  a  new  dam  (see  their  resolution  in  book  of 
minutes),  without  which  the  mill  would  have  been  comparatively 
useless.  Spayd,  as  far  as  I  know,  boarded  all  the  hands  employed 
in  repairing  mill,  dam,  &c.  Can't  tell  how  many  hands  were  em- 
ployed in  building  the  dam — should  think  twenty  or  more.  Dam  is 
one  hundred  and  ten  yards  long.  Can't  tell  how  long  the  mill  was 
idle  when  the  dam  was  building  in  1817.  New  dam  was  joined  to 
old,  so  that  some  grinding  was  done  that  winter.  New  dam  was 
finished  next  summer,  when  the  mill  was  stopped  again.  The  mill- 
wrights were  at  work  when  the  dam  was  building.  Can't  tell  how 
long  the  mill  was  idle.  I  think  that  winter  the  mill  did  but  little  ; 
since  that,  when  the  Union  Canal  was  making,  the  mill  was  stopped 
for  several  months.  There  were  several  other  stoppings,  can't  tell 
length  of  time — once  several  weeks  when  they  built  the  waste  wear ; 
stopped  several  times  for  several  months. 

Rev  Mr  Lochman.  Has  in  his  hand  a  square  book  called  "  Church 
book  of  the  Lutheran  Congregation  at  Middletown  ;"  says,  I  found 
it  among  my  father's  books.  He  was  the  pastor  of  that  congrega- 
tion ;  part  of  the  record  is  in  his  handwriting.  My  father  died  in 
1826  ;  he  was  their  pastor  from  1815;  I  know  of  no  other  church 
book  belonging  to  the  congregation.  This  book  is  No.  2.  To  my 
knowledge  I  never  saw  another.  I  was  pastor  of  this  congregation. 
I  never  made  any  entries  in  this  book  while  pastor;  and  I  made  some 
for  my  father. 

The  cause  was  argued  in  this  court  by  Harris  and  Shock,  for  ex- 
ceptants. 

Fisher  and  Elder,  for  accountants. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — This  case  is  an  additional  instance  of  the  futility 
of  private  charities.  Even  when  established  by  law,  and  provided 
with  the  conservative  apparatus  of  visitation,  inspection  and  what- 
ever else  ingenuity  could  contrive,  these  misdirected  efforts  of  bene- 
volence have  conduced  but  to  the  emolument  of  the  agents  entrusted 
with  their  care.  So  will  it  ever  be  where  the  vision  of  the  visitor  is 
not  sharpened  by  individual  interest.  But  these  considerations  enter 
not  into  the  question  of  responsibility :  for  the  unpromising  aspect  of 
the  design  furnishes  no  excuse  for  a  neglect  of  the  means.  Neither 
are  we  to  look  with  the  greater  indulgence  on  the  embezzlement  of 
those  means  because  we  may  consider  them  as  no  better  than  thrown 
away.  The  trust  was  one  which  the  founder  had  an  undoubted 
right  to  create,  and  it  is  our  business  to  do  what  we  can  for  the  ex- 
ecution of  it.  In  every  thing  but  security  for  the  fidelity  of  the 
agents,  its  object  was  fully  provided  with  the  usual  means  of  accom- 
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plishmenf.     The  founder  devoted  to  it  a  large  and  productive  estate 
in  or  adjoining  Middletown,  consisting  of  a  grist-mill,  three  farms 
containing  nine  hundred  acre?,  mostly  prime,  four  messuages,  a 
number  of  town  lots,  and  quit  rents  issuing  out  of  more  than  a  hun- 
dred others.     He  devoted  to  it,  also,  the  proceeds  of  a  farm  of  two 
hundred  acres  in  Middle  Creek  Valley,  ordered  to  be  sold  ;  his  crop 
growing ;  and,  subject  to  the  maintenance  of  his  widow,  his  personal 
estate,  amounting  by  the  inventory  to  about  29,000  dollars.     At  the 
most  moderate  computation  this  estate  appears  to  have  been  worth 
100,000  dollars;  and  the  object  to  be  accomplished  by  the  produce 
of  it,  was  the  maintenance  and  education  in  the  German  language 
and  Lutheran  faith,  of  a  proportionate  number  of  poor  orphan  chil- 
dren, in  a  building  erected  but  not  finished  by  the  founder.     To  this 
end  the  office  of  a  "  principal,"  or  in  other  words  an  executive  agent 
to  manage  the  estate,  was  instituted  at  a  salary  of  100  pounds,  and 
with  a  perquisite  called  a  "  free  table,"  to  be  furnished  from  the  pro- 
duce of  it;  and  a  tutor  was  directed  to  be  employed  at  a  salary  of 
200  dollars,  and  with  the  like  perquisite.     The  trustees  constituting 
the  admonitory  council  of  the  principal,  were  to  receive  a  dollar  re- 
spectively for  each  day's  attendance.     These,  with  the  incidental 
expenses  of  cultivation  and  repair,  which  were,  however,  to  be  light- 
ened by  the  occasional  labour  of  the  pupils,  were  provided  for  as  the 
main  channels  of  disbursement.     Cassel,  one  of  the  respondents, 
went  into  possession  as  principal  in  June  1806,  and  continued  in  the 
office  till  February  1814,  a  period  of  seven  years  and  eight  months  ; 
and  the  auditors  have  reported  a  balance  in  his  favour,  to  speak  in 
round  numbers,  of  700  dollars.     In  favour  of  Spayd,  who  succeeded. 
him  and  who  had  the  office  fifteen  years  and  eight  months  when 
the  accounts  were  taken,  they  have  reported  a  balance  of  9000  dollars. 
Had  the  respondents  performed  their  respective  duties  and  accom- 
plished the  purpose  of  the  trust,  these  balances,  though  sufficiently 
startling,  might  have  been  deemed  to  have  accrued  consistently  with 
good  management  and  fair  dealing.     But  when  we  find  that  not  a 
single  step  had  been  taken  for  three  and  twenty  years  towards  a 
dispensation  of  the  founder's  bounty ;  that  not  a  single  orphan  had 
had  the  benefit  of  it;  and  that  the  orphan-house  built  by  the  founder 
has  been  suffered  to  rot  till  it  is  not  worth  the  cost  of  repairing  it ; 
that  a  considerable  part  of  the  estate  has  been  dilapidated,  and  sold 
by  the  sheriff,  a  part  of  it  to  one  of  the  respondents,  and  other  parts 
of  it  to  some  of  the  trustees ;  and  that  the  respondents,  having  taken 
the  profits  without  having  fully  accounted  for  them,  yet  claim  to  be 
let  in  as  creditors  on  the  fund  to  an  amount  that  would  bankrupt  it, 
we  are  astounded  by  the  magnitude  and  boldness  of  the  pretension. 
It  has  not  been  suggested  that  the  incumbent  meditates,  even  now, 
to  accomplish  the  founder's  design  ;  or  that  any  thing  is  to  be  hoped 
from  him  in  time  to  come,  but  to  let  matters  go  on  in  the  old  way 
till  the  residue  of  the  estate  is  sunk  or  recovered  by  the  heirs  of  the 
founder  adversely  to  the  trust.     The  most  that  the  respondents  pro- 
iii.— 3  r 
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confess  judgment  in  person ;  a  question  that  will  not  bear  a  moment's 
consideration,  for  he  certainly  may  do  in  person  whatever  he  can  by 
deed  authorise  another  to  do  for  him:  and  judgments  in  vacation  by 
confession,  on  warrant  of  attorney,  have  been  recognized  as  valid 
since  the  foundation  of  the  province.  But  judgments  by  confession, 
on  the  appearance  of  the  party  in  the  office,  though  not  universal, 
have  from  time  immemorial  also  been  frequent,  and  their  validity 
has  never  been  contested.  On  principle  and  practice,  therefore,  the 
money  was  properly  awarded  to  Harriet's  judgment. 
Decree  affirmed. 


Beeson  against  Hutchison. 

In  ejectment  for  a  tract  of  land,  the  title  to  which  rests  on  a  sheriff's  sale, 
the  levy  itself  is  the  evidence  of  what  the  sheriff  actually  levied  on.  The  pur- 
chaser of  the  latter  is  not  competent  to  prove  it,  in  contradiction  to  the  words 
of  the  levy. 

When  a  tract  of  land  has  been  conveyed  by  a  certain  description,  it  is  not 
competent,  in  an  ejectment  for  part  of  the  same  land,  to  prove  by  the  vendor 
that  that  part  was  not  conveyed,  and  that  such  was  the  understanding  of  the 
parties. 

A  survey  may  be  made  of  four  hundred  acres  and  ten  per  cent,  upon  a  war- 
rant for  less  than  four  hundred,  where  there  is  an  improvement  called  for,  and 
an  established  settlement,  with  boundaries  fixed  by  adjoining  surveys. 

ERROR  to  Fayette  county. 

Ejectment  by  John  Beeson  against  Isaac  Hutchison. 
The  case  and  points  are  fully  stated  by  his  honour,  who  delivered 
the  opinion  of  the  Court. 

HUSTON,  J. — The  plaintiff  here,  who  was  plaintiff  below,  claimed 
seventy-five  acres  by  a  warrant  for  that  quantity,  dated  the  5th  of 
October  1831,  on  which  he  had  a  survey  and  return. 

The  defendant  produced  a  warrant  to  Jeremiah  Cook  for  one  hun- 
dred and  fifty  acres,  dated  the  16th  of  February  1786.  This  warrant 
called  for  an  improvement  made  in  1776,  and  defendant  proved  that 
the  land  had  been  a  settled  farm  from  about  that  time.  He  also 
produced  the  draft  of  a  survey  from  the  office  of  the  present  deputy 
surveyor:  it  was  without  date,  but  admitted  to  be  the  work  of  a  man 
who  was  an  assistant  of  the  deputy  surveyor,  and  to  have  been  made 
before  1790.  This  paper  is  indorsed  in  the  same  handwriting,  "fin- 
ished for  returning."  The  survey  contained  two  hundred  and  fifty- 
five  acres. 

Defendant  also  produced  a  deed  from  Jeremiah  Cook  to  Moses 
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Hall,  dated  the  16th  of  May  1794.  This  deed  recited  the  warrant 
and  the  description,  adjoining  G.  T.,  J.  G.,  J.  H.  and  others,  &c., 
and  in  consideration  of  400  pounds  sells  the  before  mentioned  war- 
rant and  tract  of  land,  surveyed  or  to  be  surveyed  in  consequence 
thereof,  &c.  Deed  from  M.  Hall's  executors,  dated  the  10th  of  July 
1801,  to  James  Jones;  consideration  380  pounds.  The  description 
is  in  the  same  words  as  the  last  deed,  and  then  added,  after  the 
words  "surveyed  or  to  be  surveyed,"  these  words:  "  together  with, 
seventy-five  acres  of  land  adjoining  thereto,  held  by  the  said  Jere- 
miah Cook,  and  conveyed  or  intended  to  have  been  conveyed  to  the 
said  Moses  Hall,  though  not  included  in  the  said  warrant."  He  then 
produced  another  deed  and  mortgage,  and  sale  and  sheriff's  deed,  in 
which  the  land  held  by  the  warrant  is  described  as  above,  and  the 
seventy-five  acres  are  sold  as  a  separate  tract,  with  no  other  descrip- 
tion than  "adjoining  the  above."  The  purchaser  sold  the  improve- 
ment and  warrant  tract  to  the  defendant:  description  as  given  first 
above. 

It  was  understood  and  agreed,  on  all  sides,  that  the  seventy-five 
acres  now  in  dispute  were  included  in  the  survey  of  the  defendant, 
made  above  forty  years  ago.  The  whole  case  is  grounded  on  this. 
All  the  points  on  which  the  court  are  requested  to  give  opinions  admit 
this.  Even  the  idle  contest  of  whether  a  survey  was  ever  made,  did 
not  go  so  far  as  to  deny  that  if  one  was  made  it  included  the  land  in 
question. 

The  plaintiffs  offered  to  prove  by  John  Huston  (who  had  been  the 
owner  before  the  defendant,  and  had  been  the  real  purchaser  of  the 
two  parcels  sold  on  the  mortgage  by  the  sheriff),  that  the  land  now 
in  dispute  is  the  same  piece  of  land  levied  on  by  the  sheriff  of  Fayette 
county,  and  sold  to  him  as  containing  seventy-five  acres:  and  that 
when  Hutchison  purchased  from  him,  Huston,  the  seventy-five  acres 
was  not  included  in  the  sale;  was  not  bought  by  Hutchison;  and  so 
distinctly  understood  between  Huston  and  Hutchison :  that  when 
Hutchison  presented  a  deed  to  Huston  to  be  executed,  it  specifically 
embraced  seventy-five  acres  adjoining  that  held  by  warrant  and  im- 
provement; that  Huston  refused  to  sign  it,  and  then  the  deed  given 
in  evidence  was  made.  This  was  objected  to  and  rejected. 

The  first  branch.  What  the  sheriff  levied  on  is  clearly  not  evi- 
dence ;  the  levy  itself  is  the  evidence :  to  be  sure  there  may  be  cases 
where  parol  evidence  of  what  the  defendant  in  an  execution  occu- 
pied as  a  farm,  or  of  who  adjoined  his  farm,  &c. ;  but  to  give  parol 
evidence  by  a  third  person,  and  that  person  the  purchaser  of  what 
the  sheriff  actually  levied  on,  independent  of  and  contradictory  to 
the  words  of  the  levy,  would  make  a  record  something  else  than 
evidence  of  title.  The  latter  part  was  also  rightly  rejected.  We 
have  admitted  evidence  to  prove  that  a  vendor,  in  showing  the  land 
to  the  vendee,  pointed  to  a  particular  place  as  his  line,  and  particular 
land  as  included,  and  that  the  line  was  in  a  different  place,  and  that 
the  land  was  not  included.  That  was  fraud.  King  v.  Pile,  8 
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his  account  as  a  faithful  exhibit  of  that  part  of  the  estate  which  came 
to  his  hands;  and  that  he  ought  not  to  be  liable  for  any  thing  more." 
This  result  seems  to  have  been  obtained  exclusively  from   his  not 
having  increased  his  estate  at  a  time  when  almost  every  one  else 
who  had  an  estate,  lost  it  by  an  epidemic  rage  of  speculation  ;  from 
his  being  a  plain,  honest,  illiterate  man,  with  a  mutilated  German 
account  book,  sworn  to  be  a  (rue  history  of  his  receipts  and  expendi- 
ture; and  from  the  authority  of  an  aphorism  that  "  we  cannot  begin 
to  reason  till  we  are  furnished,  otherwise  than  by  reason,  with  some 
truths  on  which  we  can  found  an  argument."     But  whose  business 
was  it  to  supply  these  major  and  minor  propositions]     Certainly  not 
that  of  the  relator?,  who  were  strangers  to  the  doings  of  the  respon- 
dents, and  could  not  be  expected  to  produce  proof  of  every  bushel  of 
grain  or  ton  of  hay  grown  on  the  estate  for  twenty  years.     On  the 
principle  of  the  aphorism,  the  respondents  might  have  discharged 
themselves  entirely,  simply  by  withholding  the  evidence  of  their 
receipts.     A  trustee  may  be  irresponsible  for  ordinary  negligence  ; 
but  he  surely  ought  not  to  go  clear  with  the  proceeds  of  the  fund 
notoriously  in  his  pocket  because  he  is  unable  or  unwilling  to  specify 
the  amount.     Nothing  could  justify  such  a  consequence  but  the  irre- 
mediable want  of  a  rule  to  chaige  him  ;  and  happily  such  a  rule  is  at 
hand,  with  materials  for  its  application,  furnished  by  the  auditors 
themselves.     Next  to  specification   and   proof  of  i'tems,  the  clear 
yearly  income  of  the  estate,  according  to  an  estimate  of  it,  may  be 
assumed  as  a  standard  furnishing  the  nearest  approximation  to  the 
truth  of  which  the  case  is  susceptible.    I  am  aware  that  this  standard 
was  rejected  in  an  anonymous  case,  1  Fern.  45,  where  it  was  said  that 
a  mortgagee  shall  not  account  according  to  the  value  of  the  land,  or 
be  bound  by  proof  that  it  was  worth  so  much,  unless  it  be  shown 
that  he  actually  made  so  much  of  it,  or  might  have  done  so  but.  for 
his  wilful  default;  as,  for  instance,  in  turning  out  a  sufficient  tenant 
who  had  it  at  such  a  rent,  or  in  rejecting  one  who  would  have  given 
so  much  for  it.     But  that  lie  might  have  been  charged  with  more 
than  his  actual  receipts  for  misconduct,  is  shown  not  only  by  the  ex- 
ception in  that  case,  but  by  other  cases  in  the  same  book.     In  Copp- 
ring  v.  Cooke,  1  Fern.  270,  a  mortgagee  who  had  prevented  subse- 
quent incumbrancers  from  entering  on  the  mortgaged  premises  by 
having  entered  himself,  and  yet  permitted  the  mortgagor  to  take  the 
profits,  was  charged  at  the  instance  of  the  creditois  coming  to  redeem 
him,  with  all  he  had  or  might  have  received  since  his  entry.     So  in 
Bucks  v.  Gayer,  1  Fern.  258,  a  mortgagee  who  had  recovered  judgment 
in  ejectment,  but  refused  to  take  out,  execution,  in  order  to  favour  the 
tenant  in  possession,  who  was  insolvent  and  paid  no  rent,  was  ordered, 
at  the  instance  of  the  mortgagor,  to  take  out  execution  before  the 
end  of  the  term,  or  stand  chargeable  with  the  profits,  as  in  case  of 
wilful  default.     Is  there  not  evidence  of  wilful  default  in  the  case 
before  us?     Setting  aside  the  enormous  waste  and  mismanagement 
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discoverable  at  a  glance,  the  very  refusal  or  inability  to  furnish  a  just 
and  full  account  is  sufficient  to  warrant  a  charge  beyond  what  can 
be  shown  to  have  been  received.  In  Myers  v.  Myers,  2  M' Cord's 
Ch.  Rep.  217,  267,  the  very  point  occurred.  An  executor,  trustee 
of  a  large  real  estate,  who  had  kept  no  accounts,  but  had  mixed  up 
the  profils  with  his  own  property,  and  purchased  other  estates  with 
the  proceeds  of  the  whole,  was  ordered  to  account  for  the  rents  in- 
stead of  the  profits  ;  and  this  part  of  the  decree  was  affirmed  by  the 
court  of  appeals,  the  judge  who  delivered  its  opinion  remarking;  that 
the  method  adopted  by  the  chancellor  was  the  best,  and  perhaps  the 
only  one  that  could  be  resorted  to  with  effect.  On  this  principle,  too, 
was  determined  Schieflin  v.  Stewart,  1  Johns.  Ch.  Rep.  60,  in  which 
the  refusal  of  an  administrator  to  account  for  the  profils  of  assets 
employed  for  his  benefit  in  trade,  subjected  him  to  compound  interest 
as  the  highest  standard  to  which  the  chancellor  could  recur.  In 
every  thing  but  the  measure  of  interest,  is  not  that  essentially  our 
easel  On  the  same  principle,  too,  is  Hart  v.  Ten  Eyck,  already 
quoted ;  a  case  abounding  with  apposite  and  just  conclusions  in 
respect  to  the  liability  of  trustees  who  furnish  loose  or  imperfect 
accounts,  and  in  which  the  omission  of  an  inventory  was  deemed  a 
proof  of  fraud.  Of  a  part  of  Cassel's  administration,  he  has  given 
no  account  whatever;  so  that  to  reject  his  accounts  entirely,  and 
charge  him  by  an  estimate  of  the  annual  value,  is  a  matter  not  of 
choice,  but  of  necessity.  Consistently  with  a  sense  of  duty,  we  could 
not  rest  satisfied  with  either  his  credits  or  his  charges,  and  by  that 
means  allow  for  a  desertion  of  the  trust,  what  was  promised  for  a 
faithful  execution  of  it. 

There  is  no  reason  for  withholding  the  same  measure  of  account- 
ability in  Spayd's  case.  His  accounts  purport  indeed  to  cover  the 
whole  period  of  his  administration,  but  there  is  such  convincing  proof 
of  his  malversation  as  to  make  them,  resting  as  they  do  on  his  per- 
sonal credibility,  an  insecure  foundation  for  a  decree.  The  means  by 
which  he  procured  the  office,  shows  that  it  was.  not  sought  for  the 
good  of  the  trust.  His  agreement  with  Cassel  to  let  one  of  the  farms 
to  him  at  a  reduced  rent,  as  the  price  of  his  resignation,  was,  in  truth, 
a  purchase  of  his  place  with  the  proceeds  of  the  fund,  which  entitles 
his  representations  to  no  very  extraordinary  confidence.  But  the 
intrinsic  evidence  of  his  accounts  entitles  them  to  still  less.  The 
sum  of  23,000  dollars,  credited  for  house  expenses  and  repairs,  bal- 
ancing, as  it  nearly  does,  the  consolidated  revenues  of  the  estate,  is 
enormous.  The  item  of  house  expenses  alone  is  more  than  11,000 
dollars,  while  the  produce  of  the  farms  in  grain  and  hay  sold,  is  put 
but  at  two-thirds  of  the  sum.  But  the  "  free  table,"  for  which  the 
respondent  thus  takes  credit,  and  to  which  he  would  have  entitled 
himself  by  a  conscientious  discharge  of  his  duty,  could  be  no  more,  by 
the  most  liberal  construction,  than  such  a  living  as  a  farmer  gets 
from  his  own  land,  consisting  of  house-rent,  fuel,  grain,  hay,  vegeta- 
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bles,  fruits,  butchers'  meat,  poultry,  and  whatever  else  may  be  the 
immediate  produce  of  the  estate,  as  well  as  necessary  groceries  pro- 
cured  elsewhere ;  but  the  whole  in  moderation,  as  the  restricted 
amount  of  the  salaries  indicates  that  the  founder  meant  not  to  min- 
ister to  luxury  and  extravagance.  But  as  the  house  expenses  were 
credited,  it  is  not  a  little  strange  that  the  produce  out  of  which  they 
came  was  not  correspondently  charged ;  for  it  is  incredible  that  all 
the  grain,  hay,  vegetables,  stock,  butter,  cheese,  fruit,  cider,  poultry, 
eggs,  and  other  matters  produced  by  the  estate,  were  sold  ;  or  that 
they  netted  no  more  than  the  sum  charged  if  they  were.  Neither 
can  it  be  supposed  that  the  respondent  advanced  his  own  money  for 
any  thing  but  groceries.  These  things  ought  to  have  been  produced 
by  the  estate,  and  not  being  fully  charged,  must  have  been  con- 
sumed by  the  family,  who  surely  could  not  have  required  additional 
articles  of  consumption,  to  the  annual  value  of  700  dollars,  a  sum 
nearly  three  times  as  great  as  the  principal's  salary.  And  that  the 
12,000  dollars  are  not  overcharged  for  repairs,  being  at  the  rate  of 
750  dollars  the  year,  is  altogether  incredible. 

On  the  principle  now  to  be  adopted,  these  matters  sink  into  the 
estimate  of  the  clear  yearly  value,  being  deducted  from  the  gross 
produce  in  order  to  ascertain  the  net  proceeds  ;  and  they  are,  there- 
fore, to  be  dropped  as  particular  items.  As  to  the  salary,  unless  the 
respondent  is  to  be  paid  for  mismanaging  the  estate  for  his  own 
profit,  it  ought  not  to  be  allowed  in  either  case  ;  and  the  item  of 
tuition,  furnished  in  violation  of  the  plain  directions  of  the  will,  stands 
on  no  better  foundation.  In  addition  to  these  considerations,  the  very 
equivocal  position  of  the  respondent  (Spayd)  in  relation  to  those  who 
are  claiming  the  estate  adversely  to  the  trust,  evinced  by  his  refusal 
to  answer  the  interrogatories  touching  his  consanguinity  to  one  who 
was  a  claimant,  and  who  died  leaving  a  descendible  interest  alleged 
to  be  vested  in  the  respondent  himself;  his  supineness  in  respect  to 
the  bill,  at  one  time  before  the  legislature,  to  vest  the  property  in 
those  claimants  or  their  representatives;  and  especially  his  refusal  to 
permit  the  relators  to  take  part  by  their  counsel  in  defending  against 
the  actions  of  ejectment  brought  by  them,  must  destroy  all  confidence 
of  a  personal  nature  in  the  accuracy  of  his  accounts.  But  the 
credits  taken  for  debts  paid  and  expenses  incurred  in  building  the 
saw-mill,  are  to  be  allowed  and  deducted  from  the  aggregate  of  the 
clear  yearly  income  of  the  estate,  to  be  ascertained  by  the  standard 
presently  to  be  named.  On  the  other  hand,  he  is  to  be  charged  with 
the  amount  of  goods  taken  by  Cassel  after  his  resignation,  but  not 
with  the  balance  now  to  be  decreed  against  him,  as  the  respondent 
has  clearly  not  been  guilty  of  such  negligence  in  respect  to  it  as  to 
make  it  his  proper  debt. 

It  remains  but  to  pronounce  upon  the  sum  at  which  the  clear 
yearly  profits  of  the  estate  are  to  be  estimated  arid  charged.  On 
this  part  of  the  case  we  have  the  judgment  of  three  witnesses,  who  put 
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the  proceeds  of  the  mill,  farms  and  town  lots,  respectively,  at  1200, 
1250,  and  1400  dollars  ;  and  we  have  the  answers  of  the  account- 
ants themselves  to  the  inquiries  of  Doctor  Lochman,  putting  the 
proceeds  of  the  whole  at  1600  dollars,  and  substantially  agreeing 
with  the  estimate  of  the  witnesses.  But  as  these  estimates  are 
ever  inaccurate,  and  more  frequently  over  than  under  the  truth,  we 
deem  it  safe  to  adopt  the  sum  of  1000  dollars  as  the  standard,  being 
about  one  per  cent  on  the  capital ;  and  we  direct  the  prothonotary 
to  restate  the  accounts  on  these  principles,  charging  simple  interest 
on  the  produce  of  each  year,  and  allowing  it  on  the  credits. 
Decree  accordingly. 
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Boyer  against  Smith. 

A  landlord,  against  whose  tenant  a  recovery  was  had  in  ejectment,  although 
he  was  no  party  to  it,  and  not  in  the  actual  possession  of  the  land,  is  liable  to 
an  action  of  trespass  for  mesne  profits  :  hence,  upon  the  trial  of  such  ejectment, 
the  landlord  cannot  be  made  a  competent  witness  by  a  release  from  the  tenant. 

In  an  action  of  ejectment  against  one  who  had  been  a  tenant  of  the  plaintiff, 
before  the  defendant  will  be  permitted  to  give  evidence  of  a  title  different  from 
that  of  him  who  had  been  his  landlord,  he  must  prove  that  he  quitted  and  fairly 
gave  up  the  possession  of  the  premises  to  the  lessor,  and  afforded  to  him  time 
to  go  and  repossess  himself.  That  the  tenant  went  and  notified  his  landlord 
that  he  had  quitted,  and  surrendered  the  possession,  and  then  immediately  returned 
and  took  a  lease  from  an  adverse  claimant,  and  went  into  the  possession  again, 
is  not  such  a  surrender  as  will  entitle  him  to  protect  his  possession  under  the 
title  of  such  adverse  claimant. 

A  recital  in  a  will  under  which  a  plaintiff  claims  title,  which  tends  to  preju- 
dice the  defendant's  title,  should  not  be  given  in  evidence. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  ejectment  by  George  Boyer  and  Samuel 
Boyer,  executors  of  George  Boyer  deceased,  against  Jacob  Smith. 
All  the  facts  and  bills  of  exceptions  are  clearly  stated  in  the  opinion 
of  the  court.  The  cause  was  argued  by 

M'Cormick  and  Weidman,  for  plaintiffs  in  error.    Cited,  Graham  «. 
in. — 3  G 
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Moore,  4  Serg.  fy  Rawle  467 ;  2  Burr.  468 :  to  establish  the  posi- 
tion that  one  who  had  been  a  tenant  of  the  plaintiff  in  ejectment, 
will  not  be  permitted  to  give  evidence  of  a  title  different  from 
that  of  his  landlord,  until  he  has  clearly  shown  a  surrender  of  pos- 
session. Jackson  v.  Stone,  13  Johns.  Rep.  447 ;  8  Cowen  290 ;  Osbourn 
v.  Osbourn,  11  Serg.  fy  Rawle  55;  3  Term  Rep.  303 ;  1  Saund.  PI.  # 
Ev.  478;  Cowp.  621 ;  Wood,  on  Land.  $•  Ten.  511  :  to  show  that  a 
landlord  cannot  be  made  a  competent  witness  to  establish  the  title 
of  his  tenant,  because  he  is  liable  to  an  action  of  trespass  by  the 
plaintiff  in  ejectment,  and  the  record  would  be  evidence  against  him. 

/.  A.  Fisher  and  Fisher,  for  defendants  in  error.  That  an  action 
of  trespass  for  mesne  profits  will  only  lie  against  a  tenant  or  a  defend- 
ant in  ejectment :  Run.  on  Eject.  438,  441  ;  2  Burr.  667 ;  Wood,  on 
Land.  <$•  Ten.  421. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  was  an  action  of  ejectment,  brought  in  the 
court  below  by  George  Boyer  and  Samuel  Boyer,  executors  of  the 
last  will  of  George  Boyer  the  elder  deceased,  to  recover  the  posses- 
sion of  one  hundred  and  twenty-seven  acres  and  ninety-five  perches 
of  land,  devised  by  the  testator  to  his  executors,  for  the  purpose  of 
being  disposed  of  in  the  manner  therein  directed.  On  the  trial  of 
the  cause  it  was  shown  that  the  legal  title  in  fee  to  the  land  was 
in  the  testator  before  the  making  of  his  will,  and  continued  to  be  so 
until  the  time  of  his  death.  It  was  also  shown,  on  the  part  of  the 
plaintiff,  that  on  the  23d  of  December  1825,  Jacob  Smith,  the  defend- 
ant in  this  action,  took  a  lease  of  the  land  in  question  of  the  testator  for 
a  term  of  three  years,  to  commence  "  from  the  1st  day  of  April  then 
next  ensuing,"  at  the  yearly  rent  of  275  dollars,  to  be  paid  quar- 
terly :  under  which  the  defendant  entered  and  took  possession  of  the 
land.  The  will  of  the  testator  was  given  in  evidence  so  far  as  to 
show  that  the  plaintiffs  had  the  same  right  to  maintain  this  action 
that  the  testator  himself  would  have  had  in  case  he  had  lived. 
There  was  a  recital  in  the  will,  which  the  court,  on  the  objection  of 
the  defendant's  counsel,  refused  to  permit  the  counsel  of  the  plaintiffs 
to  read  in  evidence  to  the  jury.  This  has  been  made  the  ground  of 
the  first  error  assigned.  The  counsel  for  the  plaintiffs,  however, 
have  very  properly  forborne  to  press  it ;  for  the  court  were  unques- 
tionably right  in  the  opinion  thay  gave  in  respect  to  it. 

After  the  plaintiffs  had  closed  their  testimony  in  chief,  the  defend- 
ant, in  order  to  repel  their  claim,  then  offered  "  to  prove  that  Jacob 
Smith  removed  from  the  property  in  dispute  all  his  personal  property 
and  family  on  the  1st  day  of  April  1829,  and  came  down  to  Harris- 
burg  and  informed  George  Boyer  (meaning  the  lessor  and  the  tes- 
tator) that  he  had  removed  all  his  property  and  family  from  the 
premises,  and  then  surrendered  up  the  possession  of  the  property  to 
Boyer,  and  told  him  to  go  and  take  possession  of  it.  That  Henry 
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Fox,  after  Jacob  Smith  had  removed  all  his  property  and  family  from 
the  property,  entered  into  and  took  possession  of  the  same,  and  this 
without  any  fraud  or  collusion  between  him  and  Jacob  Smith,  and 
without  Smith's  knowledge  that  he,  Fox,  intended  to  take  posses- 
sion." To  this  the  plaintiffs'  counsel  objected,  but  the  court  over- 
ruled the  objection,  and  agreed  that  the  defendant  might  give  the 
evidence.  The  counsel  of  the  plaintiffs  excepted  to  this,  which 
forms  the  second  error  assigned.  I  am  unable  to  perceive  any  error 
in  the  court's  permitting  the  defendant  to  give  such  evidence  if  he 
had  it.  It  might  have  served  as  an  introduction  to  other  evidence 
showing  that  Smith  had  afterwards  come  fairly  into  the  possession 
of  the  land  in  question  under  a  title  paramount  to  that  of  the  testa- 
tor. But  still  it  remained  with  the  court,  after  the  evidence  should 
have  been  given,  as  I  shall  show  in  my  notice  of  the  fourth  error 
assigned,  to  decide  whether  it  tended  to  prove  a  fair  surrender  of  the 
possession  by  Smith,  the  tenant,  to  his  landlord,  or  not. 

Under  this  permission  of  the  court,  the  defendant  then  offered 
Henry  Fox  as  a  witness,  under  whom  he  admitted  that  he  obtained 
and  held  the  possession  of  the  land  by  a  lease  from  Fox,  as  guardian 
for  one  of  the  children  of  Michael  Boyer ;  but  showed  that  he  had 
released  him  from  his  responsibility  as  landlord  by  a  deed  which  was 
produced  by  Fox.  The  plaintiffs,  however,  still  objected  to  his  com- 
petency, on  the  ground  of  his  being  liable  to  them,  in  case  of  their 
recovery  in  this  action,  for  the  mesne  profits  of  the  land,  and  that  he 
was  therefore  interested  in  the  result  of  the  trial.  The  court  how- 
ever overruled  the  objection,  and  admitted  him  to  testify,  to  which 
the  counsel  for  the  plaintiffs  excepted ;  and  this  is  made  the  ground 
of  the  third  error  assigned.  Now  it  is  clear,  that  if  the  plaintiffs  had 
recovered  in  this  action,  they  could  have  maintained  an  action  of 
trespass,  and  would  have  been  entitled  to  recover  in  it  the  mesne 
profits  of  the  land.  But  to  enable  them  to  sustain  such  action,  a 
previous  recovery  in  this  action  was  indispensably  necessary.  For 
the  action  to  recover  the  mesne  profits  being  an  action  of  trespass, 
founded  on  a  violation  of  the  possession  of  the  plaintiff,  cannot  be 
maintained  by  a  party  who  is  not  in  the  possession  of  the  land  at  the 
time  ;  and  it  is  only  by  obtaining  possession  under  a  recovery  in  the 
action  of  ejectment,  that  his  possession  will  relate  back  to  the  com- 
mencement of  his  right  or  title,  and  that  he  will  be  enabled  to  main- 
tain the  action  of  trespass  for  the  mesne  profits  as  far  back  as  he  can 
show  title,  and  is  not  barred  by  the  statute  of  limitations.  Metcalf 
v.  Hervey,  1  Fes.  249  ;  Bull  JV.  P.  87,  88  ;  Mams  on  Ejectment  334, 
335.  In  this  case  then,  if  the  plaintiffs  had  recovered,  Smith,  the 
defendant,  would  have  become  thereby  liable  to  them  for  the  mesne 
profits  ;  and  against  him  it  is  not  questioned  but  the  action  might 
have  been  maintained  for  the  recovery  of  the  same.  But  in  trespass 
it  must  be  recollected  that  all  are  principals,  as  well  those  who 
command,  direct,  or  even  advise  the  act  to  be  done,  though  not  pre- 
sent at  the  doing  of  it,  as  those  who  commit  the  act  under  their 
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direction  or  advice.  Hence  the  person  who  puts  another  into  the 
possession  of  land  as  his  tenant,  to  which  he  has  not  a  good  right,  is 
as  much  a  trespasser,  as  the  tenant  who  enters  upon  the  land  and 
holds  the  possession  thereof  from  the  true  owner.  It  is  also  well 
settled,  that  all  concerned  in  committing  a  trespass  are  liable  to  be 
sued,  either  jointly  or  severally,  by  the  party  injured,  at  his  election, 
for  the  damages  occasioned  thereby.  And  hence  Henry  Fox,  who 
put  Smith  into  the  possession  of  the  land,  and  as  he  testified  himself, 
went  into  the  actual  possession  with  him,  and  even  carried  the  first 
article  of  Smith's  property  back  into  the  house  on  the  land  that  was 
taken,  would  have  been  liable  for  the  mesne  profits  to  the  plaintiffs, 
in  case  they  had  recovered  the  possession  of  the  land  by  means  of 
this  action.  But  if  by  his  testimony  he  could  defeat  the  plaintiffs' 
recovery  in  this  action,  he  of  course  thereby  acquitted  himself  from 
all  liability  to  them  for  the  mesne  profits.  He  was  therefore  directly 
interested  in  preventing  the  recovery  of  the  plaintiffs,  and  was  admit- 
ted as  a  witness  for  the  very  purpose  of  bringing  about  this  end.  It 
is  no  answer  to  this  objection  of  his  interest  in  the  event  of  the  suit, 
to  say  that  he  acted  as  guardian  for  his  ward,  who,  as  he  believed, 
had  a  right  to  the  land.  Because  a  guardian,  who  commits  a  tres- 
pass as  such,  is  liable  to  be  sued  for  it,  and  to  make  compensation 
for  the  injury  occasioned  thereby,  just  as  much  as  if  he  had  done  it 
entirely  for  his  own  benefit.  The  law  will  not  tolerate  a  person  in 
any  character  to  trespass  upon  the  rights  of  others.  In  Chirac  v. 
Reinecker,  11  Wheat.  280,  it  was  settled  that  a  landlord,  against 
whose  tenant  a  recovery  was  had  in  ejectment,  though  the  landlord 
himself  was  no  party  to  the  ejectment,  and  whose  name  did  not  ap- 
pear on  the  record  of  it  at  all,  was  liable  in  an  action  of  trespass  for  the 
mesne  profits;  and  that  the  record  of  the  action  of  ejectment  and  the 
judgment  therein  were  admissible  as  evidence  for  the  plaintiff  in  the 
action  for  mesne  profits,  to  show  the  recovery  of  the  possession  of  the 
land  by  means  of  it,  but  not  to  show  title  against  the  landlord  con- 
clusively, who  was  still  at  liberty  to  prove  that  he  had  a  better  title 
than  the  plaintiff,  notwithstanding  his  recovery  in  the  ejectment. 
The  correctness  of  this  decision  cannot  be  questioned,  I  apprehend, 
either  upon  principle  or  authority  ;  and  I  take  it  to  be  decisive  of  the 
question  raised  in  this  third  error.  It  shows  clearly  that  the  court 
below  were  wrong  in  admitting  Fox  to  testify  on  behalf  of  the  defend- 
ant. The  release  of  the  defendant  to  the  witness,  though  it  dis- 
charged him  from  his  liability  to  the  defendant,  in  case  he  should  be 
evicted  by  the  recovery  of  the  plaintiffs,  did  not  in  the  least  dis- 
charge him  from  his  liability  to  the  plaintiffs  for  the  mesne  profits  of 
the  land,  so  that  he  was  still  most  obviously  interested  in  preventing 
the  plaintiffs'  recovery;  and  we  therefore  think  that  there  is  error  in 
the  third  bill  of  exception. 

Henry  Fox,  after  being  admitted,  testified,  that  having  understood 
that  Smith  had  moved  from  the  land  on  the  last  day  of  March  1829, 
he  went  to  the  house  on  it  the  following  morning,  when  he  found 
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it  empty,  and  Smith  gone  from  it  with  his  family  and  all  his  property. 
That  having  gone  thither  for  the  purpose,  he  took  possession  of  it  as 
the  guardian  of  Michael  Boyer's  daughter  by  his  second  wife.  That 
he  had  heard  that  Smith  was  moving  out,  but  could  not  tell  from 
whom  he  heard  it.  That  some  of  Smith's  goods  were  at  Mrs  Reel's, 
and  some  were  on  the  roadside,  four  or  five  perches  from  the  house  and 
land  in  question,  but  within  a  foot  or  two  of  Mrs  Reel's  house.  He 
was  told  upon  his  arrival  that  Smith  was  gone  to  Harrisburg.  Smith 
returned  about  eight  or  nine  o'clock  in  the  morning  of  that  day, 
while  witness  was  there,  and  told  witness  that  he  had  been  to  see 
George  Boyer,  his  lessor,  in  Harrisburg  (a  distance  of  five  miles), 
and  told  him  (Boyer)  that  he  had  moved  out.  Smith  also  told  the 
witness  that  he  had  no  home  to  go  to  ;  when  the  witness  in  reply 
said  he  would  rent  the  land  in  question  to  him.  This  was  about  ten 
o'clock  A.  M.  of  the  1st  day  of  April  1829.  A  bargain  was  then 
concluded  between  them,  by  which  the  witness  leased  the  land  to 
Smith  at  a  rent  of  120  dollars  per  annum  ;  and  Smith  moved  imme- 
diately back  with  his  family  and  property  into  the  house  upon  the 
land;  and  the  witness  himself  moved  the  first  article  of  Smith's  pro- 
perty into  it.  Smith  had  persons  there  to  assist  him  in  moving  back 
again.  When  Smith  returned  from  Harrisburg  to  the  land  that 
morning  he  was  on  horseback,  riding  at  a  pretty  fast  trot.  The 
witness  saw  nothing  of  the  Boyers  there  that  day.  After  that  Smith 
had  moved  back  on  the  land,  the  witness  came  home,  which  was 
about  dinner-time  of  the  day.  This  witness  also  testified  that 
Michael  Boyer  had  left  three  children  behind  him  at  his  death,  all 
minors,  two  by  his  first  wife,  and  one  by  his  second,  who  survived 
him,  and  married  Smith  the  defendant  afterwards.  That  witness 
took  possession  of  the  land  as  the  guardian  of  the  last  child  only,  and 
had  received  rent  for  the  whole  of  the  land  without  accounting  to 
the  other  children  or  their  guardians  for  any  portion  of  it. 

It  was  further  testified  by  George  L.  Mytinger,  another  witness 
for  the  defendant,  that  Smith,  the  defendant^  called  upon  him  and 
George  Capp  in  Harrisburg,  where  Boyer  the  lessor  then  lived,  on 
the  morning  of  the  1st  of  April  1829,  about  eight  o'clock,  and  asked 
them  to  go  with  him  to  Boyer's  and  witness  his  giving  up  the  house. 
That  they  accordingly  went  with  him  to  Boyer's,  where  Smith,  be- 
ing on  horseback,  and  without  alighting,  said  to  Boyer,  whom  he 
met  at  the  door  of  his  house,  "In  the  presence  of  these  witnesses,  I 
give  up  the  property  I  live  on,  the  tavern  and  plantation."  Boyer 
was  very  deaf,  but  appeared  dissatisfied. 

After  giving  this  evidence,  the  defendant  then  offered  to  prove 
"  that  Michael  Boyer  (the  father  of  the  ward  of  Henry  Fox,  and 
the  son  of  the  lessor)  went  into  possession  of  the  property  in  dispute 
about  the  year  1811  or  1812,  under  a  parol  gift  from  his  father,  and 
continued  in  possession  until  his  death,  by  the  repeated  declarations 
of  George  Boyer  from  1815  down  to  the  time  of  the  death  of  Michael 
Boyer  in  1825  and  after  Michael  Boyer's  death.  That  he  made 
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valuable  improvements  upon  the  same  in  pursuance  of  that  agree- 
ment." 

To  this  the  counsel  of  the  plaintiffs  objected,  alleging  that  the 
defendant  had  failed  to  give  evidence  which  even  tended  to  show 
that  toe  had  surrendered  the  possession  of  the  land  to  George  Boyer, 
his  lessor;  and  that  it  was  not  therefore  competent  for  him  to  set  up 
a  title  to  the  land  in  a  third  person  adverse  to  that  of  his  lessor. 
The  court  however  overruled  the  objection,  and  permitted  the  de- 
fendant to  give  the  evidence.  To  this  opinion  of  the  court  the 
counsel  for  the  plaintiffs  took  exception,  and  have  made  it  the  ground 
of  the  fourth  error. 

The  only  question  presented  in  it  is,  did  the  testimony  given  by 
Fox  and  Mytinger  on  behalf  of  the  defendant  tend  to  show  a  surren- 
der of  the  possession  by  Smith  to  Boyer ;  or,  in  other  words,  was  it 
such  from  which  the  jury  could  fairly  have  inferred  a  surrender 
after  the  expiration  of  the  lease.  Because,  without  a  complete 
and  fair  yielding  up  of  the  possession  by  the  tenant  to  his  landlord, 
at  or  after  the  expiration  of  the  lease,  it  is  well  settled  that  the  tenant 
shall  not  be  permitted  to  controvert  the  title  of  his  landlord. 

Then  does  the  evidence  of  Fox  and  Mytinger  tend  to  prove  such 
a  surrender  by  Smith?  If  it  were  to  be  held  sufficient  to  warrant  a 
jury  in  coming  to  that  conclusion,  the  inevitable  consequence  would 
be,  that  the  rule  of  law  which  declares  that  a  tenant  shall  not  be 
permitted  to  set  up  an  outstanding  title,  either  in  himself  or  in  any 
third  person,  different  from  that  of  his  lessor,  would  be  of  little  avail 
or  protection  to  the  landlord,  for  which  end  it  was  wisely  and  specially 
designed.  In  short,  it  would  be  a  sheer  mockery  of  what  in  law  is 
deemed  a  surrender  of  the  possession,  to  hold  that  it  could  be  inferred 
from  such  evidence.  The  lease  did  not  expire  until  (he  day  that 
Smith,  according  to  the  evidence,  called  on  Boyer  to  give  him  notice 
that  he  yielded  him  the  possession ;  after  which  he  allowed  no  time 
for  Boyer  to  go  and  take  the  possession,  before  that  he  was  back 
again  in  it  himself  with  all  his  family  and  property.  Besides,  it  is 
impossible  not  to  see  that  the  whole  thing  was  a  mere  contrivance, 
to  which  Smith,  and  Fox  were  privy  in  some  way.  If  they  did  not 
communicate  previously  with  each  other  directly  on  the  subject,  it 
cannot  be  doubted  but  that  they  played  into  each  other's  hands  by 
some  signs  given  to  them  from  some  source  which  they  understood, 
for  the  purpose  of  preventing  Boyer  from  taking  possession  of  the 
land.  It  is  perfectly  manifest  that  Smith  did  not  expect  to  part 
with,  and  indeed  I  think  I  may  safely  add,  did  not  intend  to  give  up 
the  possession  to  Boyer :  for  according  to  his  own  declaration,  given 
in  evidence  by  his  own  witness,  he  had  provided  no  other  place  to 
move  to  with  his  family;  and  had  not  even  procured  a  shelter  for 
all  his  movable  property.  Besides,  if  he  had  intended  giving  up  the 
possession  of  the  land,  why  should  he  have  given  himself  the  trouble 
of  riding  five  miles  into  Harrisburg  to  notify  Boyer,  as  he  did. 
Can  it  be  believed  that  he  did  it  with  a  view  to  oblige  Boyer,  in 
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order  that  Boyer  might  take  the  possession  and  provide  a  new  tenant 
as  early  as  possible,  without  loss  of  time  and  rent.  His  manner  of 
doing  what  he  did  in  this  respect,  as  well  as  his  subsequent  conduct, 
demonstrates  that  this  was  not  his  intention,  but  that  it  was  done  for 
the  purpose  of  affording  himself  a  pretence  for  retaking  the  possession 
on  his  return,  under  the  claim  of  some  other  person,  whom  it  would 
seem  he  very  luckily  met  with,  but  I  suppose  not  unexpectedly, 
waiting  to  accommodate  him  to  the  fullest  extent  of  his  wishes. 
A  very  extraordinary  coincidence  indeed,  if  the  effect  of  mere 
chance;  but  it  is  almost  as  easy  to  believe  that  Homer's  Iliad 
was  produced  without  design,  as  that  the  circumstances  under 
which  Smith  retook  the  possession  of  the  land,  happened  without 
concert  and  co-operation.  The  haste  too  with  which  the  pretended 
surrender  and  retaking  of  the  possession  by  Smith  were  done,  rendered 
it  almost  impossible  for  Boyer,  with  the  greatest  possible  exertion, 
assisted  by  all  the  means  imaginable,  to  have  gone  out  five  miles  to 
the  land,  after  the  notice  given,  and  to  have  taken  possession  of  the 
land  before  that  the  defendant  was  back  in  it  again.  Now,  as  be- 
tween the  defendant  and  his  lessor,  it  cannot  be  questioned  but  that 
the  defendant  was  bound  to  allow  Boyer  at  least  a  reasonable  time 
to  resume  the  possession,  before  that  he  himself  attempted  to  retake 
it,  either  of  his  own  authority,  or  under  that  of  another.  Then, 
admitting  all  the  evidence  given  on  the  part  of  Smith  to  be  true,  and 
the  most  favourable  construction  that  it  will  possibly  bear  to  be  put 
on  it  for  him,  did  he  allow  Boyer  a  reasonable  time  for  taking  the 
the  possession  before  that  he  retook  it  himself?  It  appears  to  me 
that  there  can  be  but  one  answer  given  to  this  question ;  and  that  it 
must  be  in  the  negative.  It  would  be  revolting  to  the  common 
sense  of  every  man  to  answer  otherwise.  It  is  not  only  evident  from 
the  testimony  of  the  defendant  himself  that  no  reasonable  time  was 
allowed  for  such  purpose,  but  that  he  had  resolved  with  himself  not 
to  allow  it,  lest  Boyer  should  improve  it  by  taking  the  possession. 
In  short,  it  is  plain  from  his  own  showing  that  he  had  determined  to 
prevent  Boyer  from  retaking  it,  by  seizing  it  himself  and  withholding 
it  from  Boyer.  It  is  most  obvious  that  the  arrangements  were  all 
made  for  that  end,  and  no  other.  Smith  had  provided  no  other 
place  to  move  to,  nor  had  Fox  procured  any  other  tenant  than  Smith 
for  the  land  to  take  the  possession  of  it.  Now  although  it  is  the 
duty  of  the  court,  wherever  evidence  offered  to  be  given  by  a  party 
has  the  slightest  tendency  to  prove  any  fact  or  circumstance  material 
to  the  issue,  to  admit  it  to  go  to  the  jury,  from  whom  the  court  can- 
not afterwards  withdraw  it ;  yet  it  belongs  to  the  court  exclusively 
to  decide  in  the  first  place,  whether  the  evidence  offered,  if  true, 
tends  to  prove  any  thing  material  to  the  issue  or  not,  and  if  it  does, 
not  to  reject  it  when  objection  is  made  by  the  adverse  party  to  its 
being  given  :  so  after  the  party  has  been  permitted  to  give  the  evi- 
dence, and  he  has  given  all  that  he  had  to  support  his  offer,  it  also 
belongs  to  the  court,  and  it  is  its  duty  if  called  on  for  that  purpose, 
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to  decide  whether  the  evidence  so  given  under  the  offer  comes  up  to 
it  or  not,  and  tends  to  prove  what  the  party  alleged  it  would.  Hence, 
in  the  present  case,  as  the  evidence  given  by  the  defendant  fell  short 
of  tending  in  the  slightest  degree  to  prove  a  surrender  of  the  posses- 
sion of  the  land  to  Boyer,  it  was  the  duty  of  the  court  below  to  have 
so  decided,  and  to  have  rejected  the  evidence  offered  for  the  purpose 
of  showing  a  title  in  Michael  Boyer.  We  therefore  think  that  there 
is  error  in  the  fourth  bill  of  exception. 

It  is  unnecessary  tq,decide  upon  the  remaining  exceptions,  because 
the  questions  involved  in  them  could  not  have  arisen  had  the  matters 
in  the  exceptions  already  noticed  been  correctly  decided  by  the  court 
below.  And  as  we  think  they  cannot  be  brought  before  the  court 
for  their  decision  on  the  future  trial  of  this  cause,  we  deen.  it  unne- 
cessary to  express  any  opinion  in  regard  to  them  now. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


Miller  against  Frazier. 

A  notice  written  and  sent  by  a  plaintiff  to  a  defendant,  in  an  action  on  the 
case,  and  a  reply  thereto  by  the  defendant,  may  not  be  given  in  evidence  by 
the  defendant  on  the  trial,  unless  the  reply  contain  some  admission  which  might 
tend  to  lessen  the  damages  claimed. 

In  an  action  on  the  case  for  a  nuisance,  one  who  is  the  special  bail  of  the 
defendant  in  a  subsequent  action  for  a  continuance  of  the  same  nuisance,  is 
incompetent  as  a  witness. 

In  such  action,  he  who  subsequently  to  its  commencement  becomes  the  owner 
of  the  land  upon  which  the  nuisance  is  alleged  to  have  been  erected,  is  incom- 
petent as  a  witness,  because  of  his  privity  of  estate  with  the  defendant. 

In  an  action  for  the  erection  of  a  nuisance,  a  count  may  be  added  to  the 
declaration,  after  the  testimony  on  each  side  is  given,  for  a  continuance  of  it. 

WRIT  of  error  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  on  the  case  by  Andrew  Frazier  against  Chris- 
tian Miller.  The  declaration  contained  one  count,  for  the  erection 
of  an  obstruction  on  the  land  in  the  possession  of  the  defendant,  by 
which  the  water  of  Middle-spring  was  dammed  back  upon  the  land 
and  mills  of  the  plaintiff. 

After  suit  brought,  the  plaintiff  wrote  the  following  notice  to  the 
defendant,  and  received  the  following  reply : 

"  Dear  sir,  you  are  hereby  notified  and  required  to  remove  the 
obstructions  you  have  placed  in  the  stream  of  the  Middle-spring  on 
the  land  you  occupy,  immediately  below  the  line  of  my  land,  as  the 
same  dams  the  water  back,  to  the  great  injury  of  my  mill ;  or  that 
you  lower  the  said  obstruction,  so  that  the  water  be  not  dammed 
back  more  than  two  inches  above  the  original  water  mark,  at  the 
line  of  my  land.  And  that  the  same  be  done  on  or  before  Tuesday 
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next,  the  5th  instant,  and  at.  the  time  of  your  doing  the  same,  you 
are  requested  to  give  me  notice,  that  I  may  attend. 

"1st  August,  1834." 

"  Dear  Sir,  agreeably  to  the  proposition  contained  in  your  note  of 
the  1st  instant,  I  will  alter  the  log  alluded  to  therein,  at  any  time 
that  you  are  disposed  to  attend,  according  to  the  decision  of  the 
arbitrators  on  the  2d  of  October  1833,  to  whom  the  same  was  sub- 
mitted. The  time  you  are  ready  to  attend  you  will  please  to  in- 
form the  bearer  hereof,  or  mention  it  on  this  paper. 

"  August  4th,  1834." 

The  defendant  offered  to  read  these  *to  the  jury,  and  to  follow 
them  by  proof  that  the  parties  did  meet,  and  the  defendant  did  reduce 
his  dam.  This  evidence  was  objected  to  on  the  ground  that  it  was  all 
since  suit  brought ;  and  the  papers  offered  contained  no  acknowledge- 
ment of  the  parties,  or  any  thing  material  to  the  issue  :  that  the  dam 
was  reduced  was  not  objected  to.  The  court  rejected  the  evidence, 
and  sealed  a  bill  of  exceptions. 

The  defendant  then  offered  Christopher  Orr  as  a  witness.  Objected 
to  :  he  is  the  special  bail  of  the  defendant  in  a  recognizance  taken 
on-an  appeal  from  an  award  of  arbitrators  in  a  subsequent  suit  for  a 
continuance  of  the  same  nuisance.  The  court  rejected  the  witness, 
and  sealed  a  bill  of  exceptions. 

The  defendant  then  offered  Jacob  Miller  as  a  witness.  Objected  to : 
the  land  on  which  the  nuisance  is  alleged  to  have  been  erected  had 
been  sold  by  an  order  of  the  orphan's  court,  and  the  witness  offered 
became  the  purchaser ;  the  return  of  the  sale  had  been  made,  but 
not  confirmed.  The  court  rejected  the  witness,  and  sealed  another 
bill  of  exceptions. 

After  the  testimony  had  been  all  given  to  the  jury,  the  plaintiff 
asked  leave  to  file  a  new  count  for  a  continuance  of  the  nuisance  ; 
which  was  objected  to  by  the  defendant :  the  court  granted  leave  to 
file  the  count,  and  offered  a  continuance  of  the  cause  to  the  defend- 
ant, which  was  declined ;  and  the  court  sealed  a  fourth  bill  of  ex- 
ceptions. 

These  bills  of  exceptions  were  the  subjects  of  the  assignment  of 
errors. 

Alexander,  for  plaintiff  in  error,  contended,  that  the  notice  of  the 
plaintiff  contained  an  acknowledgement  of  the  existence  of  a  con- 
tract between  the  parties  as  to  the  height  of  the  dam,  and  should 
have  been  received  in  evidence  :  that  Christopher  Orr  had  no  interest 
which  was  not  so  remote  and  dependent  upon  so  many  contingen- 
cies, as  not  to  come  with  any  rule  which  would  exclude  him  as  a 
witness;  and  cited  1  Phil.  Ev.  41,  note;  Miles  v.  O'Harra,  1  Serg. 
$  Rawle  36  ;  Conter  v.  Pearce,  1  Term  Rep.  163  ;  2  Stark.  744,  776, 
786  :  that  Jacob  Miller  was  not  interested  because  he  had  no  title, 
and  might  have  none  ;  but  even  if  he  did  afterwards  acquire  title,  a 
verdict  and  judgment  in  this  suit,  to  which  he  was  not  a  party, 
in. — 3  H 
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would  not  affect  him  :  that  granting  leave  to  file  a  new  count  was 
the  introduction  of  a  new  and  different  cause  of  action,  and  should 
not  have  been  permitted. 

Devor  and  Watts,  with  whom  was  Graham,  for  defendants  in  error. 
The  papers  offered  did  not  contain  any  admission  by  the  plaintiff, 
and  were  not  material.  Miller,  the  witness,  had  an  inchoate  right 
to  the  land,  and  when  his  right  was  perfected  an  action  for  a  conti- 
nuance of  the  nuisance  would  have  been  maintainable  against  him, 
and  consequently  the  verdict  and  judgment  which  established  the 
nuisance  would  have  been  evidence  against  him.  2  Esp.  Rep.  653  ; 
Bull.  JV.  P.  75.  And  that  he  and  Christopher  Orr  were  rightly 
excluded  on  the  ground  of  interest,  were  cited,  Peaks.  Ev.  149  ; 
1  Phil.  Ev.  45;  Sriyder  v.  Snyder,  6  Binn.  319;  Evans  v.  Keiser, 
5  Serg.  4-  Rawle  371  ;  M'Veaugh  v.  Govas,  1  Doll.  62.  Counts  for 
the  erection  and  continuance  of  a  nuisance  may  be  joined.  2  Chit. 
PI.  284,  235. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is  the  rejection,  by  the  court 
below,  of  the  notice  sent  by  the  plaintiff  below  to  the  defendant,  and 
the  reply  of  the  latter  thereto ;  which  were  offered  in  evidence  by 
the  defendant.  This  notice,  it  must  be  remembered,  was  given 
after  the  commencement  of  this  action,  and  contains  no  admission 
on  the  part  of  the  plainliff  of  any  fact  that  I  can  perceive  which 
would  have  been  material  to  the  issue  in  any  way,  or  have  tended 
either  to  defeat  or  to  diminish  the  plaintiff's  claim  to  damages ;  I 
therefore  think  the  court  was  right  in  rejecting  it. 

The  second  error  is,  that  the  court  decided  that  Christopher  Orr, 
who  was  offered  as  a  witness  by  the  defendant  below,  was  interested 
in  the  event  of  the  suit,  and  therefore  incompetent.  Christopher  Orr 
was  the  special  bail  of  the  defendant  in  a  subsequent  action  brought 
against  him  by  the  plaintiff  for  a  continuance  of  the  nuisance,  for  the 
erection  of  which  this  action  was  brought.  Now  it  cannot  well  be 
questioned  but  the  verdict  and  judgment  given  in  this  case  would 
be  evidence  in  the  subsequent  one,  in  which  Christcpher  Orr  is  spe- 
cial bail,  and  would  be  decisive  of  it  either  in  favour  of  the  plaintiff 
or  the  defendant,  as  the  verdict  and  judgment  in  this  should  happen 
to  be  for  the  one  or  the  other.  If  in  favour  of  the  defendant  below, 
then  it  would  amount  to  an  acquittal  of  him  from  all  liability  in  the 
second  action;  because  if  it  had  been  determined  in  this  that  no  nui- 
sance had  been  erected  by  the  defendant,  it  would  have  followed  of 
necessary  consequence,  that  the  defendant  could  not  be  guilty  of 
continuing  it.  For  it  is  utterly  impossible  that  any  thing  of  the 
kind  can  be  continued  in  existence  which  never  had  one.  Chris- 
topher Orr  being  offered  then  as  a  witness,  generally,  on  behalf  of 
the  defendant  below,  with  a  view  to  procure  by  his  testimony  a  ver- 
dict in  favour  of  the  defendant,  was  literally  offered  to  establish  that 


May  1835.]  OF  PENNSYLVANIA.  459 

[Miller  v.  Frazier.] 

which  would  have  discharged  him  from  his  responsibility  as  special 
bail  in  the  subsequent  action  for  the  continuance  of  the  nuisance. 
This  would  have  been  in  effect  the  same  as  if  this  latter  suit  itself 
had  been  on  trial,  and  Orr  had  been  offered  as  a  witness  on  behalf 
of  the  defendant,  wherein  it  is  admitted  that  he  could  not  have  been 
properly  admitted.  It  appears  to  me  that  it  may  safely  be  laid  down 
as  a  general  rule,  that  whenever  the  verdict  and  judgment  which 
the  person  offered  as  a  witness  is  to  bring  about  by  his  testimony, 
will  necessarily  either  lessen  or  discharge  him  from  his  obligation 
or  responsibility,  he  is  incompetent,  and  cannot  be  admitted  to 
testify.  And  here  it  appears  to  me  that  the  necessary  effect  of  a 
verdict  and  judgment  in  favour  of  the  defendant  would  have  been 
to  have  released  Christopher  Orr  from  his  responsibility  as  special 
bail,  because  such  verdict  and  judgment  would  have  barred  the 
plaintiff's  recovery  in  the  second  action  for  the  continuance  of  the 
nuisance  wherein  Orr  was  bail.  I  therefore  think  the  court  decided 
correctly  as  to  this  point. 

The  third  matter  assigned  for  error  is,  that  the  court  refused  to 
admit  Jacob  Miller  to  testify  as  a  witness  on  behalf  of  the  defendant. 
Some  time  after  the  commencement  of  this  action,  Jacob  Miller  be- 
came the  owner  of  the  land  on  which  the  nuisance  was  alleged  to 
have  been  erected,  and  succeeded  to  the  right  of  the  defendant  in  " 
the  possession  thereof.  Having  thus  become  privy  in  estate  to  the 
defendant  in  this  action,  it  necessarily  follows  that  a  recovery  therein 
by  the  plaintiff  for  the  erection  of  the  nuisance  rrught  have  been 
given  in  evidence  in  an  action  brought  thereafter  against  him  for  a 
continuance  of  it,  and  it  would  be  conclusive  against  him,  unless  he 
were  to  show  that  the  nuisance  had  been  abated  previously  to  bring- 
ing the  action.  Hence  he  was  directly  interested  in  the  event  of 
the  trial  of  this  suit,  and  was  offered  as  a  witness  to  prove  that  the 
defendant  had  done  nothing  more  than  what  he  had  a  right  to  do, 
in  erecting  a  darn  across  the  stream  for  the  purpose  of  obtaining  the 
more  advantageous  use  of  the  water,  and  by  this  means  to  procure 
a  verdict  for  the  defendant,  which,  if  confirmed  by  the  court,  would 
have  been  conclusive  evidence  in  favour  of  his  exercising  the  same 
right  and  continuing  the  dam  as  the  defendant  had  it.  Conceiving 
then  that  Jacob  Miller  was  interested  in  procuring  a  verdict  for  the 
defendant  in  this  action,  I* think  the  court  was  right  in  rejecting  his 
evidence. 

The  fourth  and  last  error  is,  that  the  court  permitted  the  plaintiff, 
on  the  trial  of  the  cause,  after  the  testimony  was  closed  on  both  sides, 
to  amend  his  declaration  by  adding  and  filing  a  count  for  a  continu- 
ance of  the  nuisance.  The  objection  to  this  is,  that  the  continuance 
of  the  nuisance  was  a  totally  different  cause  of  action  from  the  erec- 
tion of  it,  and  therefore  not  authorized  by  the  act  of  assembly  of 
1806,  which  directs  courts  to  permit  any  informality  in  the  declara- 
tion or  plea  to  be  amended  either  before  or  on  the  trial  of  the  cause, 
whenever  it  may  be  necessary,  in  order  to  have  it  decided  according 
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to  its  merits.  Now  it  is  most  likely  that  on  the  trial  of  this  cause, 
after  both  parties  had  given  their  evidence,  it  appeared  to  the  court 
that  the  defendant  had  erected  a  nuisance,  but  whether  it  was  not  the 
same  for  which  a  former  recovery  was  shown  to  have  been  obtained 
against  him,  may  have  seemed  somewhat  doubtful,  and  therefore  in 
order  to  free  the  case  from  embarrassment  and  all  doubt,  and  at  the 
same  time  to  insure  a  trial  and  decision  of  the  real  matter  in  contro- 
versy between  the  parties,  according  to  the  merits  thereof,  it  may 
have  been  necessary  to  permit  the  second  count  to  be  added  to  the 
declaration  and  filed  in  the  cause.  If  the  defendant  had  thought 
himself  taken  by  surprise  in  this  permission  being  granted  by  the 
court,  and  had  been  of  opinion  that  he  was  not  then  as  well  prepared 
to  meet  the  trial  of  the  cause,  under  this  new  aspect,  as  he  could  be 
at  any  subsequent  term,  he  had  a  right  to  demand  a  discharge 
of  the  jury  from  the  trial  of  the  cause,  and  a  continuance  of  it  to 
the  next  term ;  Lbut  having  made  no  application  to  the  court  for  this 
purpose,  we  are  bound  to  conclude  that  he  was  as  well  prepared 
to  encounter  the  trial  of  the  cause  then,  in  the  altered  form  that 
was  given  to  it  by  the  amendment,  as  he  could  be  at  any  subsequent 
term  or  time.  Nothing  is  more  common,  I  believe,  than  to  file  a 
declaration  in  such  an  action  as  the  present,  in  the  first  instance, 
containing  in  it  two  counts  ;  that  is,  one  for  erecting  a  nuisance  and 
the  second  for  continuing  it.  The  subject  matter  of  both  may  be 
said  to  be  the  same,  and  they  certainly  both  grow  out  of  the  same 
transaction,  so  that  it  cannot  well  be  said  that  the  latter  count  is  so 
different  from  the  first  as  to  be  without  the  mischief  that  was  intend- 
ed to  be  remedied  by  the  provisions  of  the  act  in  this  behalf. 
Judgment  affirmed. 


Weakly  against  Rover. 

Qutere?  Whether,  in  an  action  of  trespass  against  two  or  more  defendants, 
the  jury  may  find  a  several  amount  of  damages  -against  each ;  and  upon  such 
finding,  whether  a  judgment  may  be  rendered  against  each  ? 

After  a  plaintiff  in  trespass  or  trover  against  two  or  more  defendants,  has 
been  permitted,  without  objection,  to  give  evidence  showing  that  they  had  se- 
verally committed  two  or  more  trespasses  or  conversions,  the  jury  may  give  a 
verdict  finding  them  guilty  severally,  and  assessing  the  damages  severally ;  after 
which  the  plaintiff  has  a  right  to  make  his  election,  and  say  for  which  of  the 
sums  assessed  he  will  take  judgment,  against  whomsoever  of  the  defendants  it 
may  be  found,  if  he  will,  at  the  same  time,  enter  a  nolle  prosequi  against  all  the 
other  defendants. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

The  facts  of  this  case,  upon  which  the  judgment  of  the  court  was 
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founded,  are  fully  stated  in  the  opinion  of  the  court.     The  cause  was 
argued  by 

Alexander  and  Williamson,  for  plaintiff  in  error. 

Watts  and  Penrose,  for  defendants  in  error,  who  cited,  Ham,  on 
Parties  85  ;  3  Starkie  1441  ;  Guille  v.  Swan,  19  Johns.  Rep.  381  ; 
Sedley  «.  Sutherland,  3  Esp.  Ca.  202  ;  White  v.  M'Neaiy,  1  Bay  11. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  was  an  action  of  trespass  brought  by  Weak- 
ly, the  plaintiff  in  error,  against  John  Royer,  Benjamin  Royer  and 
Emanuel  Royer  for  beating  and  killing  a  colt,  the  property  of  the 
plaintiff.  On  the  trial  of  the  cause,  the  plaintiff  produced  witnesses 
who  testified  that  John  and  Benjamin  beat  and  abused  the  colt  on 
Friday  of  a  certain  week  before  the  commencement  of  the  suit,  and 
that  Emanuel  beat  and  abused  it  on  the  Saturday  following.  The 
defendants  were  brothers,  and  lived  together  as  members  of  their 
father's  family;  but  it  did  not  appear  from  the  evidence  that  there- 
was  any  concert  between  them  for  the  purpose  of  beating  the  colt. 
It  was  merely  testified  by  the  witnesses  that  John  and  Benjamin 
beat  the  colt  on  Friday  without  the  presence  of  Emanuel,  or  any  di- 
rection from  or  participation  by  him  therein,  that  they  knew  of;  and 
that  Emanuel,  without  the  presence  of  John  and  Benjamin,  or  either 
of  them,  or  any  direction  from  them  or  either  of  them  that  the  wit- 
nesses knew  of,  beat  the  colt  on  Saturday ;  and  that  the  colt  died 
some  time  afterwards  with  apparent  marks  of  violence  upon  it. 

The  court,  after  the  evidence  was  closed,  instructed  the  jury,  among 
other  things,  that  "from  the  injury  of  Friday  it  [the  colt]  may  have 
been  more  easily  killed  on  Saturday.  This  would  not  excuse  Ema- 
nuel if  he  inflicted  the  further  injury  that  occasioned  its  death.  But 
it  would  not  render  John  and  Benjamin  liable,  if  the  fatal  injury  was 
not  committed  by  them,  though  they  might  have  done  some  injury 
to  the  colt  on  Friday." 

In  this  instruction  the  plaintiff  alleges  that  the  court  erred.  It 
has  been  argued,  and  strongly  urged  by  the  counsel  for  the  plaintiff, 
that  the  court  ought  to  have  instructed  the  jury,  that  if  they  believed 
from  the  evidence  given,  that  the  death  of  the  colt  was  occasioned 
partly  by  the  beating  of  Friday  and  partly  by  that  of  Saturday,  it 
was  their  duty  to  find  a  verdict  for  the  plaintiff  against  all  the  de- 
fendants jointly,  giving  him  damages  at  least  equal  in  amount  to 
the  value  of  the  colt;  or  in  case  they  should  be  of  opinion  that  the 
death  of  the  colt  was  produced  either  by  the  beating  of  Friday,  or  by 
that  of  Saturday,  but  could  not  determine  which,  that  it  would  be 
proper  for  them  to  give  a  like  verdict  in  favour  of  the  plaintiff.  If 
it  had  appeared  from  any  part  of  the  evidence  that  Emanuel  had  been 
accessary  in  any  way  to  the  beating  of  the  colt  by  John  and  Benja- 
min on  Friday,  or  that  John  and  Benjamin  had  been  accessary  to 
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the  beating  of  it  by  Emamiel  on  Saturday,  such  instructions  as  the 
plaintiff's  counsel  contend  for  would  doubtless  have  been  right 
enough  ;  but  in  the  absence  of  such  evidence,  I  am  inclined  to 
think  that  the  court  would  have  erred  if  they  had  so  directed  the 
jury.  In  that  part  of  the  charge  of  the  court  to  the  jury  which 
is  complained  of,  the  court,  in  speaking  of  the  acts  of  John  and  Ben- 
jamin committed  on  Friday,  and  those  of  Emanuel  committed  by  him 
on  Saturday,  must  be  understood  to  view  them  as  having  no  con- 
nexion with  each  other  by  concert  or  otherwise;  and  hence,  if  John 
and  Benjamin  killed  the  colt,  Emanuel  could  not  be  made  jointly 
responsible  with  them  to  the  plaintiff  for  the  loss  of  it;  or  if  it  was 
killed  by  the  act  of  Emanuel  alone,  done  on  Saturday,  John  and  Ben- 
jamin could  not  be  made  jointly  answerable  in  damages  to  the  plain- 
tiff for  the  killing  of  it.  That  the  court  must  be  understood  as  giving 
this  direction  to  the  jury^  provided  they  should  be  of  opinion,  from 
the  evidence,  that  there  was  no  participation  on  the  part  of  Emanuel 
with  John  and  Benjamin  in  the  transactions  of  Friday;  and  again, 
no  participation  on  the  part  of  John  and  Benjamin  with  Emanuel  in 
his  conduct  on  Saturday:  is  made  still  more  manifest  from  the  sen- 
tence in  the  charge  immediately  preceding,  in  which  the  court  say, 
that  "  if  it  £the  colt]  did  not  die  of  the  injury  committed  on  Friday, 
Benjamin  and  John  are  not  guilty,  if  they  in  no  way  participated  in 
the  transactions  of  Saturday.  So  with  regard  to  Emanuel,  if  it  did 
not  die  of  the  wounds  of  Saturday."  Thus  plainly  intimating  to  the 
jury,  that  if  the  defendants  participated  with  each  other  in  the  acts 
of  both  or  either  of  those  days,  so  as  to  cause  the  death  of  the  colt, 
they  would  be  jointly  and  alike  guilty  and  liable  to  make  compensa- 
tion to  the  plaintiff  for  the  loss  of  the  colt.  Besides  it  is  evident  from 
the  whole  charge  of  the  court  throughout,  that,  as  the  evidence  tend- 
ed to  show  that  John  and  Benjamin,  without  any  connexion  with 
Emanuel,  had  beaten  the  colt  on  Friday,  and  that  Emanuel  had 
again,  without  any  connexion  with  John  and  Benjamin,  beaten  it  on 
Saturday,  and  if  the  jury  should  be  of  this  opinion,  the  court  meant 
to  tell  them,  that  upon  such  ground  they  could  not  find  the  de- 
fendants jointly  guilty  and  make  them  thus  jointly  liable  to  compen- 
sate the  plaintiff  for  the  loss  of  the  colt,  although  they  should  be 
satisfied  that  the  violence  committed  on  it  upon  each  of  the  days 
mentioned  contributed  to  and  caused  its  death. 

Now  if  the  killing  of  the  colt  had  been  the  gist  of  the  plaintiff's 
action,  the  charge  of  the  court  would  have  covered  the  whole  case, 
and  have  given  to  the  jury  every  thing  necessary  to  be  known  in 
respect  to  the  law  on  the  subject  to  enable  them  to  find  a  verdict  in 
accordance  with  it.  But  the  unlawful  beating  of  the  colt  was  the 
very  gist  of  the  action,  and  not  the  killing.  The  killing  was  intro- 
duced into  the  declaration  as  the  effect  of  the  beating,  and  to  show 
the  extent  of  the  injury  which  the  plaintiff  sustained  thereby.  It  is 
therefore  only  a  circumstance  which,  if  found  by  the  jury  to  be  true, 
required  them  to  give  proportionate  damages.  The  beating  of  the 
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colt,  therefore,  though  the  real  gist  of  the  action,  seems  to  have  been 
lost  sight  of  by  the  court  in  their  charge  to  the  jury  throughout^  for 
they  set  out  by  putting  the  questions  to  them,  "Was  the  colt  killed'? 
If  it  was,  by  whom  1  These  are  questions  of  fact  to  be  decided  by 
(he  jury."  And  then  the  court  proceed  to  notice  the  evidence  rela- 
tive to  this  part  of  the  case.  I  am,  however,  far  from  being  satisfied 
that  this  oversight  of  the  court,  in  their  charge  to  the  jury,  was  not 
occasioned  by  the  course  of  the  argument  taken  by  the  counsel  for 
the  plaintiff,  who  most  likely  insisted  there,  as  they  have  done  here, 
that  if  the  defendants  by  beating  the  colt  caused  its  death,  though 
done  by  them  severally,  on  different  days,  even  without  concert,  yet 
the  court  ought  notwithstanding  to  instruct  the  jury  that  they  were 
jointly  liable  to  the  plaintiff  to  pay  to  him  .such  damages  as  would 
at  least  be  sufficient  to  compensate  him  for  the  loss  of  the  colt.  And 
conceiving  probably,  if  we  may  judge  from  the  confidence  with 
which  they  endeavoured  to  maintain  the  correctness  of  this  proposi- 
tion before  us,  that  the  court  would  so  direct  the  jury,  they  never 
thought  of  calling  the  attention  of  the  court  to  the  true  ground  of 
the  plaintiff's  action.  If  the  counsel  for  the  plaintiff  had  requested 
the  court,  as  they  might,  and  perhaps  ought  to  have  done,  to  instruct 
the  jury,  that  if  they  were  satisfied  from  the  evidence  that  John  and 
Benjamin  had  beaten  the  colt  on  Friday,  though  such  beating  did 
not  cause  the  death  of  the  colt,  yet  they  were  guilty  of  the  trespass 
of  beating  the  colt  alleged  in  the  plaintiff's  declaration,  and  ought 
therefore  to  be  found  guilty  of  the  beating,  and  made  to  pay  to  the 
plaintiff  such  damages  as  the  jury  under  all  the  circumstances  proved 
might  think  right ;  and  that  in  assessing  the  amount  thereof,  they 
were  not  restricted  to  a  sum  barely  sufficient  to  redress  the  plaintiff 
for  the  actual  damage  sustained,  but  might  give  exemplary  damages 
equal  to  the  price,  or  double  the  price,  of  the  colt :  and  more  espe- 
cially ought  they  to  do  so,  if  they  believed  the  beating  to  have  been 
done  without  any  extenuating  circumstance ;  and  so  in  like  man- 
ner ought  Emanuel  to  be  found  guilty,  and  several  damages  to  be 
assessed  against  him,  if  they  should  be  of  opinion  that  he  had  beaten 
the  colt  on  Saturday.  A  question  might  then  have  been  raised, 
after  such  several  finding  and  assessing  of  damages  by  the  jury 
against  the  defendants,  whether  the  court  could  render  judgments 
according  to  the  finding  of  the  jury.  This  is  one  perhaps  not  alto- 
gether settled.  Hill  v.  Goodchild,  5  Burr.  2792.  In  Player  v. 
Warn  and  Dews,  Cro.  Car.  54,  which  is  recognized  by  Mr  Justice 
Butter  in  his  JVm  Prius  94,  it  was  ruled  that  judgment  might  be 
given  on  such  a  verdict  according  to  the  finding  of  the  jury.  In  Sir 
John  Heydon's  case,  11  Co.  5  6,  it  is  said  that  "  in  trespass  against 
two,  if  the  jury  find  one  guilty  at  one  time,  and  the  other  at  another 
time,  then  several  damages  may  be  taxed."  /.  Brownl.  233  ;  Jenk. 
Cent.  269,  Ca.  86.  And  Mr  Tidd  in  his  Practice  K.  B.  805,  seems  to 
have  considered  the  law  so  settled.  So  in  conformity  to  this  princi- 
ple, the  supreme  court  of  New  York  in  Jackson  ex  dem.  Haines  arid 
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others  v.  Woods  and  others,  5  Johns.  278,  where  the  jury,  in  eject- 
ment against  five  defendants  upon  a  joint  plea  of  not  guilty,  found 
each  of  them  severally  guilty  of  having  ejected  the  plaintiff  from  dis- 
tinct and  different  portions  of  the  demised  premises,  gave  judgment 
accordingly.  In  Chapman  v.  House  and  others,  2  Stran.  1140, 
Chief  Justice  Lee,  in  trespass  against  three  defendants  for  taking 
goods  and  false  imprisonment,  where  they  did  not  join  in  pleading, 
thought  that  the  jury  might  sever  the  damages,  and  they  accord- 
ingly gave  one  shilling  against  one  of  the  defendants,  100  pounds 
against  the  second,  and  acquitted  the  third.  So  in  Lane  v.  Santaloe, 
1  Stran.  79,  in  an  action  on  the  case  against  two  defendants  for  a 
malicious  prosecution,  the  jury  gave  200  pounds  damages  against 
one,  and  20  pounds  against  the  other,  and  Chief  Justice  Parker 
directed  the  verdict  to  be  taken  accordingly.  But  afterwards,  in 
Lowfield  v.  Bancroft  et  al.,  2  Stran.  910,  Lord  Raymond,  Chief 
Justice,  in  a  similar  case,  said  it  could  not  be  done,  and  the  jury 
accordingly  gave  a  general  verdict  against  both  defendants  for  100 
pounds,  instead  of  800  pounds  against  one  of  them  and  100  pounds 
against  the  other,  as  they  had  proposed  doing. 

Mr  Starkie,  in  his  Treatise  on  Evidence,  part  4,  page  1441,  also 
lays  it  down,  that  "  if,  in  an  action  against  A  and  B,  the  plain- 
tiff proceed  for  several  trespasses,  but  cannot  show  that  A  and  B 
were  concerned  in  all  of  them,  he  must  elect  to  proceed  on  those  only 
whiclrthey  committed  jointly  ;  or  if  he  choose  to  proceed  in  respect 
of  any  trespass  committed  by  A  alone,  B  will  be  entitled  to  a  ver- 
dict of  acquittal."  For  this  he  refers,  in  the  margin,  to  a  nisi  prius 
decision  of  Lord  Kenyon,  in  Sedley  v.  Sutherland,  3  Esp.  Ca.  202, 
which  seems  to  sustain  him.  So  in  Nicoll  v.  Glennie,  1  »M.  fy  S. 
588,  it  was  held  that  a  plaintiff  in  trover  could  not  recover  against 
several  defendants  for  several  conversions  of  the  same  goods  ;  but,  in 
order  to  fix  all  the  defendants,  he  must  prove  a  joint  conversion  by  all, 
and  if  the  evidence  showed  separate  conversions,  he  must  take  his 
verdict  against  those  defendants  only  who  were  parties  to  one  con- 
version, and  all  the  other  defendants  must  be  found  not  guilty. 
Doubtless  many  powerful  reasons  may  be  advanced  in  support  of 
this  latter  doctrine  ;  and  perhaps  the  better  opinion  is,  that  the  plain- 
tiff can  have  judgment  but  for  one  of  the  sums  assessed  as  damages. 
I,  however,  do  not  intend  to  express  any  definitive  opinion  on  the 
point ;  but  am  decidedly  of  opinion  that  after  a  plaintiff,  either  in 
trespass  or  trover,  against  two  or  more  defendants,  has  been  per- 
mitted without  objection  to  give  evidence  showing  that  they  had 
severally  committed  two  or  more  trespasses  or  conversions,  that  the 
jury,  if  they  credit  the  evidence,  may  give,  and  unless  the  plaintiff 
by  his  election  dispense  with  it,  ought  to  give  a  verdict  finding  them 
guilty  severally,  and  assessing  the  damages  severally  according  to 
the  evidence  ;  after  which  the  plaintiff,  although  it  may  be  that  he 
cannot  have  judgment  against  them  severally,  according  to  the 
finding  of  the  jury,  yet  has  a  right  to  make  his  election,  and  to  say 
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for  which  of  the  sums  assessed  as  damages  he  will  take  judgment, 
against  whomsoever  of  the  defendants  it  may  be  found,  if  he  will  at 
the  same  time  enter  a  nolle  pros equi  against  all  the  other  defendants. 
This  course  is  fully  sustained  by  Rodney  v.  Strode  et  al.,  Carth.  20; 
where  in  trespass  against  three  defendants  the  jury  found  them  all 
guilty  jointly,  but  severed  the  damages,  and  the  plaintiff  entered  a 
nolle  prosequi  as  to  two  of  the  defendants,  and  took  judgment  against 
the  third,  according  to  the  finding  and  assessment  of  the  jury.  This 
judgment  being  given  in  the  king's  bench,  was  affirmed  on  error  in 
the  exchequer  chamber,  and  finally  in  the  house  of  lords.  The 
same  principle  is  established  in  Walsh  v.  Bishop,  Cro.  Car.  239,  243, 
which  was  also  affirmed  on  error,  and  laid  down  by  Tidd,  in  his 
Practice  K.  B.  805. 

Taking  this  view  of  the  matters  involved  in  this  case,  and  con- 
ceiving that  the  jury,  from  the  charge  of  the  court,  misapprehended 
the  gist  of  the  action,  as  well  as  the  grounds  upon  which  the  plain- 
tiff would  have  been  entitled  to  recover  damages,  in  case  the  jury 
from  the  evidence  should  be  of  the  opinion  that  the  defendants  had 
either  jointly  or  severally  beaten  the  colt,  I  think  there  ought  to  be 
a  new  trial. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Norris  against  Monen. 

What  lands  are  described  by  a  warrant,  must  be  judged  of  from  the  warrant 
itself,  and  from  testimony  descriptive  of  their  local  situation  :  the  intention  of 
the  warrantee,  as  to  the  lands  designed  to  be  appropriated,  is  not  a  subject 
which  should  be  inquired  into. 

The  testimony  of  a  witness  who  is  dead,  or  out  of  the  state,  which  was  given 
in  a  trial  of  an  ejectment  by  one  tenant  in  common,  cannot  be  given  in  evidence 
in  the  trial  of  an  ejectment  for  part  of  the  same  land  by  another  tenant  in  com- 
mon. 

In  what  cases  the  field  notes  of  a  former  deputy  surveyor,  or  a  draft  made  by 
him,  or  by  a  person  who  was  his  known  and  acknowledged  assistant,  and  when 
such  testimony  may  be  given  as  evidence  of  title  and  boundary,  is  here  exa- 
mined. 

WRIT  of  error  to  the  common  pleas  of  Huntingdon  county. 

This  was  an  action  of  ejectment  by  Adam  Monen  and  Elizabeth 
his  wife,  and  others,  against  John  Norris  and  John  Norris,  Jun.  On 
the  trial  of  the  cause  the  plaintiffs  offered  in  evidence  a  draft,  pur- 
porting to  be  a  draft  of  James  Roberts,  of  three  hundred  and  forty 
acres  of  land,  and  to  have  been  made  by  Joshua  Elder ;  offered  be- 
cause it  was  referred  to  in  all  the  deeds,  and  had  accompanied  the 
possession  of  the  land  ;  both  parlies  claiming  under  the  same  com- 
iii. — 3  i 
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mon  ancestor,  and  the  survey  not  having  been  returned  :  it  was  also 
produced  by  the  defendant,  on  notice.  It  was  objected  to,  and  the 
objection  overruled,  and  exception  taken  by  the  defendant. 

The  plaintiff  next  offered  evidence  of  declarations  of  Joseph  Nor- 
ris, after  lie  took  out  the  warrant,  and  before  he  conveyed  it  to  his 
son,  as  to  the  land  he  intended  to  claim  under  it :  this  was  objected 
to,  but  the  objection  was  overruled  and  exception  taken. 

The  plaintiff  also  offered  to  prove  what  was  sworn  to  by  a  wit- 
ness now  deceased,  on  a  trial  of  an  ejectment  for  another  part 
of  the  same  land  by  co-tenants  in  common  of  the  present  plaintiffs 
against  the  same  defendants  :  this  was  objected  to,  and  the  objection 
was  overruled,  and  exception  taken  by  the  defendants.  These  bills 
of  exception  were  the  subjects  of  the  errors  assigned,  as  also  the 
opinion  of  the  court,  but  which  gave  rise  to  the  decision  of  no  prin- 
ciple. 

Sell  and  Miles,  for  plaintiff  m  error. 
Potter,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  case  has  called  the  attention  of  this  court  to 
some  points  which  are  perhaps  not  precisely  settled  under  all  circum- 
stances, and  to  some  which  I  had  supposed  were  conclusively  settled*. 

In  what  cases  the  field  notes  of  a  former  deputy  surveyor,  or  a 
draft  made  by  him,  or  by  a  person  who  was  his  known  and  acknow- 
ledged assistant,  can  be  given  in  evidence,  seems  not  to  be  settled 
with  as  much  precision  as  could  be  wished.  The  old  cases,  and 
those  of  late  date,  do  not  appear  altogether  consistent.  On  reflec- 
tion, perhaps,  this  will  not  appear  strange ;  and  perhaps  the  time  may 
come,  and  is  come  in  many  cases  and  under  many  circumstances, 
when  such  field  notes  or  drafts,  no  matter  where  they  are  found, 
ought  not  to  be  received  in  evidence  to  destroy  a  regular  office  title, 
and  in  such  cases  need  not  be  given  in  evidence  to  support  it. 

For  a  short  period  after  a  survey  has  been  made  and  returned,  and 
which  interferes  with  an  adverse  claim,  and  while  the  original 
owner,  or  those  having  notice  of  the  dispute  are  interested,  every 
thing  relating  to  the  survey,  every  person  present  at  making  it,  and 
all  drafts  made  by  the  deputy  surveyor  or  his  assistant,  or  their 
field  notes,  have  been  given  in  evidence,  and  would  be  yet,  in  case 
of  a  late  survey  and  interfering  claims,  as  in  Adams  v.  Goodlander, 
2  Yeates  313 ;  Elaine  v.  Johnson,  3  Binn.  103,  where  it  seems  to  be 
conceded  that  the  papers  would  have  been  received  if  produced  at 
the  trial. 

Another  class  of  cases  is,  where  two  surveys  have  been  made  on 
the  ground  interfering  with  each  other,  or  one  survey  including  land 
claimed  by  another  under  improvement,  and  both  parties  in  possession 
of  parts  of  their  respective  claims;  in  such  cases  it  is  material  to  settle 
and  decide  what  were  the  rights  of  the  parties  originally,  what  land 
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was  originally  comprised  in  the  oldest  survey,  and  when  and  how 
the  lines  were  changed.  Adams  v.  Goodlander,  before  cited,  and 
Biddle  ».  Dougall,  2  Binn.  37. 

Another  class  of  cases  is  to  be  found,  in, which  the  allegation  was, 
that  surveys  made  for  one  person  in  pursuance  of  his  application 
were  afterwards  returned  to  the  land  office  on  another  warrant  or 
application  belonging  to  another  man,  and  drafts  in  the  office  of  the 
deputy  surveyor,  or  field  notes,  were  sometimes  resorted  to  as  proof 
of  the  alleged  fraud  of  the  surveyor. 

It  will  be  necessary  to  distinguish  between  the  earlier  cases,  in 
which  the  right  of  the  defendant  was  not  protected  by  twenty-pne 
years  possession,  and  later  casas  in  which  the  statute  of  limitations 
applied,  in  which  such  papers  have  been  often  rejected  ;  and  indivi- 
dually, my  opinion  is,  that  where  a  survey  has  been  returned  to 
the  land  office,  which,  at  the  time  it  was  returned,  did  injustice  to 
no  one,  interfered  with  the  rights  of  no  one,  and  the  owner  has  taken 
possession  while  no  person  had  any  pretence  of  adverse  right,  or  has 
sold  to  a  bona  fide  purchaser  before  any  adverse  right,  no  field  notes, 
or  drafts  (or  declarations  of  a  deputy  surveyor)  found  in  the  office,  or 
out  of  the  office,  ought  to  be  received  to  destroy  in  part  or  in  whole 
the  title  to  such  tract,  so  possessed  or  sold  agreeably  to  a  return  filed 
in  the  land  office.  Clearly,  after  twenty-one  years  possession,  such 
proof  must  be  unavailing  against  the  person  in  possession,  and  is  not 
necessary  to  support  his  title. 

All  this,  however,  is  not  to  the  point  in  the  present,  cause,  for  here 
the  draft  made  by  Elder  was  not  given  in  evidence,  as  I  understand, 
to  show  title,  or  for  any  other  purpose  than  to  show  the  extent  and 
limits  of  a  title,  founded  originally  on  improvement  and  actual  set- 
tlement, commenced  so  long  ago  that  no  one  now  alive  can  fix 
its  date,  and  continued  without  interruption  since  the  oldest  wit- 
nesses can  remember  it :  and  in  this  case  too,  both  parties  claimed 
under  him  who  was  the  owner  of  this  improvement  in  1768.  In 
addition  to  this,  the  defendant  holds  two  hundred  acres,  part  of  the 
old  improvement,  by  a  deed  from  judge  Norris,  grandfather  of  plain- 
tiffs and  father  of  defendants,  which  deed  refers  to  a  survey.  The 
draft  offered  was  proved  to  be  in  the  handwriting  of  Joshua  Elder, 
an  assistant  of  Richard  Lea,  then  deputy  surveyor  of  the  district. 
An  application  had  been  taken  out  by  Joseph  Roberts,  the  original 
settler  on  this  land,  on  the  27th  of  October  1766.  The  draft  did 
not  show,  by  any  thing  on  the  face  of  it,  whether  it  was  made  in 
pursuance  of  the  location,  or  to  designate  the  boundaries  of  Roberta's 
improvement ;  but  on  the  back  of  it.  was  a  transfer  of  it  to  William 
Morgan,  corresponding  with,  but  not  referring  to  the  deed  from, 
Norris  to  Morgan  ;  and  some  of  the  subsequent  transfers  of  the  title 
were  noted  on  the  back  of  it.  It  was  evidence  in  this  case,  whether 
viewed  as  made  in  pursuance  of  the  location  (in  which  point  of  view 
there  could  be  no  doubt,  for  as  the  survey  had  not  been  returned, 
and  all  claimed  under  it,  it  was,  though  not  conclusive,  certainly 
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evidence  of  the  situation  and  extent  of  the  claim),  or  shown  as  evi- 
dence of  the  exact  situation  and  extent  of  the  improvement.  In  the 
early  case  of  M'Curdy  v.  Potts,  in  Dallas's  Reports,  Chief  Justice 
M'Kean  spoke  of  improvement  rights  as  if  they  vested  no  right  be- 
yond the  enclosed  land  ;  but  as  early  as  1795,  in  Smith's  Lessee  v. 
Brown,  1  Yeates  516,  he  sanctioned  what  we  call  a  consentible  line 
between  improvers  :  now  such  lines  can  have  no  validity  unless  the 
parties  have  rights  which  are  to  be  bound  ;  and  from  that  time  to 
this,  the  right  of  the  first  settler  on  vacant  land  to  three  hundred 
acres,  if  his  settlement  was  made  before  1776,  or  to  four  hundred 
acres,  if  made  since  1780,  has  not  been  contested,  unless  on  the 
ground  that  he  did  not  intend  to  take  so  much  ;  or  had  agreed  to 
consenlible  lines  which  did  not  leave  him  so  much  ;  or  that  there 
was  not  so  much  vacant  land  ;  or,  if  there  was,  that  he  had  suffered 
others  to  settle  near  him,  or  to  survey  near  to  him,  and  had  not 
given  notice  of  the  extent  of  his  claim.  Gilday  v.  Watson,  2  Serg. 
<$•  Rawle  410;  Gordon  «.  Moore,  5  Binn.  186  ;  Duncan  v.  Keifer,  4 
Sinn.  161  ;  Elliot  v.  Bonnet,  3  Yeates  287 ;  Devebaugh  v.  Bonnet, 
3  Sinn.  175. 

Now  if  a  line,  designating  boundary,  fixes  the  extent  of  a  claim, 
when  made  without  a  surveyor  and  compass,  it  would  not  be  easy 
to  give  a  reason  why  one  made  more  solemnly  and  more  correctly 
should  have  less  effect.  To  be  sure  it  is  not  of  the  same  force  and 
validity  as  an  official  survey  returned  to  the  office  of  (he  surveyor- 
general  ;  but  still  it  is  evidence  where  no  survey  is  returned  to  show  the 
locality  and  extent  of  the  claim;  and  when  accompanied  by  posses- 
sion and  constant  ownership,  as  in  this  case,  may  be  very  important 
evidence. 

The  conveyances,  by  which  the  right  of  Roberts  was  vested  in 
Joseph  Norris,  on  their  face,  transferred  the  property  to  him,  riot  to 
him  and  his  heirs;  and  in  1800  he  obtained  a  deed  of  confirmation 
from  the  heirs  of  Roberts,  vesting  the  property  in  him  in  fee;  but 
before  this  he  had  sold  two  hundred  acres  of  it  to  his  son  John,  the 
defendant,  and  he  then  gave  John  a  new  deed  for  that  part. 

While  his  title  was  supposed  to  be  imperfect,  however,  viz.  the 
llth  of  March  1793,  he  took  a  warrant  in  his  own  name  for  one 
hundred  and  fifty  acres,  including  an  improvement  on  the  west  side 
of  the  Raystown  branch  of  the  Juniata  river,  adjoining  lands  of  Alex- 
ander Huston  on  the  northwest,  vacant  land  on  the  north,  and  other 
land  of  said  Norris  on  the  east,  in  Hopewell  township,  in  the  county 
of  Huntingdon.  Interest  from  the  1st  of  October  1762. 

-  This  warrant  would  seem  to  be  precisely  descriptive  of  some  land, 
and  yet  the  cause  perhaps  turned  on  what  land  it  called  for.  It  was 
not  surveyed  during  the  lifetime  of  Joseph  Norris.  On  the  14th  of 
April  1806,  Joseph  Norris  conveyed  to  his  son  John,  the  defendant, 
a  certain  tract  or  messuage  of  land,  lying,  being  and  situate  on  the 
west,  &c,,  (in  the  very  words  used  in  the  warrant)  held  by  virtue  of 
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a  warrant  issued  out  of  the  land  office,  &c.  in  the  name  of  Joseph 
Norris,  dated  the  llth  of  March  1793. 

All  the  witnesses  agreed  that  what  was  then  called  A.  Huston's 
place  adjoined  the  old  survey  of  Joseph  Norris  on  the  northwest ;  and 
it  was  proved  and  conceded  here,  that  Joseph  Norris  owned  a  tract 
of  land  called  M'Bride's  Bottom,  adjoining  the  survey  made  by  El- 
der, on  the  eastern  side;  and  no  witness  proved  or  spoke  of  any  im- 
provement made  in  1762,  except  that  made  by  Roberts  within  Eldei's 
survey,  and  where  old  Joseph  Norris  lived.  As  all  these  seemed  to 
fix  this  warrant  to  the  spot  on  which  old  Joseph,  who  took  it  out, 
lived,  this  was  attempted  to  be  resisted  and  disproved  by  parol  evi- 
dence, that  although  the  words  of  the  warrant  called  for  that  land, 
yet  the  intention  of  Joseph  Norris  was  to  apply  for  and  to  take  the  land 
claimed  by  Alexander  Huston,  or  land  between  his  own  old  survey 
and  Alexander  Huston,  if  there  was  any  land  between  them. 

There  was  a  time  in  this  state  when  the  question,  what  land  a 
warrant  or  location  called  for,  was  of  frequent  occurrence  in  courts, 
and  was,  I  believe,  uniformly  decided  in  the  same  way.  In  latter 
times  this  question  has  rarely  occurred,  and  it  would  seem  that  on 
the  trial  those  cases  were  not  brought  to  the  recollection  of  the  judge. 
I  shall  refer  to  a  few  of  them. 

A  warrant  must  be  judged  of  as  it  appears  on  the  face  of  it;  and 
whether  it  is  sufficiently  descriptive  of,  or  locates  precisely  the  lands 
in  question,  can  only  be  determined  by  testimony  ascertaining  the 
local  situation  of  the  lands,  and  of  the  natural  or  artificial  bounda- 
ries mentioned  in  the  warrant.  The  intention  of  the  party  is  of  no 
moment  unless  reduced  to  writing  in  the  warrant.  Nesbit  v.  Ran- 
kin,  1  Yeates  285  ;  decided  by  M'Kean  and  Yeates  in  1793.  "The 
efficacy  of  an  application  must  depend  on  the  written  words  of  it : 
this  is  the  only  notice  the  applier  gives  of  his  intention  to  appropri- 
ate certain  lands,  and  the  adverse  party  shall  only  be  affected  there- 
with;" by  the  same  judges  in  1797.  Mauss  ».  Galbreath,  2  Yeates 
244. 

On  the  3d  of  April  1769,  many  applications  were  entered  on  the 
same  day,  and  the  owners  of  each  applied  for  a  survey  immediately. 
The  preciseness  of  description  was  often  very  material.  In  De  Haas 
v.  Galbreath,  2  Yeates  315,  the  lowest  number  was  postponed.  The 
court  say,  the  plaintiff's  application  calls  for  lands  adjoining  the  path 
and  eastward  of  the  path;  but  the  survey  includes  the  path,  and  a 
great  part  of  it  lies  west  of  the  path ;  and  a  verdict  was  rendered  for 
defendant,  whose  application  was  more  pointed  to  the  lands.  De- 
cided by  Shippen  and  Yeates  in  1797. 

In  2  Yeates  448,  the  same  doctrine  is  applied  to  the  words  of  a 
Virginia  certificate,  by  Yeales  and  Smith,  justices. 

It  was  then  an  oversight  in  the  judge  to  admit  parol  evidence  of 
what  Joseph  Norris  said  at  the  time  of  making  his  application,  or  at 
any  time,  as  to  what  land  he  intended  to  take.  It  was  competent 
to  prove  where  the  land  of  Huston  lay ;  what  lands  Joseph  Norris 
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owned  which  might  answer  the  other  call  for  boundary;  and,  not  the 
least  material,  to  prove  where  there  was  an  improvement  made 
in  1762  ;  for  such  an  improvement  was  to  be  included,  unless  Joseph 
Norris  intended  a  fraud.  But  after  these  are  proved,  it  cannot  be 
permitted  to  prove  that  the  applicant  for  a  warrant  meant  to  take 
other  lands  than  those  called  for  by  the  words  of  the  warrant. 

There  was  another  matter  occurred  on  the  trial.  Certain  other  heirs 
of  Joseph  Norris  had  brought  a  former  ejectment  against  the  present 
defendant  to  recover  their  respective  shares.  It  was  offered  to  prove 
in  tins  cause  what  was  testified  in  that  by  a  witness  who  is  dead, 
or  removed  from  this  state;  and  admitted.  Now,  although  that  suit 
was  for  certain  aliquot  parts  of  the  same  tract  of  land,  yet  it  was  for 
different  parts.  The  plaintiffs  there  did  not  claim  under  the  present 
plaintiffs;  nor  do  the  present  plaintiffs  claim  under  those  who  were 
plaintiffs  in  that  cause.  The  present  defendant  could  not  use  depo- 
sitions taken  in  that  cause  against  the  present  plaintiffs,  for  they  had 
no  opportunity  to  cross-examine,  and  it  must  be  reciprocal ;  if  each 
side  could  not  use  depositions  taken  in  that  cause,  neither  could  use 
them.  Besides,  it  has  been  decided  by  this  court,  that  tenants  in 
common,  when  one  is  plaintiff  alone,  may  be  witnesses  for  each 
other;  which  could  not  be  if  each  cause  was  the  same. 

There  are  several  exceptions  to  the  charge.  It  would  seem  to  me 
the  counsel  attempt  to  put  a  construction  on  some  parts  of  it  which 
it  will  not  bear.  The  judge  does  not  say  that  the  deed  of  1806, 
Joseph  Norris  to  John  Norris,  conveyed  only  the  warrant ;  he  says 
expressly  that  he  conveyed  land  held  by  the  icarrant. 

The  fourth  exception  to  the  charge  seems  not  to  be  supported, 
though  in  that  part  the  charge  might  have  been  more  explicit.  De- 
fendant showed  two  deeds  from  Joseph  Norris.  The  first  had  no- 
thing to  do  with  the  conveyance  of  the  land  in  dispute  :  it  conveyed 
two  hundred  acres,  part  of  the  Elder  survey,  and  the  confirmation  in 
1800  is  of  this  two  hundred  acres.  The  second  deed  for  land  held 
by  the  warrant  is  six  years  after  this.  The  deeds  of  confirmation  in 
1800  could  not  confirm  the  land  in  question  to  the  defendant,  for  it 
was  not  pretended  it  was  sold  to  him  before  1806. 

I  am  not  sure  there  was  any  wrong  in  giving  Joseph  Norris  a 
warrant  in  1793,  founded  on  an  improvement  in  1762;  the  act  of 
1784  offers  lands  at  10  pounds  per  hundred  acres,  and  where  they 
are  improved  requires  the  time  of  the  improvement  to  be  stated,  that 
interest  may  be  charged  accordingly.  Joseph  Norris  applied  for  land, 
and  stated  the  commencement  of  his  improvement  in  1762.  There 
is  no  pretence  that  it  commenced  earlier :  he  was  guilty  of  no  fraud. 
The  officers  of  the  land  office,  and  not  he,  fixed  the  price.  He  did 
all  he  was  bound  to  do,  and  did  it  fairly:  besides  I  think  10  pounds 
per  hundred  acres  the  proper  price. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Harper  against  Blean. 

"  I  give  and  bequeath  unto  my  wife  Elizabeth,  the  farm  and  fulling-mill  and 
carding  machine  upon  which  I  am  now  living  ;  I  also  give  and  bequeath  unto 
her  all  my  personal  property ;  and  I  give  unto  her  the  lot  of  woodland,  known 
by  the  name  of  Ross  :  also  another  lot  known  by  the  name  of  Christleibs ;  and 
I  give  and  bequeath  unto  her  all  my  cash,  notes  and  book  accounts,  with  what- 
soever  is  not  named  that  I  have  any  right  or  claim  to  either  in  law  or  equity." 
Held,  that  this  devise  created  an  estate  in  fee  simple  in  the  devisee. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

The  following  facts  were  agreed  by  the  parties  to  be  considered 
as  a  special  verdict.  Andrew  Harper,  under  whom  both  parties 
claim  title,  was  in  his  lifetime,  and  at  the  date  of  his  will  hereafter 
mentioned,  seised  in  fee  of  and  in  the  tract  of  land  and  premises 
mentioned  and  described  in  the  writ  and  statement  in  this  suit,  toge- 
ther with  two  other  tracts  of  unimproved  woodland  in  the  same 
township  and  county,  one  of  which  contains  forty  acres  and  one 
hundred  and  thirty-six  perches,  and  the  other  contains  thirteen  acres 
and  eighty  perches.  The  tract  for  which  this  suit  is  brought  con- 
tains eighty  acres,  or  thereabouts,  and  is  composed  of  two  smaller 
pieces  of  land,  one  of  which,  containing  about  five  acres  and  seventy- 
six  perches,  the  said  Andrew  acquired  by  devise  under  the  will  of 
his  father,  William  Harper  deceased,  upon  which  a  fulling-mill  and 
other  improvements  were  erected ;  and  the  residue  of  the  said  eighty 
acres  is  composed  of  a  tract  of  seventy-four  acres  and  eighty-four 
perches,  purchased  by  the  said  Andrew  from  Joseph  Duncan  and 
wife,  by  deed  dated  13th  of  May  1825,  for  the  consideration  of 
1 1 50  dollars.  The  title  of  the  said  Andrew  to  the  two  pieces  of  wood- 
land mentioned  above,  he  acquired  by  devise  under  the  will  of  his 
said  father,  William  Harper.  The  said  Andrew  Harper,  being  so 
seised,  made  his  last  will  and  testament  in  writing,  duly  executed, 
dated  5th  of  September  1826,  which  was  proved  according  to  law 
on  the  23d  of  January  1827,  by  which  he  devised  the  several  tracts 
of  land  and  premises  above  mentioned  to  his  wife,  Elizabeth  Harper, 
as  set  forth  in  the  said  will  as  follows: — In  the  name  of  God,  amen, 
I,  Andrew  Harper,  of  Mifflin  township,  Cumberland  county,  and 
state  of  Pennsylvania,  being  sick  and  weak  in  body,  but  of  sound 
mind,  memory  and  understanding  (praised  be  God  for  it),  and  con- 
sidering the  certainty  of  death,  and  the  uncertainty  of  the  time 
thereof,  and  to  the  end  that  I  may  be  better  prepared  to  leave  this 
world  whenever  it  shall  please  God  to  call  me  hence,  do  therefore 
make  and  declare  this  my  last  will  and  testament  in  manner  follow- 
ing, that  is  to  say,  first  and  principally  I  commend  my  soul  into  the 
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hands  of  God,  who  gave  it ;  ray  body  I  commit  to  the  earth,  from 
whence  it  was  taken;  I  give  and  bequeath  unto  my  very  well  beloved 
wife,  Elizabeth,  the  farm  and  fulling-mill  and  carding  machines  upon 
which  I  am  now  living  ;  I  also  give  and  bequeath  unto  her  all  my 
personal  property  ;  and  I  give  unto  her  the  lot  of  woodland  known 
by  the  name  of  Ross,  also  another  lot  known  by  the  name  of  Christ- 
leibs.  And  I  give  and  bequeath  unto  her  all  my  cash,  notes  and 
book  accounts,  with  whatsoever  is  not  named  that  I  have  any  right  or 
claim  to  either  in  law  or  equity ;  and  further,  I  do  hereby  nominate,  con- 
stitute and  appoint  rny  trusty  friend  and  brother-in-law,  John 
M'Culloch,  of  West  Pennsborough  township,  the  executor  of  this  my 
will,  in  witness  whereof  I  have  hereunto  set  my  hand  and  sea!3  this 
5th  day  of  September,  Anno  Domini  1826. 

"ANDREW  HARPER,  [SEAL]." 

The  said  Elizabeth  Harper,  after  the  death  of  her  said  husband, 
made  her  will  in  writing,  duly  executed,  dated  6th  of  October,  which 
after  her  death  was  duly  proved,  by  which  she  devised  the  same 
lands  and  premises  to  her  mother,  Sarah  M'Culloch.  The  said 
Samh  M'Culloch,  after  the  death  of  the  said  Elizabeth  Harper,  by 
deed  dated  the  12th  of  January  1832,  for  the  consideration  therein 
mentioned,  granted  the  tract  of  land  and  premises  mentioned  in  the 
writ  and  statement  in  this  suit  to  the  defendant,  Robert  Blean.  The 
defendant  was  in  possession  when  the  writ  in  this  case  was  served. 
The  said  Andrew  Harper  left  no  issue,  but  left  two  brothers,  viz. 
the  plaintiff  William  Harper,  and  John  Harper ;  and  two  sisters, 
viz.  Margaret  Harper,  and  Mary  Wallace  the  wife  of  Thomas  Wal- 
lace, all  of  the  whole  blood,  and  the  nearest  collateral  kindred  of 
the  said  Andrew.  The  said  John  Harper,  Margaret  Harper,  and 
Thomas  Wallace  and  Mary  his  wife,  by  their  deed  dated  30th  of  March 
1832,  granted  and  released  all  their  estate  in  the  land  for  which  this 
suit  is  brought  to  the  plaintiff,  William  Harper,  in  fee. 

Upon  these  facts  the  court  (Read,  President)  rendered  a  judgment 
for  the  defendant. 

Biddle  and  Penrose,  for  plaintiff  in  error,  cited,  4  Kent's  Com. 
537,  540  ;  Steel  v.  Thompson,  14  Serg.  fy  Rawle  90;  1  Roberts  on 
Wills  413  ;  2  Fon.  335 ;  Clayton  v.  Clayton,  3  Binn.  484. 

Carothers,  for  defendant  in  error,  cited,  Caldwell  v.  Ferguson,  2 
Yeates  380 ;  Morison  v.  Sample,  6  Binn.  94 ;  Rossetter  v.  Simmons,  6 
Serg.  #  Rawle  456  ;  Campbell  v.  Carson,  12  Serg.  #  Rawle  54. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  testator,  by  a  will  in  his  own  handwriting, 
devised  to  his  wife  the  farm,  fulling-mill  and  carding  machines  on 
which  he  was  then  living  :  he  next  bequeathed  to  her  all  his  per- 
sonal property ;  and  then  two  lots  of  ground,  describing  them.  Imme- 
diately afterwards,  by  a  sweeping  clause,  he  gives  to  her  "  all  his 
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cash,  notes  and  book  accounts,  with  whatsoever  is  not  named  that 
he  has  any  right,  or  claim  to  either  in  law  or  equity ;"  and  ends  by 
appointing  an  executor.  He  had  no  other  real  estate  than  that  de- 
scribed in  the  will.  He  had  no  issue,  but  left  his  wife  surviving. 
He  left  also  brothers  and  sisters,  in  whose  right  the  plaintiff  claims 
in  this  ejectment.  And  the  question  is,  whether  the  reversion  in  fee 
of  the  farm  and  fulling-mill  passed  to  the  widow,  who  is  since  de- 
ceased, her  title  being  vested  in  the  defendant. 

Under  decisions  which  cannot  now  be  judicially  departed  from,  how- 
ever often  regretted  by  enlightened  judges  as  defeating  the  intention 
of  the  testator,  the  first  devise  to  the  wife,  being  by  words  which 
denote  the  locality  of  the  properly,  and  not  the  quantity  of  interest, 
conveyed  only  a  life  estate.     But  that  the  last  devising  clause  was  ' 
thrown  in  for  the  express  purpose  of  comprehending  every  thing 
which  he  might  previously  have  omitted,  and  with  the  design  of 
making  his  wife  universal  devisee  and  legatee  of  all  that  he  owned 
or  possessed,  I  think  is  apparent;  and  in  the  construction  of  wills, 
the  intent  of  the  testator  is  to  be  carried  into  effect  if  no  rule  of  law 
be  thereby  infringed.     It  is  objected,  that  by  the  bequest  of  whatso- 
ever was  not  named  that  he  had  any  right  or  claim  to  either  in  law 
or  equity,  only  things  ejusdem  generis  as  those  previously  mentioned, 
that  is,  cash,  notes  or  book-accounts,  passed,  and  that  this  clause 
cannot  be  extended  to  real  estate.     But  artificial  rules  for  the  inter- 
pretation of  deeds,  contracts  and  other  deliberate  instruments,  are 
not  applicable  to  the  construction  of  wills.     They  never  have  been 
so  considered  at  any  period  of  the  law.    On  the  contrary,  many  con- 
structions have  been  given  to  words  in  a  will  in  order  to  effectuate 
the  intention  of  the  testator,  which  would  not  have  been  permitted 
in  a  deed;  and  the  same  words  have  received  different  constructions. 
Cowp.  299;    Co.  Lilt.  204  a.     In  ancient  times,  if  a  man  devised 
lands  to  another  in  perpetuum,  or  to  give  and  to  sell,  or  in  feodo  sim- 
plici,  or  to  him  and  his  assigns  for  ever:  in  those  cases,  says  Lord 
Coke,  a  fee  simple  passed  by  the  intent  of  the  devisor.    Co.  Litt.  96. 
Yet  these  words  would  riot  have  been  sufficient  in  deeds.    In  modern 
times,  words  not  appropriated  to  real  estate,  such  as  property,  inte- 
rest, effects,  and  even  legacy,  have  been  adjudged  sufficient.     An- 
other answer  to  this  objection  is,  that  it  would  render  the  residuary 
clause  in  this  will  nugatory.     For  the  testator  had  previously  given 
to  his  wife  "all  his  personal  property,"  which  conveyed  all  his  per- 
sonal estate  of  every  description,  whether  consisting  of  choses  in  ac- 
tion or  in  possession.     It  is,  therefore,  absolutely  necessary,  if  the 
residuary  clause  is  to  have  any  operation  at  all,  to  refer  it  to  the 
reversionary  interest  in  his  real  estate  previously  devised  to  his  wife, 
which  was  the  only  interest  he  had  of  any  sort,  either  real  or  per- 
sonal, not  previously  devised  or  bequeathed,  or  as  he  terms  it,  "  not 
named."     His  having  before  given  her  an  estate  for  life,  in  his  real 
estate,  is  no  objection  to  this  construction  of  the  clause.     It  would 
be  going  a  great  way,  says  Lord  Mansfield,  Cowp.  308,  to  lay  it 
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down  as  a  general  rule,  that  when  a  particular  estate  is  given  to  a 
person  in  one  part  of  the  will,  and  the  testator  afterwards  devises 
to  him  in  more  general  terms,  he  shall  not  reap  any  benefit  from 
the  devise.  In  that  case,  Hogan  v.  Jackson,  Cowp.  299,  testator 
gave  to  his  mother  his  house  and  lands  of  G.,  during  her  natural  life ; 
and  after  several  legacies  to  others,  devised  to  his  mother  all  the  re- 
mainder and  residue  of  his  effects,  both  real  and  personal,  which  he 
should  die  possessed  of.  It  was  held  that  the  mother,  by  the  resi- 
duary clause,  took  a  fee  in  the  real  estate  of  G.  Chester  v.  Chester, 
3  P.  Wms  56,  is  a  case  strongly  resembling,  in  this  point,  the  pre- 
sent. A,  on  the  marriage  of  his  son  B,  settled  part  of  his  lands  on 
B  in  tail,  and  being  seised  in  fee  of  the  reversion  of  these  lands  and 
of  other  lands  in  possession,  devised  all  his  lands  and  hereditaments, 
not  otherwise  settled  or  disposed  of,  and  it  was  held  the  reversion 
passed.  In  Ridout  v.  Paine,  3  Alk.  488,  testator  gave  his  wife  an 
estate  for  life  in  part  of  his  real  estate,  and  afterwards  bequeathed 
her  the  residue,  &c.  Lord  Hardwicke  held  the  residuary  clause 
carried  the  inheritance  ;  which  was  affirmed  on  error. 

Then  if  a  previous  devise  for  life  to  the  object  of  the  testator's 
bounty  does  not  prevent  the  devisee  from  acquiring,  by  a  residuary 
bequest,  the  reversion  in  fee  of  the  same  estate,  the  next  question  is, 
whether  a  bequest  of  "  whatsoever  I  have  any  right  or  claim  to  in 
law  or  equity,"  will  not  pass  a  reversion  in  real  estate,  where  such 
appears  to  be  the  intent  of  the  devisor.  These  words  are  of  a  com- 
prehensive description,  embracing  every  thing  in  respect  to  which 
ownership  may  exist,  whether  real,  personal  or  mixed.  They  are 
quite  as  appropriate  to  real  as  to  personal  property.  They  are  the 
common  terms  employed  in  conveyances  of  land.  If  the  words, 
effects,  legacy,  have  been  held  sufficient  to  pass  real  estate,  as  in 
Hogan  v.  Jackson,  Cowp.  299  ;  Brown  v.  Taylor,  1  Burr.  270  :  surely 
the  words,  "whatsoever  I  have  any  right  or  claim  to,"  are  much 
more  efficacious.  In  Grayson  v.  Atkinson,  1  Wils.  333,  a  devise  of 
all  the  rest  of  my  goods  and  chattels,  real  and  personal,  movable 
and  immovable,  in  houses,  gardens,  tenements  (without  making  use 
of  the  word  estate,  or  any  words  of  limitation),  were  held  to  give  a 
fee.  In  Tilley  v.  Simpson,  decided  in  1746,  cited  2  Term  Rep.  656, 
testator  devised  lands  to  several  persons,  and  all  the  rest  and  residue 
of  his  money,  goods,  chattels  and  estate  whatsoever  to  his  nephew 
B.  The  question  was,  Vhether  a  beneficial  interest  in  a  real  estate, 
not  before  disposed  of,  would  pass  to  his  nephew  by  the  devise. 
Lord  Hardwicke  held  it  would.  He  said  that  where  the  court  had 
restrained  the  word  estate  to  carry  personal  estate  only,  it  had  been 
where  it  appeared  it  was  the  intention  of  the  testator  it  should  be  so 
understood,  as  where  it  stood  coupled  with  particular  descriptions  of 
parts  of  the  personal  estate,  as  a  bequest  of  all  my  mortgages,  house- 
hold goods  and  estate,  in  which  the  preceding  words  are  not  a  full 
description  of  the  personal  estate.  Therefore,  when  he  has  used 
words  comprehending  all  his  personal  estate,  that  word  will  carry  a 
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real  estate.  The  word  whatsoever  is  used  here,  which  is  the  same  as 
if  he  had  said,  of  whatever  kind  it  be  :  and  if  that  had  been  the  case, 
it  would  most  certainly  have  carried  the  real  estate.  The  remarks 
of  Lord  Hardwicke  iipply  in  a  very  peculiar  manner  to  the  devise  now 
in  question  :  the  testator,  Harper,  having  employed  language  as  full 
and  comprehensive  as  that  which  he  says  would  most  certainly 
carry  real  estate  :  and  moreover,  the  preceding  bequest  of  "all  his 
personal  property,"  is  ti  full  description  of  the  personal  estate,  and 
therefore  the  last  clause  is  not  to  be  restrained  to  personal  estate. 
So  in  Terril  v.  Page,  1  Ch.  Cas.  262,  where  there  was  a  devise  of 
all  the  rest  and  residue  of  my  money,  goods  and  chattels,  and  other 
estate,  the  same  determination  was  made.  It  is  true,  that  in  some 
of  the  cases,  there  have  been  introductory  words  which  are  wanting 
here;  but  on  investigation  it  will  be  found  that  their  influence  on 
devises  has  not  been  sufficient  to  extend  the  construction  when  the 
devising  part  would  not  justify  it ;  and  it  is  probable  the  same  con- 
struction would  now  be  given  without,  that  has  been  made  with, 
them.  See  2  Preston  on  Est.  206.  Nor  is  this  rule  of  construction, 
that  the  a  language  must  be  subordinate  to  the  plain  intent  of  the 
party^orfrlned  to  wills.  In  M'Williams  v.  Martin,  12  Serg.  fy  Rawle 
269,  /an  assignment  of  all  debts,  dues  or  demands,  whatsoever  or 
wheresoever,  real,  personal,  or  mixed,  due  or  owing,  or  of  right  be- 
longing to  the  assignor,  by  virtue  of  inheritance,  legacies,  bonds^ 
notes,  book  debts  or  otherwise,  or  which  thereafter  might  become 
due,  were  held  to  pass  real  estate. 
Judgment  affirmed. 


Shafferstown  Road. 


A  petition  for  the  reriew  of  a  road  should  be  signed  by  persons  in  interest, 
and  not  by  their  attorney.  It  is  not  error  in  the  court  of  qiiarter  sessions  to 
refuse  to  grant  a  review  upon  the  petition  of  an  attorney. 

CERTIORARI  to  the  quarter  sessions  of  Lebanon  county. 

A  petition  had  been  presented  to  the  court  for  the  appointment 
of  men  to  view  the  ground  for  a  road  from  the  Bucks  county  line 
to  the  Shafferstown  road,  and  report  was  made  in  favour  of  the 
road ;  to  which  exceptions  were  filed  and  overruled,  and  the  report 
confirmed  nisi.  A  petition  was  then  presented  for  a  review,  signed 
by  Peter  BatdorfT,  attorney  for  Jacob  Seibert  and  George  Becker ; 
which,  upon  objection  made,  the  court  (Blythe,  president)  rejected, 
on  the  ground  that  a  petition  signed  by  an  attorney  was  not  such  as 
the  act  of  assembly  required :  upon  which,  this  certiorari  was  sued  out. 
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Pearson,  pro  querente. 
Weidman,  contra. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Every  general  law  leaves  something  of  the  details 
of  practice  under  it  to  the  courts,  who  are  to  carry  the  law  into 
effect ;  and  every  court  has  the  power  to  regulate  its  own  practice, 
provided  such  regulation  is  consistent  with  the  laws  of  the  land,  and 
not  injurious  or  oppressive. 

The  review  is  to  be  granted  at  the  expense  of  the  parties  applying 
for  the  same ;  it  cannot  be  known  until  after  the  view,  whether  the 
whole  six  reviewers  will  attend,  nor  how  often  they  will  meet,  nor 
how  many  days  they  will  be  engaged  ;  of  course  the  expense  cannot 
be  known,  and  therefore  cannot  be  paid  until  after  the  report  is 
made  ;  for  this  reason,  the  names  of  the  persons  liable,  ought  to  be  of 
record.  But  independent  of  this,  the  court  can  only  grant  the  review 
on  application  :  the  application,  appointment  of  reviewers,  report  and 
decision  of  the  court,  are  all  to  be  matters  of  record.  The  univer- 
sal and  proper  practice  has  been,  and  is,  to  make  the  application  by 
petition.  Generally  an  attorney  may  do  any  and  every  act  for  his 
client  in  the  matter  in  court,  in  which  he  is  retained  ;  and  in  this 
state  the  warrant  of  attorney  is  seldom  filed  or  given  :  but  an  attor- 
ney may  be  retained  to  oppose  a  road  as  unnecessary,  and  that  is  a 
very  different  thing  from  being  retained  to  obtain  a  road  between 
the  same  points,  but  on  different  ground  from  what  has  been  re- 
ported. 

The  universal  practice  has  been,  that  the  parties  dissatisfied  should 
themselves  sign  the  petition  for  a  review.  No  judge  on  this  bench, 
and  no  lawyer  whom  I  have  consulted,  ever  before  saw  such  a  peti- 
tion signed  by  the  attorney.  This  is  an  innovation  on  long  and 
perhaps  universal  practice  ;  and  independent  of  any  question  of  its 
legality,  we  can  see  many  reasons  why  we  ought  not  to  compel  the 
quarter  sessions  to  adopt  it.  They  have  the  right  to  regulate  their 
own  practice,  and  to  resist  any  innovation  which  to  them  may  appear 
pregnant  with  inconvenience  ;  and  it  must  be  a  clear  case  in  which 
we  will  interfere  and  compel  them  to  adopt  a  new  and  different  prac- 
tice. 

If  this  petition  had  been  acted  on,  and  a  review  granted  and  a  re- 
port of  viewers  made,  and  we  were  asked  to  reverse  the  proceedings 
because  the  petition  for  a  review  was  signed  by  the  attorney,  it 
would  present  a  different  question,  and  on  that  no  opinion  is  given. 

We  believe  the  usage  of  the  petitioners  themselves  signing  the  peti- 
tion is  more  for  the  convenience  of  the  court,  better  for  the  bar,  and 
more  in  accordance  with  the  spirit  of  the  act  of  assembly ;  and  we 
affirm  the  decision  of  the  court  below. 

Proceedings  affirmed. 


May  1835.]  OF  PENNSYLVANIA.  477 


Miller  against  Jacobs. 

A  lien  creditor  can  invoke  no  security  taken  by  another  which  had  not  be- 
come a  lien  when  he  procured  his  own  :  hence  a  subsequent  mortgagee,  having 
taken  bonds  also,  but  without  warrant  to  confess  judgment,  has  not  an  equity 
to  call  on  a  prior  mortgagee  to  enter  up  a  judgment  bond  which  accompanied 
his  mortgage,  in  order  to  throw  him  on  another  fund  ;  nor  can  the  subsequent 
mortgagee  object  to  the  vacation  of  judgments  subsequently  confessed  on  those 
bonds,  though  purposely  withdrawn  to  make  way  for  other  judgment  creditors, 
whose  liens  on  the  collateral  fund  are  consequently  posterior  in  date  to  his  lien 
on  the  mortgage  premises. 

ERROR  to  the  common  pleas  of  Perry  county. 

This  was  an  issue  directed  by  the  court  of  common  pleas  to  try 
the  right  to  money  made  by  the  sheriff  out  of  the  sale  of  S.  Duncan 
and  J.  D.  Mahon.  William  J.  Miller  was  the  plaintiff  below  and 
in  error,  and  George  W.  Harris,  administrator  of  R.  T.  Jacobs,  de- 
fendant. The  proceeds  of  the  sale  of  Duncannon  Forge,  11,500 
dollars,  was  the  subject  of  the  controversy.  The  claimants  were  : — 

George  Metzger.  Mortgage  of  Duncan  &  Mahon,  dated  the  7th 
of  July  1828,  to  secure  the  payment  of  2000  dollars,  on  the  7th  of 
July  1832.  Entered  8th  of  July  1828. 

Anthony  Stocker.  Mortgage  of  Duncan  &  Mahon,  dated  the  12th 
of  July  1828,  to  secure  the  payment  of  4000  dollars,  with  interest 
from  dale,  payable  half  yearly  in  Philadelphia.  Entered  22d  of  July 
1828.  Under  this  the  plaintiff  claimed. 

Alexander  Henry.  Mortgage  of  Duncan  &  Mahon,  dated  the  6th 
of  July  1829,  to  secure  the  payment  of  3874  dollars  40  cents,  with 
interest,  payable  half  yearly  in  Philadelphia.  Entered  22d  of  Sep- 
tember 1829. 

Robert  Clark.  Mortgage  of  Duncan  &  Mahon,  dated  the  16th  of 
April  1829,  to  secure  the  payment  of  two  bonds  of  3000  dollars  each, 
first  due  the  1st  of  April  1832,  the  second  due  the  1st  of  April  1835; 
interest  from  the  1st  of  April  1829.  Entered  9th  of  June  1830. 
This  mortgage  and  the  bonds  secured  by  it  were  assigned  by 
Clark  to  Jacobs,  the  defendant's  intestate,  on  the  30th  day  of  April, 
A.  D.  1831,  and  the  payment  of  them  guarantied  by  indorsement 
thereon. 

After  these  several  mortgages  were  given  in  evidence,  the  plain- 
tiff gave  in  evidence  a  deposition  of  J.  D.  Mahon,  Esq.  to  these  facts, 
"  that  he  and  S.  Duncan  were  engaged  as  partners  in  the  iron  busi- 
ness at  Duncannon  Forge :  that  the  money  secured  by  the  mort- 
gages was  borrowed  from  Stocker  and  from  Henry  through  the 
agency  of  S.  Duncan,  for  the  use  of  the  firm  of  Duncan  &  Mahon, 
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and  was  so  applied  :  that  the  mortgages  were  the  primary  security 
for  the  payment  of  the  money.  When  the  mortgage  was  given  to 
Robert  Clark,  he  stipulated  that  it  should  not  be  entered  on  record 
for  some  time,  so  as  that  they  might  be  able  to  borrow  money  in 
Philadelphia  upon  the  security  of  an  unincumbered  estate." 

No  question  arose  about  the  right  of  George  Metzger  to  have  his 
money :  the  difficulty  was  as  between  Stocker,  Henry  &  Jacobs, 
which  was  entitled. 

Stocker  had,  besides  his  mortgage,  a  judgment  bond,  of  the  same 
date,  for  4000  dollars,  which  he  entered  in  Philadelphia  on  the  16th 
of  August  1830. 

Henry  had  also  a  judgment  bond  for  his  debt,  which  was  never 
entered. 

The  judgment  of  Stocker,  in  Philadelphia,  bound  the  real  estate 
of  Stephen  Duncan  in  that  county,  which  was  previously  subject  to 
a  mortgage  of  Duncan  &  B.  Stiles,  on  Walnut  street  property,  for 
7000  dollars,  with  interest,  to  Daniel  King  :  also  to  a  mortgage  of 
the  same  to  Thomas  Williams,  on  Front  street  property,  for  4000 
dollars  and  interest. 

The  interest  which  Stephen  Duncan  had  in  real  estate  in  Phila- 
delphia, was  as  tenant  by  the  courtesy  of  the  property  hereinafter 
mentioned. 

On  the  28th  of  December  1832  the  following  notice  was  served 
on  William  J.  Miller. 

To  Clements  S.  Miller,  Esq.  attorney  of  William  J.  Miller,  trustee 
of  Mrs  Mary  Miller,  and  representative  of  the  late  Anthony  Stocker, 
mortgagee  in  a  mortgage  executed  in  his  favour  by  Stephen  Duncan 
and  John  D.  Mahon,  esquires,  upon  certain  real  estate  situate  in 
Perry  county,  Pennsylvania,  upon  which  is  erected  a  forge  and  pro- 
bably other  improvements. 

Whereas  the  said  Duncan  &  Mahon  also  executed  a  mortgage 
dated  the  16th  of  April,  A.  D.  1829,  on  the  same  property  to  Robert 
Clark,  for  the  security  of  two  bonds  of  3000  dollars  each,  with 
interest,  which  mortgage  has  been  duly  assigned,  together  with  the 
bond  to  Richard  T.  Jacobs  now  deceased,  and  recorded  in  the  said 
county  of  Perry  on  the  9th  of  June  1830,  in  the  office  for  recording 
of  deeds  in  deed  book  D.,  volume  first,  page  104,  &c.  ;  but  when 
executed  not  precisely  known. 

Understanding  that  the  bond  to  secure  which  your  mortgage  was 
executed  is  a  judgment  bond,  or  a  bond  with  authority  to  confess 
judgment. 

Now,  as  the  administrator  of  the  estate  of  the  said  Richard  T. 
Jacobs  deceased,  I  hereby  require  you  to  enter  your  bond  on  record, 
and  obtain  judgment  thereon,  so  as  to  bind  the  real  estate  of  Ste- 
phen Duncan,  situate  in  the  city  and  county  of  Philadelphia,  whe- 
ther a  life  estate  or  in  fee  simple,  or  otherwise,  and  so  that  the  same 
may  be  paid  out  of  the  proceeds  of  sale  of  the  same,  when  sold ; 
otherwise  I  will  object  to  your  receiving  payment  of  the  same  out  of 
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the  mortgaged  property  in  Perry  county.  This  notice  is  not  to  be 
considered  as  admitting  priority  of  payment  as  to  your  mortgage 
over  that  of  Richard  T.  Jacobs  deceased,  on  the  sale  of  the  mortgaged 
properly. 

GEORGE  W.  HARRIS, 
Administrator  of  the  estate  of  Richard  T.  Jacobs  deceased. 

A  similar  notice  was  served  on  Alexander  Henry  by  William  Grim- 
shaw,  Esq.  who  testified  on  the  subject  as  follows: 

"  In  the  month  of  December  1832  I  received  a  letter  from  Wash- 
ington Harris,  Esq.  of  Harrisburg,  containing  a  notice,  which  notice 
I  served  personally  upon  Alexander  Henry,  Esq.  to  whom  the  same 
is  directed,  on  the  15th  day  of  the  same  month.  In  reply  to  a  ques- 
tion put,  by  me  to  Mr  Henry,  whether  or  not  he  held  a  judgment 
bond  of  Stephen  Duncan,  as  an  accompaniment  to  the  mortgage,  he 
replied  in  the  affirmative,  and,  to  the  best  of  my  recollection,  sub- 
mitted it  to  my  inspection.  He  at  the  same  time  stated  to  me  that 
Mr  Bayard,  his  attorney,  was  then  absent  at  Washington,  but  was 
expected  shortly  to  return;  that  he  would  willingly  transfer  the 
mortgage  on  Duncan's  property  to  the  administrator  of  the  late  Mr 
Jacobs  on  being  paid  the  amount;  that  he  did  not  like  to  enter  up 
judgment  on  Duncan's  bond  in  Philadelphia  county,  as  requested  in 
the  above  notice,  without  consulting  Mr  Bayard;  but  at  the  same 
time  he  offered  the  bond  to  me,  with  permission  for  me  to  enter  it  in 
said  county  if  I  chose. 

"  This  offer  I  declined,  saying  to  Mr  Henry,  to  the  best  of  my  re- 
collection, that  it  would  not  be  professionally  proper  for  me  to  act 
as  attorney  for  two  parties;  nor  would  it  be  treating  Mr  Bayard  with 
due  courtesy,  especially  as  he  was  so  soon  expected  to  return  to  the 
city. 

"  On  Mr  Bayard's  return,  which,  I  think,  was  in  about  a  week 
afterwards,  I  waited  upon  him  at  his  office  in  Walnut  street,  and 
renewed  the  request  to  enter  up  judgment,  in  conformity  with  the 
notice,  stating  to  Mr  Bayard  that  Mr  Henry  had  offered  to  permit 
me  to  enter  it,  and  my  reasons  for  declining;  and  also  citing  to  him 
some  decisions  in  courts  of  equity,  which  had  been  transmitted  tome 
by  Mr  Harris,  to  show  that  Mr  Henry  was  in  this  case  legally  re- 
quired to  conform,  and  also  repeating  the  representation  which  I  had 
made  to  Mr  Henry  as  to  the  sum  in  question  being  nearly  equal  in 
amount  to  the  whole  provision  by  the  late  Mr  Jacobs  for  the  support 
of  his  orphan  children,  and  my  opinion  that  if  the  requisition  were 
not  complied  with,  the  administrator  would  contend  with  Mr  Henry 
for  the  distribution  thereof.  Mr  Bayard,  however,  peremptorily  re- 
fused to  enter  up  judgment  on  the  said  bond,  saying  that  he  did  not 
consider  that  there  was  any  law  which  rendered  it  imperative  for 
him  to  do  so,  or  words  to  that  effect.  I  have  no  distinct  recollection 
as  to  when  this  refusal  was  given.  It  may  have  been  upon  a  second 
interview,  after  Mr  Bayard  had  consulted  in  relation  to  the  matter 
with  Mr  Henry." 
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At  the  date  of  these  notices  the  liens  against  the  estate  of  S.  Dun- 
can, in  Philadelphia,  and  those  obtained  subsequently,  will  appear  by 
the  following  account  of  the  sale  of  the  property  and  the  appropria- 
tion of  the  money. 

Benjamin  Stiles  agreed  to  join  S.  Duncan  in  a  sale  of  the  entire 
estate,  and  that  Stephen  Duncan  should  have  one  half  of  the  pro- 
ceeds of  the  sale,  and  in  June  1833,  they  conveyed  the 

Walnut  street  property  to  Saving  Fund  for  $35,000  00 

Front  street  properly  to  Turner  for  6,500  00 

Union  street  property  to  Malony  for  4,550  00 


46,050  00 
Deduct  mortgage  of  Williams,  4,200  17 


41,849  83 

Stephen  Duncan's  half,  by  agreement  of  B.  Stiles,         20,924  91 
B.  Stiles  paid  S.  Duncan  for  his  interest  in  the  Green 
Hill  property,  10,000  00 


30,924  91 
To  which  add  this  sum,  furnished  by  B.  Stiles,  898  48 


$31,823  39 

Which  sum  was  applied  to  the  payment  of  the  following  debts  : 
Daniel  King's  mortgage  paid  in  full,  $7,454  34 
Bank  of  North  America  v.  Stephen  Duncan.     No- 
vember 10th,  1830,  judgment,  10,016  74 

Alexander  Calhoun  v.  Duncan  and  Mahon.     October 

6th,  1832,  judgment,  1,26847 

David  N.  Mahon  v.  Stephen  Duncan.     July  27th, 

1832,  judgment,  2,521  75 
Hugh  Boyle  v.  Duncan  and  Mahon.     November  22d, 

1832,  judgment,  1,839  29 
Same  v.  Same.     Same  date,  judgment,  1,859  90 
Same  v.  Same.     April  29th,  1833,  judgment,  1,783  35 
United  States  Bank  v.  Stephen  Duncan.     April  llth, 

1833,  judgment,  1,187  76 
White  and  Harding  v.  Duncan  and  Mahon.    May  8th, 

1833,  lien,  354  96 

M'Credy  and  Parker  v.  Same.  May  8th,  1833,  lien,  541  12 
Owen  M'Gurgan  v.  Same.  June  18th,  1833,  two 

liens,  1,506  42 

B.  Wister  and  Co.  v.  Same.  June  22d,  1833,  lien,  1,489  22 

$31,823  39 
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In  order  to  enable  Stephen  Duncan  to  make  title  to  the  purchasers, 

William  J.  Miller,  the  successor  of  Anthony  Stocker,  released  the 

property  sold  from  the  lien  of  the  judgment  of  Stocker  in  June  1833. 

Deposition  of  T.  Mitchell,  and  statement  of  facts  taken  by  consent 

and  given  in  evidence  : 

"  Thomas  Mitchell,  a  witness  on  the  part  of  the  plaintiff  in  the 
above  cause,  being  duly  affirmed,  doth  depose  and  say,  that  he  is  a 
conveyaucer  and  broker  of  real  estate  in  the  city  of  Philadelphia, 
and  has  been  in  that  occupation  for  thirty-three  years,  and  is  well 
acquainted  with  the  general  value  of  real  estate,  and  the  rate  at 
which  it  has  sold  there  during  that  period.  That  he  negotiated  the 
sale  of  the  different  portions  of  real  estate,  in  the  city  of  Philadelphia, 
in  which  S.  Duncan  had  a  life  interest  and  Benjamin  Stiles  the  re- 
version, and  which  were  sold  respectively  to  the  Savings  Bank, 
Molony,  and  Turner,  in  fee  by  the  said  Duncan  and  Stiles;  and  also 
assisted  in  the  arrangement  by  which  the  life  interest  in  the  estate 
in  the  county  called  Green  Hill,  held  in  the  same  manner,  was 
purchased  by  the  said  Stiles.  Deponent  further  says,  that  the  only 
means  by  which  the  property  so  sold  to  Savings  Fund,  Molony, 
Turner  and  Stiles  could  have  been  disposed  of  at  private  sale,  was 
the  release  executed  by  William  J.  Miller  of  the  judgment  held  by 
him  in  trust  for  Mary  Miller;  and  that  it  could  only  have  been  other- 
wise sold  at  sheriffs  sale,  inasmuch  as  all  the  other  lien  creditors 
refused  to  release,  and  an  execution,  at  the  suit  of  Hugh  Boyle,  was 
pending  in  the  circuit  court  of  the  United  States,  on  all  said  Dun- 
can's life  estate  in  said  property,  and  only  prevented  by  the  arrange- 
ment effected  by  said  release.  The  deponent  further  says,  that  he 
is  well  convinced  that  the  life  interest  in  the  city  property  would  not 
have  brought  by  any  other  mode  9000  dollars,  and  that  in  the  Green 
Hill  property  1000  dollars;  and  that  said  Stiles  declined  making 
this  purchase,  without  he  was  enabled  to  make  sale  of  the  other 
property  in  the  city." 

Question  by  George  W.  Harris. 

"  What  would  the  property  near  Frankford,  in  the  county  of  Phila- 
delphia, the  property  of  Stephen  Duncan,  probably  bring  at  public 
sale — or  what  is  its  value?" 

"  This  property,  I  thirrk,  would  bring  15,000  dollars,  perhaps  some- 
thing more  or  less.  It  had  been  sold  to  Doctor  Duncan  in  Septem- 
ber 1833  ;  consideration  5000  dollars,  subject  to  an  old  mortgage  to 
Hannah  Chancellor  for  12,000  dollars." 

B.  Stiles,  sworn.  "S.  Duncan  owned  other  property  in  Philadel- 
phia besides  that  sold  to  Savings  Fund,  Malony,  and  Turner,  to  wit, 
houses  and  lots.  He  got  4000  dollars  from  me  for  his  interest.  All 
the  estate  he  had  in  the  city  he  got  in  right  of  his  wife.  I  do  not 
believe  that  the  interest  of  S.  Duncan  in  the  city  property  could  have 
been  sold  at  sheriffs  sale  for  a  sum  exceeding  8000  or  10,000  dollars. 
The  valuation,  division,  sale,  and  my  agreement  to  allow  Stephen 
Duncan  the  one  half,  was  all  one  transaction ;  and  if  S.  Duncan's 
in. — 3  L 
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judgment  creditors  had  had  claims  beyond  the  amount  of  the  sum 
which  I  allowed  him  for  his  interest,  it  could  not  have  been  sold. 
The  amount  I  allowed  him  was  greatly  more  than  his  creditors 
could  have  made  out  of  it  at  sheriff's  sale.  I  should  say  more  than 
double  as  much.  This  remark  I  apply  to  all  the  property,  both  in 
the  city  and  county. 

"  I  should  say  the  Green  Hill  property  was  worth  100,000  dollars, 
arid  growing  more  valuable  every  day.  I  would  hesitate  about  tak- 
ing 150,000  dollars;  The  property  is  unproductive  and  brings  me 
in  debt  at  the  end  of  each  year.  The  taxes  are  very  high,  700  dol- 
lars. Rent  1000  dollars,  all  paid  in  taxes  and  repairs.  It  did  not 
produce  a  dollar  to  Stephen  Duncan." 

Upon  these  facts  the  court  thus  instructed  the  jury  : 
"  Mr  Metzger's  mortgage  is  not  embraced  in  the  issue  ;  it  is  first 
in  point  of  lien  and  is  not  disputed.  The  next  mortgage  is  from 
Duncan  &  Mahon  to  Anthony  Stocker,  trustee  of  Mary  Miller.  It 
is  dated  the  12th  of  July  1828,  and  was  recorded  the  22d  of  July 
1828.  This  is  for  4000  dollars.  In  the  first  issue,  the  present  plaintiff, 
W.  J.  Miller,  who  succeeded  Anthony  Stocker  as  trustee,  claims  this 
money  under  his  mortgage.  Mr  Harris,  administrator  of  Richard  T. 
Jacobs,  controverts  his  right  to  the  money  ;  and  he  claims  it  under 
a  mortgage  given  by  Duncan  &  Mahon  for  Robert  Clark,  the  16th 
of  April  1829,  and  recorded  the  9th  of  June  1830,  and  afterwards 
assigned  to  Jacobs.  If  the  case  depended  simply  upon  the  two 
mortgages,  the  plaintiff  W.  J.  Miller,  who  succeeded  Anthony 
Stocker,  would  be  entitled  to  recover ;  there  would  be  no  grounds  to 
dispute  it,  for  his  mortgage  is  prior  in  date,  and  first  on  record.  But  the 
defendant  alleges  that  the  plaintiff  has  waived  or  forfeited  his  right 
,to  the  money  now  claimed,  so  far  as  regards  the  defendant's  claim  ; 
or,  in  other  words,  that  by  the  acts  of  William  J.  Miller  he  has  post- 
poned his  right  to  the  money,  so  as  to  let  in  the  right  under  Clark's 
mortgage  before  him.  The  controversy  consists  partly  of  law  and 
partly  of  facts  ;  we  must  settle  the  law  and  you  the  facts,  and  from 
the  two  combined  you  must  make  up  your  verdict.  As  to  the  facts, 
it  is  contended  that  when  Stocker  took  the  mortgage  under  which 
the  plaintiff  claims,  he  took  also  a  judgment  bond  ;  the  mortgage  was 
entered  in  Perry  county  the  22d  of  July  1828,  and  judgment  was 
entered  upon  his  bond  in  Philadelphia  on  the  16th  of  August  1830. 
It  is  said  these  securities  were  for  the  same  debt.  The  mortgaged 
property  was  bound  here  by  the  mortgage,  and  the  estate  of  S.  Dun- 
can in  Philadelphia  was  bound  by  the  judgment.  It  is  contended 
that  in  this  way  the  plaintiff  claiming  under  Stocker  had  a  twofold 
security;  the  one  here,  under  his  mortgage,  the  other  in  Philadelphia, 
under  his  judgment.  Richard  T.  Jacobs,  assignee  of  Clark,  had 
resort  only  to  the  single  fund  here,  covered  by  Stocker's  mortgage. 
It  is  said,  in  this  state  of  things  all  parties  were  perfectly  safe  :  that 
the  bonds  in  Philadelphia  were  amply  sufficient  to  pay  the  judgment 
of  Stocker,  as  well  as  any  liens  prior  to  it ;  and  in  that  way  the  land 
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here  would  be  left  to  pay  Clark's  mortgage,  and  that  it  was  suffi- 
cient for  this  purpose  after  the  payment  of  any  antecedent  lien. 
This  the  defendants  say  is  equity,  and  that  the  court  and  jury  are 
bound  to  administer  the  law  so  as  to  effect  this  object,  if  it  can  be 
conveniently  done.  To  effect  this  object,  the  defendant,  Mr  Harris, 
as  administrator  of  Jacobs,  on  the  28th  of  December  1832,  gave 
notice  to  the  (now)  plaintiff,  Mr  Miller,  that  he  must  resort  to  the 
lands  in  Philadelphia  for  the  payment  of  his  claims  upon  his  judg- 
ment, and  not  to  the  mortgage  in  Perry  county.  After  the  service 
of  the  notice  upon  the  plaintiff,  instead  of  resorting  to  the  lands  in 
Philadelphia  for  the  payment  of  his  claim,  or  waiting  the  ordinary 
result,  he  actually  released  all  lien  and  claim  upon  a  large  portion  of 
Stephen  Duncan's  estate  in  Philadelphia,  and  did  not  proceed  against 
others.  Equity  and  equal  justice  are  parts  of  the  law  of  the  land, 
and  it  is  so  that  when  one  creditor  holds  two  funds,  and  a  subse- 
quent creditor  acquires  a  lien  upon  one  of  them,  and  not  on  the 
other,  and  there  is  enough  to  pay  all,  the  proceeds  of  the  funds  must 
be  so  appropriated  as  to  pay  all :  one  creditor  cannot  discharge  one 
fund  and  hold  on  to  the  other,  and  in  this  way  defeat  entirely  the 
claim  of  the  second  creditor  ;  the  first  creditor  holding  the  two  funds 
must  resort  to  the  one  not  held  by  the  other,  if  the  fund  is  equally 
accessible  and  enough  for  his  purpose  :  I  mean  that  he  must  do  so 
on  notice  from  the  second  creditor  of  his  claim,  and  the  circum- 
stances constituting  his  equity.  *  If  the  plaintiff  in  this  case  had  a 
judgment  in  Philadelphia  abundantly  securing  his  whole  claim  by 
its  lien  upon  sufficient  estate,  equally  accessible  to  him  as  the  lands 
in  Perry  county  upon  his  mortgage,  and,  after  receiving  notice  from 
the  defendant,  in  its  terms  showing  his  claim  and  the  equitable  cir- 
cumstances connected  with  it,  if  he  did  voluntarily  release  his  lien 
in  the  city  with  design  of  throwing  the  whole  burthen  of  his  claim 
upon  the  lands  in  Perry,  in  such  way  as  to  defeat  altogether  the 
claim  of  the  defendant,  the  loss  would  fall  on  the  plaintiff,  and  not  on 
the  defendant.  The  law,  tempered  as  it  is  with  equity,  in  Penn- 
sylvania, would  not  allow  a  creditor  to  wield  his  claim  so  as  to  throw 
the  balance  of  the  estate  of  the  debtor  into  his  own  hands,  under  such 
circumstances,  to  the  exclusion  or  injury  of  a  subsequent  lien  credi- 
tor. This  is  the  aspect  in  which  the  case  maybe  presented  on  the  part 
of  the  defendant,  so  far  as  it  regards  the  claim  of  William  J.  Miller.' 
This  view  is  controverted  by  the  plaintiff.  In  point  of  fact,  it  is 
first  alleged  that  the  evidence  does  not  show  that  Stocker  released 
an  accessible  fund  in  Philadelphia  competent  to  satisfy  his  claim. 
This  must  be  decided  by  the  jury.  The  private  sales  of  S.  Duncan's 
interest  in  Philadelphia,  which  were  bound  by  the  lien  of  the  plain- 
tiff's judgment,  very  far  exceeded  the  amount  of  his  claim,  includ- 
ing any  prior  liens.  The  proceeds  of  such  sales  paid  off  liens  against 
Duncan,  and  against  Duncan  &  Mahon,  to  a  sum  exceeding  30,000 
dollars,  and  still  left  upwards  of  3000  dollars  to  be  paid  to  Mr  Duncan, 
the  chief  part  of  which  liens  were  subsequent  in  dale  to  the  judg- 
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ment  of  Stocker.  There  was  in  addition  to  this  a  tract  of  land  held 
by  Mr  D.  in  his  own  right,  valued  at  15,000  dollars,  incumbered  to 
the  amount  of  12,000  dollars,  and  which  has  been  since  sold  at 
private  sale  for  17,000  dollars.  But  the  witnesses  say  the  property 
at  forced  sales  would  have  produced  a  much  less  sum.  Mr  Stiles 
says  not  half  the  amount — perhaps  not  exceeding  8000  or  10,000 
dollars.  Mr  Mitchell  says  the  property  sold  would  not  have  brought 
more  than  10,000  dollars.  It  is  doubtful  if  he  included  in  his  esti- 
mate the  property  sold  to  Mr  Stiles  by  Mr  Duncan,  at  4000  dollars, 
and  the  money  paid  to  himself.  These  estimates  are  but  matters  of 
opinion,  and  not  so  satisfactory  as  positive  facts,  where  they  can  be 
had.  The  value  of  the  property  at  a  forced  sale  is  the  criterion,  not 
what  may  have  been  gotten  by  compromise  and  private  arrange- 
ment ;  though  subsequent  arrangement  is  evidence  there  was  only 
a  sum  a  little  exceeding  7000  dollars  a  lien  on  Duncan's  estate, 
before  the  lien  of  Stocker's  judgment,  and  if  he  had  proceeded  upon 
the  notice  afterwards  given,  his  claim  would  have  taken  grade  as  of 
the  date  of  his  judgment,  and  not  of  the  date  of  the  notice.  There 
is  a  singular  difference  between  the  sum  for  which  Duncan's  interest 
actually  sold  and  the  estimated  value.  But  it  may  be  so — you  must 
decide  it.  The  whole  testimony  as  to  the  value,  its  situation,  rents, 
kind  of  property,  location,  and  the  duration  of  Duncan's  interest, 
taxes,  repairs,  amount  of  private  sales,  and  Duncan's  age,  &c.,  every 
thing  should  be  considered  in  fixing  the  result.  'If  the  fund  was 
ample  and  accessible,  the  plaintiff  should  have  resorted  to  it.'  If  it 
was  not,  if  it  was  embarrassed,  if  it  required  expenditure  of  money, 
damage  of  lawsuits,  protracted  controversies,  and  expenditure  of 
money  in  pursuing  such  fund,  the  plaintiff  would  not  have  been 
bound  to  pursue  it ;  and  if  the  amount  did  not  offer  a  prospect  of 
getting  the  whole,  he  was  not  bound  to  pursue  it  for  a  part :  a  plain- 
tiff by  a  single  suit,  process,  expense,  labour,  is  entitled  to  his  whole 
claim,  and  cannot  be  compelled  to  seek  for  it  in  parts,  in  different 
counties  and  different  courts,  by  different  proceedings.  The  defen- 
dant rests  upon  an  equity.  This  may  be  repelled  by  any  equity. 
If  doubt,  difficulty,  contention  and  expense  lay  in  the  way,  the  de- 
fendant should  have  taken  these  hazards  and  expenses  upon  himself 
by  advancing  the  money  to  the  plaintiff,  or  offering  to  do  so,  and  de- 
manding his  security :  he  could  not  demand  the  plaintiff  to  under- 
take them  ;  having  two  securities,  one  good  and  another  doubtful 
and  expensive,  the  law  will  not  interpose.  But  the  subsequent 
creditor  may  assume  the  hazard  and  lake  the  expense  upon  himself 
by  advancing  the  money  to  the  prior  creditor  and  demanding  his 
securities.  If  such  were  the  facts  in  this  case  the  defendant  would 
not  have  a  right  to  interpose  his  claim.  *  We  think  further,  if  the 
plaintiff  had  an  ample  security  unobstructed  in  the  life  estate,  cou- 
pled with  the  separate  estate  of  S.  Duncan  in  the  Frankford  farm, 
that  his  release  of  the  life  estate  would  postpone  his  claim,  though 
he  did  not  release  the  Frankford  estate.  The  question  is,  had  the 
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plaintiff  a  clear  indisputable  fund  in  his  reach,  subject  to  his  lien  in 
Philadelphia,  for  the  payment  of  his  whole  claim,  and  did  he  dis- 
charge that  fund,  or  lessen  it4by  his  release,  so  as  to  render  it  ineffectual.' 
It  is  also  contended  by  the  defendant,  that  though  the  released 
fund  might  have  been  sufficient,  yet  the  debt  due  plaintiff  was  from 
Duncan  &  Mahon,  and  that  the  estate  in  the  city  was  the  sepa- 
rate estate  of  Stephen  Duncan,  and  that  therefore  it  would  have 
been  inequitable  for  plaintiff  to  have  proceeded  against  the  separate 
estate  of  Duncan  for  the  joint  debt  of  Duncan  and  Mahon.  *  Mahon 
it  is  said  became  insolvent  about  the  year  1833;  all  the  lands  and 
estate  of  Duncan  in  Philadelphia  were  acquired  by  his  wife,  and 
have  been  sold,  and  the  contest  now  about  the  distribution  has  shown 
the  danger  of  loss  to  the  parties,  unless  they  succeed  in  this  issue. 
If  the  controversy  was  in  reference  to  Messrs  Duncan  &  Mahon,  or 
if  they  had  estates  exhibited  here  in  testimony,  and  one  or  the  other 
was  likely  to  be  prejudiced,  this  proposition  might  be  of  some  weight. 
But  partnership  debts  are  essentially  joint  and  several ;  and  the  pri- 
vate property  of  each  partner  is  liable  for  the  whole.  Equity  is  but 
another  name  for  justice:  our  law  is  made  to  yield  to  its  dictates;  it 
is  moulded  into  shape  and  controlled  by  facts.  Now  if  in  fact  this 
property  was  all  required  to  pay  the  debts  of  the  parties,  and  we 
know  of  no  other  in  existence,  the  abstract  nature  of  the  debt  being 
partnership,  and  the  land  held  jointly,  can  have  no  avail.  For 
Clark's  mortgage  was  for  a  joint  debt  as  well  as  that  of  Stocker,  and 
whether  one  or  other  of  the  two  be  paid  out  of  this  fund,  it  would 
be  in  accordance  with  the  original  design.'  But  it  is  said  the  original 
design  of  the  parties  was,  when  Stocker's  mortgage  and  bond  were 
given,  that  the  Perry  county  land  was  to  be  the  primary  fund.  We 
do  not  think  a  private  understanding  of  this  kind,  between  the  par- 
ties, would  have  any  effect  upon  third  persons.  The  liens  of  judg- 
ments, mortgages,  &c.  are  legal  incidents,  and  their  effects  and 
operations  are  regulated  by  law.  Third  persons  have  a  right  to  look 
to  the  liens  and  the  law,  and  to  deal  accordingly." 

"  It  is  not  so  that  Calhoun,  or  any  subsequent  lien  creditor  in  Phi- 
ladelphia, could  have  claimed  any  right  to  substitution  in  prejudice 
of  Mr  Clark's  mortgage,  which  was  prior  in  date.  Nor  do  we  con- 
sider Stephen  Duncan  as  standing  in  the  light  of  a  security.  Nor 
do  I  think  the  equity  of  defendant  is  repelled  by  any  thing  in  S. 
Duncan's  being  the  purchaser  of  the  Frankford  farm:  a  recorded  lien 
is  notice  to  purchasers,  and  he  always  buys  subject  to  its  legal 
effect."  As  to  Henry's  case,  we  think  there  is  but  little  difficulty 
in  it.  The  principles  above  stated,  so  far  as  applicable,  must  be 
applied  to  this  case.  Henry  had  no  judgment  or  lien  in  Philadelphia 
at  the  time  of  the  notice  served.  Duncan's  property  in  Philadelphia 
was  greatly  incumbered  beyond  what  it  was  when  Stocker  entered 
his.  Upon  the  service  of  the  notice,  he  offered  to  receive  the  money 
from  the  defendant,  and  to  give  over  to  him  his  securities,  and  all 
the  defendant  could  claim  was  to  be  put  in  his  place.  The  plaintiff, 
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Henry,  was  not  obliged  to  enter  up  a  new  judgment,  to  employ  new 
counsel,  to  expend  his  money  in  procuring  an  additional  lien,  when 
he  had  one  in  Perry  with  which  he  was  satisfied.  If  these  facts  are 
so,  he  is  in  no  default,  and  is  entitled  to  the  money  secured  upon  his 
mortgage. 

"Exceptions  were  taken  by  the  plaintiffs  and  by  the  defendants  in 
the  respective  cases." 

Error  assigned. 

The  charge  of  the  court  to  the  jury  is  erroneous:  the  exception- 
able parts  are  designated  by  inverted  commas. 

Biddle  and  Watts,  for  plaintiff  in  error.  A  prominent  fact  which 
characterizes  this  case  is,  that  the  judgment  of  Stocker  was  not  ob- 
tained in  Philadelphia  for  two  months  after  the  entry  of  Clark's 
mortgage.  A  lien  creditor  can  invoke  no  security  for  his  debt  other 
than  that  which  existed  when  he  obtained  his  lien.  He  did  not  ask 
for  the  security  which  he  now  claims,  but  contracted  for  that  only 
which  he  always  had,  and  no  part  of  which  has  been  taken  from 
him.  The  equity  of  a  claimant  must  be  that  his  fund  has  been 
taken  away  from  him.  An  examination  of  the  case,  as  a  question 
of  substitution,  will  exhibit  the  inapplicability  of  those  rules  of  equity 
which  permit  substitution.  Lien  was  a  subject  about  which  the 
parlies  contracted,  and  that  contract  was  predicated  upon  the  pro- 
perty pledged  ;  and  the  influence  of  that  contract  cannot  be  extended 
by  the  act  of  one  of  the  parties.  A  notice  such  as  was  given  to  the 
plaintiff,  or  such  as  can  be  effectually  given  by  a  lien  creditor,  is  not 
creative,  but  preservative  in  its  influence.  Clark  now  asks  to  have 
his  contract  made  better  than  he  made  it  himself.  Duncan's  credi- 
tors in  Philadelphia  also  contracted  on  the  subject  of  lien,  and  pre- 
dicated their  contract  upon  all  the  circumstances  which  surrounded 
the  subject.  Duncan  might  well  say  to  them,  "  the  Stocker  debt  is 
secured  in  Perry  county  now  when  you  take  your  lien."  Suppose 
one  of  the  Philadelphia  creditors  had  given  notice  to  Stocker  to  pre- 
serve his  lien  in  Perry  county,  so  that  their  security  might  be  pre- 
served for  them,  what  was  he  to  do1?  Does  the  law  or  any  rule  of 
equity  distinguish  between  a  first  and  second  notice  as  creative  of  a 
right]  1  Johns.  Cha.  Rep.  412  ;  Clows  v.  Dickerson,  5  Johns.  Cha. 
Rep.  243;  Nailer  v.  Stanley,  10  Serg.  <$•  Rawle  455;  Sagitary  v. 
Hyde,  1  Fern.  455 ;  2  Peters's  Con.  En.  Cha.  Rep.  358 ;  2  Pow.  on 
Mort.  891  ;  2  Fon.  Eq.  Jlppen.  ;  1  CkU.  Eq.  Dig.  603  ;  Drury  v. 
Barnes,  3  Russell  94,  support  the  principle  that  the  right  of  substitu- 
tion is  to  a  claim  which  existed  when  the  claimant's  lien  was  obtained, 
and  that  a  court  of  equity  will  not  aid  a  lien  creditor  to  obtain  a 
security  which  his  contract  did  not  afford  to  him.  But  here  the  party 
asks  to  purchase  a  fund  which  belonged  to  a  surety;  for  S.  Duncan, 
as  to  his  separate  estate,  is  a  surety  of  Duncan  &  Mahon.  Col.  on 
Part.  337;  Cohvell  v.  Stillman,  1  Rawle  212;  Lang  v.  Cepley,  I  Binn. 
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123;  Wilder  v.  Keeler,  3  Page's  Cha.  Rep.  167  ;  Earle  v.  Wilson,  17 
Fes.  527. 

Harris  and  Carothers,  for  defendants  in  error,  relied  upon  the  set- 
tled doctrine,  that  if  a  creditor  has  two  funds  from  which  he  may 
obtain  his  money,  he  must  so  use  them  that  another  creditor  shall 
not  be  prejudiced  ;  sic  utere  tuo  ut  alienum  non  Icedas  is  a  maxim  pecu- 
liarly applicable  to  this  case.  They  cited  1  Johns.  Cha.  Rep.  409,430; 
Taylor  v.  Man's,  MS.,  Philadelphia,  March  term  1835 ;  1  Mad.  Cha. 
Rep.  203,  new  edition  250;  Harrison  v.  Wain,  9  Serg.  fy  Rawle  320. 
On  the  16th  of  August  1830,  when  Stocker  entered  his  lien  in  Phi- 
ladelphia, the  property  was  abundantly  sufficient  to  pay  him  and 
Clark  both  ;  and  in  the  face  of  a  notice  he  did  a  positive  act  which 
deprived  Clark  of  his  money,  and  enabled  the  debtor  to  put  5000 
dollars  into  his  pocket. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — When  Mahon  &  Duncan  executed  the  mortgage 
to  Clark,  on  which  the  plaintiff  claims,  Stooker  stood  as  a  mortgage 
creditor  of  the  same  premises,  his  mortgage  being  reinforced  by  a 
bond  and  warrant  to  confess  judgment,  not  then  entered  up.  Subse- 
quently to  Clark's  mortgage  and  bonds,  he  entered  it  up  in  Phila- 
delphia county  and  acquired  a  lien  there  on  the  real  estate  of  Dun- 
can, one  of  the  mortgagors ;  after  which  other  creditors  of  Mahon 
&  Duncan,  as  well  as  Duncan's  separate  creditors,  recovered  judg- 
ments which  also  bound  it.  It  will  be  perceived,  then,  that  imme- 
diately previous  to  the  vacation  of  Stocker's  judgment,  matters  stood 
thus.  Clark  had  a  subsequent  lien  on  the  mortgage  premises  in 
Perry  county,  and  various  other  creditors  had  subsequent  liens  on  the 
estate  in  Philadelphia,  while  Stocker  had  the  earliest  lien  on  each. 
Now  if  a  chancellor  would  not  have  compelled  him  to  apply  his 
judgment  in  Philadelphia,  it  will  follow  that  Clark  had  not  an  inte- 
rest which  could  be  prejudiced  by  withdrawing  it ;  and  he  would 
have  been  compellable  to  apply  it  but  on  the  foot  of  an  equity  in 
Clark  against  the  other  subsequent  incurnbrancers.  A  creditor 
with  a  right  of  recourse  to  two  funds,  must  carve  for  himself  so  as  to 
stand  as  little  as  possible  in  the  way  of  those  whose  recourse  is  to 
but  one  of  them ;  because  he  might  else  cover  the  residue  for  the 
debtor  to  the  prejudice  of  others  having  an  undoubted  right  to  it. 
But  he  is  not  bound  to  make  room  for  the  admission  of  one  by  in- 
commoding another  who  has  equal  claims.  In  that  predicament  it 
is  at  his  option  to  stand  still.  Between  subsequent  lien  creditors  on 
distinct  parts  of  the  general  fund,  whose  equities  are  balanced,  the 
legal  course  of  execution,  therefore,  is  not  to  be  disturbed ;  and  a 
chancellor  suffers  the  general  creditor  to  take  satisfaction  in  the  way 
most  conducive  to  his  convenience,  or  the  gratification  of  his  caprice. 
The  rule  which  gives  a  separate  creditor  the  exclusive  enjoyment  of 
his  own  peculiar  fund,  is  founded  in  benevolence,  and  regulated  in 
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its  application  by  the  nicest  principles  of  justice ;  for  which  reason  it 
will  not  be  enforced  to  cast  the  debt  on  one  who  is  but  a  surety,  or 
otherwise  not  bound  to  bear  it.     In  Dorr  v.  Shaw,  4  Johns.  Ch.  Rep. 
17,  Chancellor  Kent  refused  to  direct  a  prior  creditor  of  A  and  B  to 
raise  his  debt  from  the  land  of  A,  in  favour  of  a  subsequent  judg- 
ment creditor  of  B,  because  it  did  not  appear  whether  A  or  B  ought 
ultimately  to  pay  it,  or  that  B  had  an  equity  to  have  it  charged  on 
A  exclusively.      What  equity,  then,  can  Clark  claim  which  the 
subsequent  creditors  could  not  1     They  were  alike  subsequent  credi- 
tors on  separate  parts  of  a  general  fund,  bound  by  a  common  lien. 
It  is  said  his  lien  bound  the  estate  in  Perry  county  before  their  liens 
bound  the  estate  in  Philadelphia ;  and  that  the  maxim  prior  in  tern- 
pore,  potior  injure,  gives  him  a  preference.     But  what  has  his  lien  in 
Perry  county  to  do  with  an  estate  not  bound  by  it  1     It  is  urged  that 
the  subsequent  lien  creditors  stand  in  relation  to  it  exactly  as  the 
mortgagors  themselves  stood  ;  and  that  Clark,  or  the  plaintiff  holding 
his  title,  could  have  had  the  same  recourse  to  it  paramount  their 
liens,  that  he  could  have  had  to  it  unincumbered  in  the  hands  of 
Duncan  the  owner,  from  whom  the  liens  are  derived.     But  what 
recourse  could  he  have  had  to  it  in  his  hands,  indirectly,  by  the 
means  of  another  ]     Had  Stocker's  bond  been  entered  up  when 
Clark  took  his  mortgage,  an  equity  might  have  grown  out  of  that 
circumstance,  referable,  in  point  of  date,  to  the  period  of  the  trans- 
action, and  not  subject  to  be  disturbed  by  the  introduction  of  fresh 
parties.     But  it  was  not  entered  up,  nor  did  it  appear  that  Stocker 
intended  to  enter  it ;  and  what  recourse  could  Clark  have  had  to 
him,  before  a  chancellor,  to  compel  him  to  enter  it?     The  estate  in 
Philadelphia  would  not,  but  for  his  own  supineness,  have  been  more 
accessible  to  any  one  than  to  himself.     He  might  have  stipulated 
for  what  would  have  enabled  him  to  pursue  it  with  his  own  means 
without  invoking  the  means  of  another ;  and  if  his  bond  were  not  so 
expeditious  for  want  of  a  warrant  to  confess  judgment  on  it,  that 
surely  would  not  entitle  him  to  the  ad  vantages  of  one  who  had  made 
the  warrant  a  condition  of  his  loan.     If  Clark  had  not  consented  to 
advance  his  money  on  less  security,  he  ought  to  have  done  the  same. 
But  Mahon  and  Duncan  may  have  refused  to  treat  on  terms  so 
favourable  to  him  ;  and  from  his  having  omitted  to  insist  on  condi- 
tions more  favourable,  it  is  fair  to  infer  that  they  did  refuse.     He 
ought  in  that  case  to  have  kept  his  money  in  his  pocket.     How  then 
can  he  secure  to  himself  better  terms  than  they  consented  to  give, 
by  using,  to  the  disadvantage  of  the  judgment  creditors  who  stand 
in  their  place,  the  bond  and  warrant  of  another  1     Had  Stocker  with- 
drawn his  judgment,  having  for  a  time  kept  him  at  bay  with  it,  he 
might  have  had  a  more  specious  ground  of  complaint ;  but  instead 
of  that,  Stocker  had  left  the  Philadelphia  estate  uncovered  for  two 
years  from  the  date  of  his  own  mortgage,  and  for  a  year  and  four 
months  from  the  date  of  Clark's.     But  had  he  entered  his  judgment 
the  next  day,  still  Clark  might,  by  due  diligence,  have  secured  the 
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next  earliest  lien,  which  would  have  put  him  in  an  attitude  as  fa- 
vourable as  if  the  two  estates  had  been  originally  included  in  each 
mortgage,  and,  in  any  event,  have  given  him  the  residue,  after 
satisfaction  had  by  Stocker  from  either  fund,  or  from  both.  Neg- 
lecting to  press  his  own  securities,  how  could  he  require  Slocker  to 
press  his  bond  and  warrant  in  lieu  of  them  1  The  annals  of  equi- 
table administration  afford  no  instance  of  such  a  requisition.  The 
nature  of  the  principle  supposed  to  lie  at  the  root  of  Clark's  title  to 
the  fund  is  just  this.  A  creditor  who  has  laid  his  security  on  more 
parcels  than  are  necessary  to  its  satisfaction,  may  not  manage  the 
application  of  it  to  keep  off  subsequent  creditors  on  particular  par- 
cels, so  as  to  secure  the  excess  to  the  debtor,  by  interposing  his  lien 
against  them,  first  on  this  side,  and  then  on  that ;  and  when  he 
attempts  it,  a  chancellor  does  what?  simply  uncovers  a  portion  of  the 
property  to  their  demands  by  shoving  the  broader  security  measur- 
ably aside  in  order  to  let  them  in,  but  still  reserving  enough  for  its 
satisfaction.  This  is  the  foundation  of  the  relief,  and  the  extent  of 
it.  Now  had  Clark  called  on  Stocker  to  enter  up  his  bond,  he  would 
have  called  on  him  to  interpose  the  very  obstacle  which  it  is  the 
business  of  a  chancellor  to  remove  ;  and  he  certainly  could  not  have 
procured  an  equity  against  the  other  incumbrancers  by  procuring  an 
act  to  his  detriment  as  a  pretext  for  it.  In  withdrawing  his  judg- 
ment for  the  benefit  of  the  other  creditors,  Stocker  did  nothing  which 
a  chancellor  would  forbid.  A  creditor  taking  a  security  on  one  of 
two  funds  already  incumbered,  may  fairly  speculate  on  the  chances 
of  being  paid  by  a  proper  application  of  the  liens ;  and  he  may, 
therefore,  be  said  to  take  his  security  on  the  credit  of  both.  Here, 
however,  but  a  single  fund  was  incumbered  ;  and  by  taking  a  secu- 
rity on  it  alone,  Clark  showed  that  he  was  content  to  repose  on  it  as 
sufficient  for  his  purpose,  at  least  in  connexion  with  his  bonds.  As 
to  these  he  stood  in  relation  to  the  other  property  but  on  a  footing 
with  the  other  creditors.  The  real  estate  in  Philadelphia  was  as 
open  to  him  on  them  as  it  was  to  Stocker  or  any  one  else  ;  and  he 
cannot  complain  that  they  have  distanced  him.  Having  parted 
with  his  money  on  the  security  of  a  mortgage  and  bonds  without 
warrant:  he  could  not  complain  of  having  been  thrown  out,  had  he 
even  started  ;  nor  could  he  have  complained  of  being  refused  the  use 
of  means  to  get  the  lead  for  which  he  had  not  stipulated.  He  sti- 
pulated but  for  the  residue  of  the  mortgage  premises  ;  he  has  had  it 
as  far  as  it  could  avail  him,  and  he  can  ask  no  more. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


III. 3  M 
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Bashore  against  Whisler. 

Respecting  judicial  sales  of  real  estate,  the  rule  is  caveat  emptor.  A  defect 
of  title  cannot  be  set  up  as  a  defence  in  an  action  upon  a  bond  given  to  an  ad- 
ministrator for  the  purchase  money  of  a  tract  of  land  sold  by  an  order  of  the 
orphan's  court. 

ERROR  to  Cumberland  county. 

This  was  an  action  of  debt,  on  a  bond  by  John  Snevely,  adminis- 
trator of  Christian  Whisler,  against  John  Bashore,  in  which  the  fol- 
lowing facts  were  found. 

Previously  to  1823,  John  Whisler  was  the  owner  of  a  tract  of  land 
in  East  Pennsborough  township,  containing  sixty-nine  acres  and 
twenty-five  perches.  A  parol  agreement  was  made  between  John 
Whisler  and  his  son  Christian  Whisler  respecting  the  land,  by  which 
the  father  was  to  convey  to  the  son  the  whole  tract  of  land,  and  the 
son  was  to  reconvey  to  the  father  two  acres  of  the  land,  with  an  oil 
mill,  &c.  thereon  erected.  John,  the  father,  on  the  llth  June  1823, 
for  the  consideration  of  5532  dollars  50  cents,  did  convey  the  whole 
tract  to  Christian,  the  son,  and  Christian  was  about  to  execute  a  deed 
which  had  been  prepared  for  the  purpose,  for  the  oil-mill,  &c.  and 
two  acres  to  John,  but  owing  (o  some  accidental  circumstances  it 
was  not  done.  The  father  and  the  son,  in  the  course  of  these  ar- 
rangements and  contracts,  estimated  the  value  of  the  oil-mill,  &c. 
and  the  two  acres  at  1200  dollars,  and  this  sum  Christian  retained 
out  of  the  5532  dollars  50  cents,  the  purchase  money  mentioned  in 
the  deed  of  John  to  Christian  of  the  whole  tract.  John,  the  father, 
went  into  possession  of  the  oil-mill  and  two  acres,  and  fenced  and 
cultivated  it  until  Christian  died  on  the  1st  of  January  1827,  intes- 
tate and  without  issue.  On  the  8th  of  March  1828,  John  Whisler 
as  plaintiff,  and  John  Snevely,  administrator  of  Christian  Whisler 
deceased,  as  defendant,  entered  into  an  amicable  action  "  to  decide 
all  matters  in  variance  between  them,"  and  referred  it  to  arbitrators, 
who  found  the  facts  as  they  are  hereinbefore  stated,  and  came  to 
this  conclusion  and  made  this  award  :  "  that  the  plaintiff,  agreeably 
to  contract,  is  entitled  to  the  possession  of  the  within  mentioned  oil- 
mill  and  its  appurtenances ;  and  also  two  acres  of  land  until  he  is 
paid  for  the  same.  And  now  we  do  award  as  soon  as  the  plaintiff 
gives  up  the  possession  of  the  same  to  the  defendant,  he  shall  re- 
ceive the  sum  of  1200  dollars."  This  award  was  filed  in  the  pro- 
thonotary's  office  on  the  2d  of  April  1828,  and  judgment  entered 
thereon,  which,  on  the  12lh  of  April  1828,  John  Whisler  assigned  to 
Jacob  Moltz. 
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To  April  term  1824,  No.  135.  The  Agricultural  Bank  sued  John 
Whisler ;  the  cause  was  referred  to  arbitrators,  who  reported  for  the 
plaintiff  935  dollars,  upon  which  judgment  nisi  was  entered  the  24th 
of  December  1825,  and  from  which  the  defendant  appealed.  The 
cause  was  afterwards  tried  in  the  circuit  court,  and  a  verdict  and 
judgment  rendered  for  the  plaintiff  on  the  16th  of  April  1828  for 
938  dollars  50  cents,  upon  which  a  fieri  facias  was  issued  and  levied 
on  the  estate  of  John  Whisler  in  said  tract  of  land,  "containing 
seventy  acres  more  or  less,  with  a  house,  barn,  fulling-mill,  oil-mill, 
&c.  thereon  erected."  A  venditioni  exponas  was  issued,  and  on  the 
10th  of  October  1828,  the  same  was  sold  to  F.  Watts,  Esq.  for  200 
dollars,  who  received  the  sheriff's  deed  therefor,  dated  the  18th  of 
October  1828.  Acknowledged  in  open  court  the  llth  of  November 
1828.  On  the  24th  of  March  1829,  F.  Watts,  Esq.  transferred  his 
title  to  Samuel  Alexander,  Esq. 

The  personal  estate  of  Christian  Whisler  deceased  was  inadequate 
to  the  payment  of  his  debts;  and  on  the  13th  of  August  1828,  John 
Snevely,  his  administrator,  petitioned  the  orphan's  court  for  an  order 
to  sell  the  real  estate  of  said  deceased,  and  which  is  in  said  petition 
so  described  as  to  embrace  the  whole  sixty-nine  acres  twenty-five 
perches,  as  originally  conveyed  by  John  Whisler  to  his  son  Christian. 
An  order  of  sale  was  granted,  and  on  the  14th  of  October  1828  the 
land  was  offered  for  sale,  when  a  notice  was  given  by  F.  Watts,  Esq.  in 
writing,  that  he  claimed  the  land  as  having  been  sold  to  him  as  the 
property  of  John  Whisler,  and  particularly  that  he  claimed  the  oil- 
mill  and  two  acres.    Previously  to  the  day  of  sale,  John  Snevely  and 
John  Bashore  had  a  conversation  on  the  subject  of  the  conditions  of 
sale,  and  John  Snevely  then  told  Bashore  that  one  of  the  conditions 
should  be,  that  the  bidder  to  whom  the  land  should  be  struck  down 
should  give  his  bond  for  500  dollars  immediately  as  an  earnest,  and 
which  should  be  forfeited  for  non,  compliance  with  his  bid.     The 
conditions  of  the  sale  were  written,  and  that  was  one  of  them,  and 
they  were  fastened  upon  the  porch  of  the  house  on  the  land,  and 
attached  to  them  was  the  written  notice  of  F.  Watts,  Esq.  before 
referred  to.     The  land  was  struck  down  to  John  Bashore  for  7600 
dollars,  one-half  payable  in  hand,  and  the  residue  in  three  equal 
annual  payments,  without  interest.    John  Bashore  gave  his  bond  to 
John  Snevely  for  500  dollars,  in  compliance  with  that  condition  of 
the  sale  before  mentioned.    A  few  days  after  the  sale,  and  before  the 
confirmation,  John  Bashore  told  John  Snevely  that  if  he  had  known 
of  the  claim  made  by  F.  Watts,  Esq.  on  the  day  of  sale,  and  before 
he  purchased,  he  would  not  have  bid.     Snevely  replied  that  he 
thought  there  would  be  no  danger ;  that  the  purchase  money  paya- 
ble by  him,  Bashore,  would  be  applied  to  discharge  that  claim.     At 
the  following  orphan's  court  the  sale  was  confirmed,  and  the  bonds 
for  the  future  payments  given.     On  the  8th  of  September  1832,  an 
amicable  action  was  entered  into  between  Samuel  Alexander,  Esq. 
as  plaintiff,  and  John  Bashore,  together  with  Jacob  Moltz  and  John 
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Snevely,  administrator  of  Christian  Whisler  deceased,  as  defendants, 
upon  which  all  the  facts  before  stated  which  had  previously  occurred 
were  agreed  to,  and  were  considered  in  the  nature  of  a  special  ver- 
dict, and  in  which  the  several  parties  thus  presented  their  alleged 
rights.  "  Samuel  Alexander,  Esq.  claims  to  have  the  said  oil-mill  and 
two  acres  of  land,  with  the  appurtenances ;  or  in  lieu  thereof  the  said 
sum  of  1200  dollars,  and  interest  thereon  from  the  9th  of  December 
1828,  agreeably  to  said  award.  Jacob  Moltz  claims  to  have  said 
1200  dollars  and  interest  agreeably  to  said  award  and  assignment  to 
him.  John  Bashore  claims  to  hold  said  oil-mill  and  two  acres  of 
land,  in  fee  clear  of  all  incumbrances ;  and  that  said  1200  dollars 
shall  be  paid  by  John  Snevely,  administrator  of  Christian  Whisler 
deceased,  to  the  person  who  is  lawfully  entitled  to  receive  the  same. 
John  Snevely,  as  administrator  of  Christian  Whisler,  becomes  a  party 
in  order  that  the  whole  matter  may  be  ended.  And  it  js  agreed  by 
all  parties  that  the  court  shall  render  such  judgment  as  shall  be  law- 
ful and  right,  either  party  having  the  right  to  sue  out  a  writ  of  error, 
&c."  Upon  which  the  court  of  common  pleas  rendered  this  judg- 
ment. 

"  8th  of  September  1832.  Judgment  for  the  plaintiff  for  the  oil- 
mill  and  lot  of  ground,  as  above  described,  to  be  released  upon  the 
payment  of  1200  dollars,  with  interest  from  the  9th  of  December 
1828.  John  Whisler  could  not  assign  away  his  interest  after  the 
lien  of  the  judgment  had  attached;  wherefore  Moltz  can  take  nothing 
by  the  assignment.  Bashore  has  no  remedy,  for  in  the  sale  to  him 
there  was  no  guarantee  of  title.  There  is  no  remedy  against  the 
administrator  of  Christian  Whisler  for  the  same  reason." 

This  judgment  was  removed  to  the  supreme  court  by  writ  of  error 
at  the  instance  of  the  defendant,  and  the  judgment  was  affirmed  at 
October  term  1832,  and  carried  into  effect  by  execution.  The  money 
already  paid  by  Bashore  to  Snevely,  the  administrator  of  Christian 
Whisler,  to  wit  the  hand  money  and  the  two  first  payments,  have  been 
sufficient  to  pay  all  the  debts  of  Christian  Whisler  deceased ;  and  if  the 
money  for  which  this  suit  is  brought  be  recovered,  it  will  be  distri- 
buted among  the  heirs  at  law  of  the  said  deceased.  Upon  these 
facts,  if  the  court  should  be  of  opinion  that  the  plaintiff  be  entitled 
to  recover,  then  judgment,  to  be  entered  for  the  sum  of  1266  dollars 
66  cents,  with  interest  from  the  1st  of  April  1832.  If  he  be  not 
entitled  to  recover,  then  judgment  to  be  entered  for  the  defendant. 

The  court  below  rendered  a  judgment  for  the  plaintiff. 

Carothers,  for  plaintiff  in  error. 
Watts,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  cannot  now  be  questioned  that  a  defendant  may 
allege  defect  of  title,  in  the  whole  or  in  part,  as  a  defence  in  a  suit 
brought  by  a  vendor  against  a  vendee  to  recover  unpaid  purchase 
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money.  This  principle,  which  was  first  ruled  in  Steinhour  v.  Wilmer, 
1  Serg.  4"  Rawle  438,  has  been  since  affirmed  in  Hart  v.  Porter, 
5  Serg.  fy  Rawle  200,  and  in  other  cases  to  which  it  is  unnecessary 
particularly  to  refer.  Although  this  principle,  as  applied  to  private 
contracts,  is  undoubted,  yet  it  has  never  been  understood,  either  by 
the  profession  or  the  public,  to  be  applicable  to  judicial  sales.  In 
Friedly  v.  Secily,  9  Serg.  fy  Rawle  156,  it  was  ruled,  thai  a  sheriff's 
sale  cannot  be  objected  to  by  the  purchaser,  merely  on  the  ground  of 
defect  of  title ;  but  that  in  all  such  cases  it  is  binding,  except  where 
there  be  fraud  or  misdescription  of  the  property  in  some  material  re- 
spect. It  was  also  ruled  in  the  same  case,  that  a  purchaser  cannot 
object  to  a  sheriff's  sale  because  of  a  defect  of  title  of  which  he  had 
notice.  That,  therefore,  when  he  has  bought,  after  being  publicly 
notified  at  the  sale  of  such  defect,  he  cannot  give  evidence  of  want 
of  title,  in  a  suit  brought  against  him  for  the  purchase  money.  The 
doctrine  of  Steinhour  v.  Wilmer  does  not  extend  to  judicial  sales  ; 
nor  has  it  been  contended  by  any  one  that  the  usage  asserted  and 
maintained  by  Justice  Yeates  extended  to  them.  At  a  judicial  sale, 
the  interest  of  the  debtor,  and  no  more,  is  sold.  The  purchaser  ac- 
quires the  title  such  as  he  held  it.  There  is  no  warranty  of  title  ; 
and  if  the  vendee  of  the  sheriff  purchases  without  a  sufficient  exami- 
nation, it  is  his  fault,  and  is  a  matter  with  which  the  debtor  has  no 
concern.  He  agrees  to  run  the  risk  of  the  title.  The  rule  is  caveat 
emptor. 

What,  then,  was  the  interest  which  Christian  Whisler's  heirs  had 
in  these  premises  at  the  time  of  the  sale  by  the  administrator  1  for 
whatever  that  interest  was,  and  no  more,  was  acquired  by  the  pur- 
chaser ;  and  as  to  this  question,  since  the  decision  of  the  court  of 
common  pleas,  which  was  affirmed  in  error,  there  is  neither  doubt 
nor  difficulty.  I  refer  to  the  decision  of  the  court  in  the  amicable 
actions  of  the  8th  of  September  1832,  between  Samuel  Alexander, 
who  was  the  assignee  of  the  purchaser  at  the  sheriffs  sale,  and  John 
Bashore,  together  with  Jacob  Moltz  and  John  Snevely,  administrator 
of  Christian  Whisler.  The  judgment  was  rendered  for  the  plaintiff 
for  the  oil-mill  and  lot  of  ground,  &c.,  to  be  released  on  the  payment 
of  1200  dollars,  with  interest  from  the  9th  of  December  1828.  This 
is,  in  substance,  an  affirmation  of  the  decision  of  the  arbitrators,  in 
the  amicable  action  of  the  8th  of  March  1828,  between  John  Whis- 
ler and  John  Snevely,  the  administrator.  By  this  decision  the  legal 
estate  is  adjudged  to  be  in  the  heirs  of  Christian  Whisler,  but  the 
equitable  interest  in  the  assignee  of  the  purchaser  at  the  sheriff's 
sale.  John  Bashore,  having  succeeded  by  his  purchase  at  the  or- 
phan's court  sale  to  all  the  interest  of  Christian  Whisler  in  the  pre- 
mises, has  a  right  to  require  a  release  of  all  Mr  Alexander's  claim, 
on  the  payment  of  the  1200  dollars,  with  interest,  as  adjudged  by 
the  court.  I  do  not  understand  that  the  plaintiff  denies  the  general 
principle,  as  applicable  to  a  sale  by  a  sheriff,  but  he  argues  that  there 
is  a  difference  between  a  sale  by  an  administrator  and  a  sheriff's 
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sale ;  between  creditors,  and  the  defendant  in  an  execution  and  the 
heirs  of  an  intestate.  The  law  recognizes  no  such  distinction.  The 
reasons  on  which  the  court  proceeded  in  a  sheriff's  sale  are  fully 
stated  in  Friedly  v.  Secily,  and  are  as  applicable  to  the  defendant  in 
the  execution  as  to  the  creditors.  It  would  be  manifestly  unjust,  as 
is  there  said,  to  release  the  purchaser  from  his  bid  on  account  of  a 
defective  title,  the  very  cloud  which  obscured  its  value,  and  not  to 
relieve  the  defendant  in  the  execution,  when  he  was  able  to  dissipate 
that  cloud  which  sacrificed  his  property.  The  duties  of  both  are 
plain.  The  purchaser  must  examine  the  title  before  he  buys,  and  it 
is  the  interest  of  the  defendant,  as  far  as  he  can,  to  clear  up  any 
objections  which  may  be  made  as  to  its  validity.  If  the  purchaser 
will  not  inquire,  he  must  suffer  for  his  confidence  ;  and  if  the  defen- 
dant in  the  execution  will  be  silent  and  not  show  his  title,  he  must 
suffer  for  his  obstinacy.  When  the  sale  is  a  fair  one,  it  binds  both 
the  defendant  and  the  purchaser.  But  it  is  said  that  a  sale  by  the 
administrator  is  not  a  judicial  sale.  But  we  conceive  that  a  sale  by 
an  administrator,  under  an  order  of  the  orphan's  court  for  payment 
of  debt,  is  a  judicial  sale ;  and  that  the  principles  which  govern  the 
one  are  applicable  to  the  other.  As  in  the  case  of  a  sheriff's  sale, 
the  purchaser  takes  only  the  interest  of  the  heirs  ;  the  administrator 
who  makes  the  sale  is  but  the  officer  of  the  court.  The  land  is  sold 
in  pursuance  of  their  order;  it  must  be  returned  to  them  and  receive 
their  confirmation  before  the  title  is  vested  in  the  purchaser.  The 
administrator  makes  no  warranty  of  title,  either  for  himself  personally 
or  the  heirs ;  and  it  is  understood  that  the  one  sells  and  the  other 
buys  the  title  as  it  is,  and  as  it  was  vested  in  the  intestate. 

It  is  further  said,  that  the  purchaser  was  induced  to  purchase  in 
consequence  of  the  representations  of  the  administrator.  The  ad- 
ministrator gave  it  as  his  opinion,  that  the  1200  dollars  would  be 
taken  out  of  the  purchase  money;  but  this  opinion  was  expressed 
after  the  sale  and  before  confirmation.  There  is  nothing  like  fraud 
in  this;  for  no  doubt  this  opinion  was  honestly  entertained  by  Mr 
Snevely.  It  was  the  folly  of  the  purchaser,  who  was  fully  aware 
that  there  were  difficulties  attending  the  title,  to  repose  confidence 
in  the  judgment  of  a  person  as  uninformed  as  himself. 

It  was  the  duty  of  the  purchaser  to  inquire  of  those  who  were  ca- 
pable of  giving  him  correct  information ;  and  if  this  had  been  done, 
and  the  facts  had  been  duly  presented  to  the  orphan's  court,  they 
would  have  had  full  power  to  relieve  him  by  setting  aside  the  sale. 

Judgment  affirmed. 
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Ege's  Appeal. 

A  father  having  conveyed  to  his  son  certain  real  estate  as  his  portion,  added 
to  the  deed  this  clause  :  "  It  is  understood  by  the  parties  that  this  deed  is  to 
operate  as  a  complete  and  mutual  bar,  release  and  discharge  of  all  claims  and 
demands  up  to  the  date,  including  all  transactions  and  debts  of  whatever  na- 
ture." Held,  that  this  shall  not  be  construed  to  release  the  estate  of  the  father 
from  the  payment  of  a  sum  of  money  which  the  son,  as  guardian  of  a  minor 
child,  had  loaned  to  his  father. 

The  son  having  become  the  administrator  of  his  father's  estate,  is  not  entitled, 
under  the  circumstances  above  stated,  to  a  credit  in  his  administration  account 
for  the  payment  of  an  incumbrance  which  existed  upon  the  estate  thus  conveyed 
to  him  by  his  father. 

APPEAL  from  the  orphan's  court  of  Cumberland  county  by  John 
B.  Gibson,  Esq.  and  Mary  Ege,  executors  of  Michael  Ege,  Jun.,  who 
was  one  of  the  administrators  of  Michael  Ege,  Sen. 

In  obedience  to  a  citation  issued  at  the  instance  of  the  heirs,  ap- 
pellees, Mary  Ege  and  John  B.  Gibson,  Esq.,  executors  of  Michael 
Ege,  Jun.,  filed  an  account  of  his  administration  of  the  estate  of 
Michael  Ege,  Sen.  deceased,  to  which  exceptions  were  filed :  the 
account  was  referred  to  an  auditor,  who  reported  the  facts;  and  on 
his  report  the  decree  of  the  orphan's  court  was  founded. 

Michael  Ege,  Sen.  owned  four  iron-works,  viz.  Carlisle,  Holly, 
Cumberland  and  Pine  Grove,  and  had  five  children,  viz.  Peter,  Mi- 
chael, George,  Mary  and  Eliza.  Intending  to  divide  and  arrange 
his  estate  among  them,  and  to  give  each  son  an  advancement  of 
100,000  dollars,  he  prepared  deeds  for  them,  none  of  which  was  de- 
livered except  that  to  Michael,  which  is  dated  the  3d  of  June  1815. 
It  conveys  the  Carlisle  works  for  the  price  of  148,020  dollars,  in  fee,  by 
the  usual  terms  "  grant,  bargain,  sell,  alien,"  &c.,  and  after  describ- 
ing the  several  tracts  of  land,  containing  seven  thousand  one  hundred 
and  thirty-six  acres  and  ninety-two  perches,  it  proceeds,  "  together 
wilh  all  the  stock,  cattle,  furniture,  now  in  the  grantee's  possession 
or  occupancy,  connected  with  the  Carlisle  iron-works,  waters,  water 
courses,  rights,  liberties,  privileges,  hereditaments  and  appurtenances 
thereto  belonging,  or  in  anywise  appertaining,  and  the  remainders 
and  reversions,  rents,  issues  and  profits  thereof,  and  all  the  estate, 
right,  title,  claim,  interest,  use,  occupation,  demand  and  possession" 
of  the  grantor;  to  have,  &c.  "  subject  to  the  payment  of  the  purchase 
money  and  interest  thereon,  due  to  the  commonwealth."  It  releases 
the  sum  of  100,000  dollars  of  the  price,  and  pledges  the  premises  for 
the  remaining  48,020  dollars,  which  the  grantee  covenants  to  pay; 
one  half  on  the  day,  and  the  residue  in  four  equal  yearly  payments. 
"  It  is  understood  by  the  parties  that  this  deed  is  to  operate  as  a  com- 
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plete  and  mutual  bar,  release  and  discharge  of  all  claims  and  de- 
mands up  to  the  date,  including  all  transactions  and  debts  of  what- 
ever nature,"  except  the  48,020  dollars. 

The  auditor's  report  sets  out,  "  balances  on  the  books  at  Carlisle 
works  on  the  3d  of  June  1815,  and  received  after  that  date  by  Mi- 
chael Ege,  Jun.,  against  thirty-seven  persons,  amounting  to  1413 
pounds  13  shillings  1  penny,  and  balances  due  to  twenty -five  persons, 
and  paid  by  Michael  Ege,  Jun.  after  that  date,  311  pounds  5  shil- 
lings 8  pence,  making  a  balance  of  1102  pounds  7  shillings  5  pence, 
say  2939  dollars  65  cents. 

Whether  the  accountant,  M.  Ege,  Jun.,  is  chargeable  with  this 
sum  received  by  him  from  the  accounts  of  the  Carlisle  works  prior 
to  the  3d  of  June  1815,  beyond  what  he  paid  out,  will  depend  on  the 
following  facts: 

In  the  beginning  of  the  year  1815,  M.  Ege,  Sen.,  who  then  lived 
in  Carlisle,  declared  to  George  Ege  that  he  intended  to  give  to  each 
of  his  sons  the  property  on  which  they  lived:  Cumberland  to  Peter, 
Holly  to  George,  and  Carlisle  to  Michael ;  that  each  was  to  receive 
property  to  the  amount,  of  100,000  dollars.  That  as  Carlisle  works 
were  estimated  at  148,000  dollars,  Michael  would  have  to  pay  48,000 
dollars;  Peter  also  would  have  something  to  pay;  and  George,  as 
the  Holly  works  were  not  worth  100,000  dollars,  something  to  re- 
ceive. He  said  that  Peter,  George  and  Michael  were  to  get  the 
stock  at  their  respective  works,  and  receive  the  debts  that  were  due 
to  them,  and  pay  those  that  were  owing  by  them.  He  told  the 
same  to  his  son  Peter  Ege,  with  this  difference  :  he  said  that  Michael 
was  to  pay  all  the  debts  of  the  Carlisle  works,  and  receive  all  ex- 
cept John  Miller's,  which  was  not  included.  That  George  and  Michael 
were  about  to  erect  furnaces.  After  this  George  carried  on  Holly 
works  as  his  own  ;  paid  and  received  the  debts  of  the  place ;  and 
began  in  the  spring  of  1815  to  build  a  furnace  there.  Michael  did. 
the  same;  paid  and  received  debts,  and  began  the  same  spring  to 
build  at  the  lower  or  Carlisle  works.  At  a  vendue  of  personal  pro- 
perty at  Cumberland  in  April  1815,  Peter  was  directed  by  his  father 
to  take  the  notes  for  the  goods  sold  in  his  [Peter's]  name.  Matters 
stood  in  this  way  till  the  3d  of  June  1815,  when  t"he  sons,  by  ap- 
pointment of  their  father,  came  to  Carlisle  to  have  deeds  executed  to 
them.  A  deed  for  the  Cumberland  works  was  offered  by  old  Mr  Ege 
to  Peter,  who  refused  it,  as  he  was  unwilling  to  give  his  bonds  for 
23,000  dollars,  the  amount  his  father  required  him  to  pay.  George 
was  then  told  by  his  father,  "  here  is  your  deed;  you  can  either  re- 
ceive it  today,  or  wait  till  I  can  take  some  land  from  Peter's  and  add 
to  yours :  George  objected  to  receiving  it.  Michael  took  his,  and 
gave  his  bonds  to  his  father  for  48,000  dollars.  Nothing  was  said 
on  this  day  about  the  sons  paying  and  receiving  the  debts  at  the  dif- 
ferent establishments.  In  August  following,  old  Mr  Ege  had  a  sur- 
vey made  for  the  purpose  of  cutting  off  a  part  of  the  Cumberland 
estate  and  adding  it  to  Holly,  but  died  on  the  31st  of  that  month, 
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before  any  thing  farther  was  done.  Up  to  the  death  of  his  father, 
George  continued  at  Holly,  treating  it  as  his  own,  and  receiving  the 
debts  due  to  the  works,  and  borrowing  money  in  his  own  name,  and 
paying  those  due  by  them,  for  which  he  was  obliged  afterwards  to 
get  vouchers,  to  settle  with  the  estate.  Michael,  after  the  receipt  of 
his  deed  of  the  3d  of  June  1815,  continued  to  receive  and  settle  the 
debts  of  the  Carlisle  works  prior  to  that  time,  making  no  distinction 
between  them  and  those  of  subsequent  origin  ;  nor  do  the  books  in- 
dicate that  any  change  of  owners  was  made,  the  accounts  being 
carried  on  as  if  he  had  owned  the  works  before  and  after  the  deed 
was  made.  The  father,  after  January  1815,  never  settled  any  of 
the  accounts  of  either  of  the  establishments,  nor  paid  any  thing  to- 
wards the  buildings  he  knew  his  sons  were  putting  up  in  the  spring 
of  that  year.  The  deeds  to  George  and  Peter  were  never  delivered. 

The  orphan's  court  decided  that  the  accountants  should  not  be 
charged  with  this  sum. 

Michael  Ege,  Jun.  paid  John  Wonderlich  yearly,  on  the  1st  of 
June,  from  1816  till  1825,  the  sum  of  66  dollars  67  cents,  for  which 
credit  is  claimed  ;  and  also  for  1111  dollars  on  the  following  facts. 

In  1798  M.  Ege,  Sen.  built  a  dam  for  the  Carlisle  works,  which 
was  then  and  still  is  used  for  said  works.  This  dam  backed  the 
water  on  the  land  of  John  Bricker,  who,  with  Mr  Ege,  about  the 
year  1802  made  a  verbal  reference  to  Adam  Brandt  and  two  others, 
to  fix  the  amount  of  damages  sustained  by  Bricker  from  the  flooding 
of  his  land.  The  man  reported,  verbally,  that  Ege  should  pay 
Bricker  25  pounds  (66  dollars  67  cents)  per  annum.  Ege,  after  the 
amount  of  damages  was  ascertained,  wanted  Bricker  to  have  the 
matter  put  in  writing,  which  Bricker  refused  ;  but  on  the  next  day, 
when  Bricker  agreed  it  should  be  done,  Ege  replied,  No,  you  would 
not  do  it  yesterday,  and  I  won't  do  it  now.  I  will  pay  you  the  25  pounds 
per  annum,  but  will  make  no  writing  about  it.  The  sum  so  fixed 
was  paid  by  Mr  Ege  until  June  1814,  to  Bricker  as  long  as  he  owned 
the  land,  and  afterwards  to  Wonderlich,  to  whom  Bricker  sold.  On 
the  3d  of  June  1815,  as  before  stated,  Mr  Ege  conveyed  to  his  son 
Michael,  and  died  the  succeeding  August.  The  25  pounds  were 
regularly  paid  by  Mr  Ege,  Jun.  to  Wonderlich  until  1820,  when  the 
former  procured  a  deed  from  the  latter  for  the  land  that  was  injured 
by  the  dam.  The  consideration  given  by  Mr  Ege  for  this  land  was 
forty-two  acres  of  mountain  land  worth  6  dollars  per  acre. 

The  orphan's  court  struck  out  these  credits. 

The  deed  by  Wonderlich  is  for  the  consideration  of  2460  dollar?, 
for  the  twenty-one  acres  one  hundred  and  twenty-five  perches  the 
land  overflowed,  &c.  &c.  After  reciting  specially  the  agreement  to 
pay  the  25  pounds,  it  conveys,  assures,  &c.  &c.  the  said  recited  an- 
nual sum  of  25  pounds,  &c.  and  all  his  estate,  &c.  in  and  to  the  same, 
and  makes  Mr  Ege  his  attorney,  irrevocable,  to  ask,  demand,  &c. 
the  same  from  all  persons  whom  it  may  concern  ;  to  sue,  &c. 

Items  150  and  151  were  for  100  and  900  dollars. 
in. — 3  N 
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These  two  sums  were  lent  by  Mr  Ege,  Jun.  to  his  father  out  of 
the  money  of  Ann  Galbreath,  who  was  the  ward  of  Michael  Ege, 
Jun.,  and  are  so  charged  in  an  account  book  kept  by  him  of  Ann 
Galbreath's  money  ;  and  are  to  be  allowed  or  rejected  by  the  court 
on  the  facts  stated  here,  and  those  that  are  material  in  the  former 
exceptions. 

The  orphan's  court  struck  out  these  items. 

Item  No.  111.  Paid  Robert  Coleman's  account,  per  account  and 
receipt,  2343  dollars  60  cents. 

This  payment  was  made  to  Robert  Coleman  for  pig  iron  furnished 
to  the  Carlisle  works  before  the  3d  of  June  1815.  There  was  no 
account  opened  in  the  leger  at  those  works,  with  Mr  Coleman  ;  but 
the  iron  when  got  from  him  was  entered  in  the  pig  iron  list,  and  the 
cash  paid  him  was  charged  in  the  cash  book  as  paid  R.  Coleman  on 
account  of  pigs.  After  the  death  of  Michael  Ege,  Sen.,  the  balance 
of  this  account  was  paid  by  Michael  Ege,  Jun.  and  a  receipt  taken 
by  him  for  it  as  administrator.  It  does  not  appear  that  he  took  re- 
ceipts as  administrator  when  he  paid  accounts  prior  to  the  3d  of  June 
1815  that  were  regularly  opened  with  individuals.  The  former 
facts  found,  that  are  material,  are  referred  to. 

The  true  balance,  says  the  auditor,  if  to  be  credited,  is  2365  dol- 
lars 76  cents. 

The  orphan's  court  rejected  this  credit. 

The  orphan's  court  ordered  an  interest  account  to  be  added  on  the 
principle  of  debtor  and  creditor. 

The  bonds  of  Michael  Ege  to  his  father  are  charged  in  debit  side 
of  the  account  with  other  charges.  The  credits  consist  of  160  items, 
running  in  date  from  the  2d  of  September  1815  till  1825.  Michael 
Ege,  Jun.  made  various  payments  to  Mary  and  Dr  Chambers  her 
husband,  amounting  to  5148  dollars  56  cents.  Also  to  James  Wilson 
husband  of  Eliza,  amounting  to  5592  dollars  45  cents.  He  has  a 
large  unsettled  book  account  against  George  Ege.  His  executors 
have  also  several  judgments  against  Peter  Ege  for  money  lent. 

Errors. 

1.  In  rejecting  the  credits  on  account  of  the  dam,  &c. 

2.  In  rejecting  Ann  Galbreath's  money. 

3.  In  rejecting  Coleman's  debt. 

4.  In  the  decree  as  to  interest. 

Alexander,  for  appellants,  on  the  point  that  the  deed  did  not  ope- 
rate to  release  the  estate  from  the  money  due  to  the  ward  of  the 
grantee,  cited  1  Shower  150;  5  Bac.  M.  711,  tit.  Release,  letter  (K) ; 
Petre  v.  Clark,  11  Serg.  $>  Rawle  377;  Toll  Law  of  Ex.  134;  Kirby 
v.  Taylor,  6  Johns.  Cha.  Rep.  252 ;  Coke  Litt.  264  a ;  2  Rawle  121  ; 
Scott  v.  Gallaher,  14  Serg.  fy  Rawle  317. 

Williamson  and  Carothers,  for  appellees,  on  the  same  poinf,  cited 
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8  Coke  Rep.  148;  Green  v.  Huston,  8  Serg.  fy  Rawle  402;  7  Pick. 
Rep.  244. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Four  errors  have  been  assigned,  one  of  which  only 
we  think  sustainable ;  it  is  the  second,  which  alleges  that  the  or- 
phan's court  erred  in  rejecting  two  items  of  credit  claimed  by  the 
accountants,  Nos.  150  and  151,  the  one  100  dollars  and  the  other 
900  dollars,  with  interest  thereon,  being  money  of  Ann  Galbreath,  a 
minor,  and  ward  at  the  time  of  Michael  Ege,  Jun.,  who,  as  her 
guardian,  loaned  it  and  put  it  out  to  interest  to  Michael  Ege,  Sen. 
There  is  no  dispute  but  the  money  was  so  loaned  ;  but  it  has  been 
strenuously  argued  and  insisted  on,  that  some  short  time  after  it  was 
loaned,  Michael  Ege,  Sen.  and  Michael  Ege,  Jun.  made  and  con- 
cluded an  agreement  between  them,  in  pursuance  of  which  Michael 
Ege,  Sen.,  who  was  the  father  of  Michael  Ege,  Jun.,  conveyed  an 
estate  in  fee  to  the  latter,  estimated  between  them  to  be  worth 
148,020  dollars,  100,000  dollars  of  which  was  given  as  advancement 
by  the  father  to  the  son,  and  for  the  remaining  48,020  dollars  the 
son  gave  his  bonds  to  the  father  securing  the  payment  thereof ;  and 
that  in  the  deed  conveying  the  estate,  which  was  signed  and  exe- 
cuted by  both  the  parties,  there  is  contained,  inter  alia,  a  release 
which  embraces  this  money,  and  is  in  the  following  words :  "  it  is 
understood  by  the  parties  that  this  deed  is  to  operate  as  a  complete 
and  mutual  bar,  release  and  discharge  of  all  claims  and  demands  up 
to  the  date,  including  all  transactions  and  debts  of  whatever  nature, 
except  the  48,020  dollars."     The  orphan's  court  thought  that  this 
clause  of  release  in  the  deed  was  sufficiently  comprehensive  in  its 
terms  to  embrace  the  money  in  question,  and  that  it  was  so  intended 
by  the  parties,  and  therefore  refused  to  allow  a  credit  to  the  ac- 
countants on  account  of  it.     Some  few  months  after  the  execution 
of  the  deed,  Michael  Ege,  Sen.  died  ;  and  Michael  Ege,  Jun.  ac- 
counted to  his  ward  for  the  money.     I  cannot  think  that  the  money 
loaned  by  the  son  as  guardian,  to  his  father,  was  intended  to  be 
included  in  the  release.     The  clause  of  release,  as  well  as  the  whole 
deed,  purports  to  deal  merely  with  those  things  which  the  one  or 
other  of  the  parties  had  an  absolute  right  to  dispose  of  as  he  pleased, 
either  for  his  own  benefit  or  otherwise,  and  not  what  he  held  in  trust 
or  for  the  use  of  another.     In  the  construction  of  deeds,  as  well  as 
every  other  instrument  in  writing,  it  is  important  to  attend  to  the 
subject  matter  of  them  in  order  to  get  at  the  intention  of  the  parties, 
which,  if  lawful,  ought  to  be  effectuated  by  a  suitable  construction. 
It  is  a  circumstance  of  some  weight  in  this  case,  that  when  the 
money  was  lent,  an  intention  on  the  part  of  Michael  Ege,  Jun.  not 
to  mingle  or  to  confound  his  transactions  as  guardian  with  those  of 
his  own,  is  very  clearly  manifested  by  the  form  of  the  receipts  which 
he  took  of  his  father  as  evidence  of  the  money  being  lent.     They 
show  in  the  most  explicit  terms  that  he  loaned  it  as  guardian  of 
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Ann  Galbreath  ;  that  the  money  belonged  to  her  and  not  to  him. 
And  from  this  it  also  appears  that  Michael  Ege,  Sen.,  the  borrower 
of  the  money,  knew  that  it  was  not  the  money  of  his  son.  And  can 
it  then  be  fairly  inferred,  taking  this  in  connexion  with  the  terms  of 
the  release,  that  it  could  have  been  the  intention  of  the  parties  to 
have  included  the  ward's  money  in  it  *?  There  are  certainly  no  words 
used  which  necessarily  embrace  it ;  but,  on  the  contrary,  all  the  terms 
employed  are  more  properly  applicable  to  transactions  between  them 
ra  their  own  respective  rights.  Nor  can  it  be  said  that  the  subject 
matter  of  the  deed  or  the  release  has  any  apparent  relation  to  or 
connexion  with  the  money  of  the  ward.  And  under  these  circum- 
stances, it  seems  to  me  that  it  would  not  only  be  straining  the  terms 
of  the  release  too  far,  but  giving  to  it  a  construction  that  would  be 
attended  with  very  serious  and  dangerous  consequences  to  the  inte- 
rests of  wards,  as  well  as  that  of  their  guardians.  Besides,  I  con- 
sider it  an  objection  of  no  slight  nature  to  the  construction  put  on 
the  release  by  the  orphan's  court,  that  it  necessarily  fixes  upon  the 
guardian  the  charge  of  the  impropriety  of  either  applying  his  ward's 
money  to  the  payment  of  his  own  debts,  or  to  the  purchase  of  pro- 
perty for  his  own  use,  instead  of  keeping  it  out  at  interest  for  her 
benefit ;  and  that  his  father  approved  of  his  doing  so.  We  are  cer- 
tainly bound  in  charity  to  presume  that  nothing  improper  was  in- 
tended, unless  it  be  made  to  appear  distinctly  ;  and  I  cannot  persuade 
myself  that  it  would  be  dealing  fairly  with  the  terms  of  the  release 
in  this  case,  to  raise  such  an  imputation  by  construction  against  the 
parties ;  and  certainly  still  less  so  with  the  high  standing  which 
each  of  them  maintained  in  society.  I  am,  therefore,  of  opinion  that 
credit  ought  to  be  allowed  in  the  account  for  1000  dollars,  the 
amount  of  this  money,  with  interest  to  be  calculated  thereon  from 
the  time  it  was  loaned  to  the  present  time  :  that  so  much  of  the 
decree  of  the  orphan's  court  as  disallowed  it  be  reversed,  but  that  it 
be  confirmed  in  every  other  respect. 
Decree  accordingly. 
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it.     Rahauser  v.  Schwerger  Barth,  28. 

2.  A  writ  of  fieri  facias  was  correctly  indorsed,  but  the  body  of  it  had  relation 
to  a  different  suit.     The  writ  was  executed  and  returned  by  the  sheriff  as  if  the 
contents  corresponded  with  the  indorsement.     A  venditioni  expands  issued,  on 
which  the  land,  levied  upon  as  the  property  of  the  defendant  named  in  the  in- 
dorsement, was  sold.     All  the  other  proceedings  in  the  suit  were  correct.     The 
writ  of  fieri  facias  is  amendable,  and  the  purchaser  at  sheriff's  sale  acquires  a 
good  title.     Owen  v.  Simpson,  87. 

AMENDS. 

1.  In  an  action  against  a  justice  of  the  peace,  no  sum  of  money  short  of  the 
penalty  is  a  sufficient  amends.     Lowrie  v.  Verner,  317. 

2.  If  the  plea  of  tender  of  amends  be  not  put  in,  the  court  and  jury  are  not 
authorized  by  the  act  of  assembly  to  pass  upon  the  question  of  amends.     Ibid. 

APPEARANCE. 
AWARD,  2. 

ARBITRATION. 

Debt  upon  a  recognizance  of  bail  in  error  falls  within  the  purview  of  the  act 
of  1810,  and  may  be  arbitrated,  unless  the  defendant  has  previously  pleaded  nul 
tiel  record.  Stevenson  v.  Docherty,  176. 

ASSIGNMENT. 

When  a  debtor  executes  a  voluntary  deed  of  assignment  of  his  property  in 
trust  for  the  benefit  of  his  creditors,  which,  after  first  directing  the  absolute  pay- 
ment of  certain  claims,  and  then  of  the  claims  of  certain  creditors  on  condition 
of  their  executing  a  release,  provides  for  the  payment  of  the  debts  due  to  all  other 
creditors  on  the  same  condition,  and  for  the  payment  of  the  surplus,  if  any,  to 
the  debtor  himself;  such  assignment  is  good  and  valid.  Livingston  v.  Bell,  198. 

ASSUMPSIT. 

CONSIDERATION,  1. 
COSTS,  3. 

1.  Where  the  supreme  court  reverses  a  judgment  and  orders  a  venire  facias  de 
novo,  and  the  defendant  in  error  pays  the  costs  on  such  reversal,  in  order  to  take 
down  the  record  to  the  common  pleas,  where  he  again  obtains  judgment,  he 
may  afterwards  maintain  assumpsit  against  the  plaintiff  in  error  to  recover  back 
the  costs  so  paid  by  him.     Hamilton  v.  Jlslin,  222. 

2.  Assumpsit  will  not  lie  to  recover  the  value  of  specific  articles  in  the  posses- 
sion of  one,  which  are  claimed  by  another.    Trover  is  the  proper  remedy.     Wil- 
let  v.  Wittet,  277. 

3.  Assumpsit  will  not  lie  against  a  landlord  for  money  paid  by  a  tenant  under 
an  impending  distress,  which  has  not  been  enforced  under  circumstances  of 
wilful  oppression  or  abuse,  but  has  been  resorted  to  bonafide  to  recover  rent  al- 
leged to  be  in  arrear,  although  none  be  actually  due.     The  tenant's  remedy  is  by 
action  of  trespass  or  replevin.     Colwell  v.  Peden,  327. 

ATTORNEY. 

1.  An  attorney,  who  knew  professionally  of  the  transfer  of  a  promissory  note, 
on  which  an  action  was  afterwards  brought,  will  not  be  admitted  as  a  witness 
to  prove  the  terms  of  the  transfer.  Bettzhoovcr  v.  Blackstock,  20. 
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ATTORNEY. 

To  exclude  the  testimony  of  an  attorney,  it  is  not  necessary  there  should  be 
a  suit  depending.  Ibid. 

2.  An  attorney  has  no  lien  for  his  fees  on  money  in  the  hands  of  the  sheriff. 
Irwin  v.  Workman,  357. 

A  payment  to  an  attorney,  by  a  sheriff,  who  has  notice  that  the  attorney's 
authority  has  been  revoked,  is  bad.  Hid. 

3.  A  petition  for  the  review  of  a  road  should  be  signed  by  persons  in  interest, 
and  not  by  their  attorney.     It  is  not  error  in  the  court  of  quarter  sessions  to  re- 
fuse to  grant  a  review  upon  the  petition  of  an  attorney .     Shafferstown  Road,  475. 

AUCTIONEER. 

The  bond  of  an  auctioneer,  in  the  city  of  Pittsburgh,  is  a  security  for  his  pri- 
vate customers,  as  well  as  for  the  payment  of  the  duties  to  the  commonwealth. 
Davis  v.  Commonwealth,  297. 

AWARD. 

1.  An  execution  issued  upon  an  award  made  in  a  proceeding  under  the  act  of 
1705,  before  a  judgment  was  entered  upon  it,  is  void  ;  and  a  sale  by  the  sheriff, 
on  such  execution,  confers  no  title.     Book  v.  Edgar,  29. 

2.  An  award,  if  defective  because  of  an  irregularity  in  the  meeting  of  the  re- 
feree, is  cured  by  the  subsequent  appearance  of  the  parties,  though  under  a  sav- 
ing of  exceptions.     Dorman  v.  Turnpike  Company,  126. 

3.  Where  there  was  an  amicable  submission  to  two  arbitrators,  who,  in  con- 
nexion with  a  third  to  be  chosen  by  the  two,  were  to  decide  whether  certain  work 
done  by  the  plaintiffs  was  in  conformity  with  their  contract,  and  whose  decision 
was  to  be  binding  and  conclusive  between  the  parties ;  and  the  two  arbitrators, 
without  the  concurrence  of  a  third,  made  an  award  in  favour  of  the  plaintiffs  for 
extra  work :  evidence  of  the  submission  and  award  was  properly  rejected  on  a 
subsequent  trial  between  the  parties.     Bayne  v.  Gaylord,  301. 

4.  Judgment  cannot  be  entered  on  an  award  made  under  a  submission  by  pa- 
rol,  out  of  court,  and  not  restricted  to  matters  in  variance  in  the  cause.     Such 
an  award  can  only  be  enforced  by  action.     Richardson  v.  Cassily,  320. 

BAIL. 

A  temporary  stay  of  execution  by  agreement  of  the  plaintiff,  in  consideration 
of  a  confession  of  judgment  by  the  defendant,  will  not  exonerate  the  special  bail 
in  the  action.  Johnson  v.  Boyer,  376. 

BILL  OF  EXCHANGE. 

1.  The  indorsee  of  a  bill  of  exchange,  drawn  upon  a  partnership  in  favour  of 
one  of  its  members  by  a  former  partner,  who  had  recently  withdrawn,  but  whose 
withdrawal  was  not  known  to  the  indorsee,  is  not  excused  from  giving  notice  to 
the  drawer  of  the  dishonour  of  the  bill.  Taylor  v.  Young,  339. 

Where  a  bill  of  exchange  is  made  payable  at  no  particular  time,  it  is  pay- 
able immediately ;  and  to  charge  a  drawer  or  indorser,  it  must  be  presented  for 
payment  in  a  reasonable  time  after  the  receipt  of  it.  Ibid. 

Where  the  holder  of  a  bill  payable  immediately,  has  taken  it  from  the 
payee,  not  in  the  usual  course  of  business,  but  long  after  the  reasonable  and  pro- 
per time  for  the  presentment  of  it,  he  must  abide  by  the  case  of  the  payee,  and 
is  affected  with  notice  of  all  the  facts  of  which  the  payee  was  conusant  at  the 
time  of  the  transfer  of  the  bill.  Ibid. 

A  and  B,  together  with  others,  were  partners.  A  withdrew  from  the  firm, 
and  published  a  notice  of  his  withdrawal  in  a  newspaper.  Two  weeks  afterwards 
he  drew  a  bill  of  exchange  upon  the  firm  in  favour  of  B.  No  time  of  payment  was 
mentioned  in  the  bill.  Six  days  after  receiving  the  bill,  B  withdrew  from  the 
firm,  and  notice  thereof  was  published  in  a  newspaper.  Between  six  and  seven 
months  after  his  withdrawal,  and  after  he  had  failed  in  business,  he  indorsed  the 
bill  to  C,  by  whom  it  was,  for  the  first  time,  presented  to  the  drawees  for  payment; 
which  being  refused,  a  suit  was  brought  against  the  drawer,  and  it  was  held  that 
the  plaintiff  could  not  recover.  Ibid. 

BOND. 

AUCTIONEER,  1. 
1. 
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BOOK-ENTRIES. 

The  law  fixes  no  precise  instant  when  entries  shall  be  made  in  order  to  their 
competency  as  original  entries ;  nor  is  it  requisite  that  they  should  be  made  from 
personal  knowledge.  Jones  v.  Long,  325. 

CHOSE  IN  ACTION. 
MORTGAGE,  2. 

COMMON  CARRIER. 

1.  The  captain,  who  was  part  owner  of  a  steamboat,  took  flour  on  freight,  and 
also  undertook  to  sell  it ;  and,  after  selling  it,  failed  to  account  for  the  proceeds  to 
the  freighter :  the  owners  are  not  bound  by  his  contract,  in  the  absence  of  proof 
that  he  nad  express  authority  from  them,  or  implied  authority  from  the  usage  of 
trade,  to  act  as  factor.     Taylor  v.  Wells,  65. 

2.  If  a  common  carrier  by  whom  goods  are  sent  to  A,  sells  them  to  B,  such  sale 
vests  no  title.     To  take  a  case  out  ofthe  operation  of  this  principle,  on  the  ground 
of  usage  of  trade,  it  must  be  an  usage  which  has  every  requisite  to  give  it  valid- 
ity :  it  must  be  ancient,  certain,  uniform  and  reasonable.     Rapp  v.  Palmer,  178. 

CONSIDERATION. 
DEED,  1. 

By  a  forbearance  in  general,  without  adding  any  particular  time,  is  to  be  un- 
derstood a  total  forbearance.  And  he  who  promises  to  pay  the  debt  of  another,  in 
consideration  of  such  forbearance,  is  not  liable  to  pay  it  if  the  original  debtor  has 
been  sued.  Clark  v.  Russel,  213. 

CONSTABLE. 

1.  The  jurisdiction  of  a  justice,  to  proceed  by  scire  facias  against  the  bail  of  a 
delinquent  constable,  under  the  nineteenth  section  of  the  act  of  the  20th  of  March 
1810,  is  not  taken  away  by  the  third  section  ofthe  act  of  the  29th  of  March  1824. 
Evans  v.  Frey,  208. 

Nor  is  it  necessary  that  the  constable  should  be  joined  with  the  sureties  in 
such  scire  facias.  Ibid. 

2.  If  a  judgment  be  rendered  against  a  constable  for  neglect  of  duty,  by  a  jus- 
tice ofthe  peace,  a  transcript  thereof  may  be  filed  in  the  court  of  common  pleas, 
and  a  fieri  facias  be  issued  thereon,  without  an  execution  having  previously  is- 
sued from  the  justice.     Parchment  v.  Aiken,  278. 

CONSTITUTIONAL  LAW. 

The  act  of  assembly  of  the  7th  of  April  1832,  authorizing  the  viewers  of 
Market  Alley  in  the  city  of  Pittsburgh  to  apportion  the  damages  occasioned  to 
some  ofthe  lots  by  opening  the  same,  upon  other  lots  thereby  benefited,  and  the 
second  section  ofthe  act  of  the  6th  of  April  1833,  making  such  damages  a  lien 
upon  the  lots  benefited,  and  providing  for  their  recovery  by  scire  facias  and 
execution,  are  constitutional.  M'Masters  v.  Commonwealth,  292. 

CONTRACT. 

1.  A  misconception  which  will  avoid  a  contract  must  be  a  mutual  one,  and  of 
a  fact  which  entered  into  the  contemplation  of  both  parties  as  a  condition  of  their 
assent.     Gibson  v.  Union  Rolling  Mill,  32. 

2.  Wages  cannot  be  recovered  on  a  contract  to  serve  as  a  marker  at  an  illicit 
billiard  table,  such  contract  being  unlawful  and  void.     Badgley  v.  Beale,  263. 

3.  In  covenant  upon  articles  of  agreement,  by  which  the  plaintiff"  contracted  to 
build  the  brick  work  of  a  warehouse  for  the  defendant,  and  failed  to  perform  a 
part  of  the  contract,  in  consequence  of  which  the  building  was  not  so  strong  as 
stipulated,  although  not  unfit  for  use,  and  was  actually  used  after  it  was  erected 
for  its  intended  purpose  :  it  was  AeM,that  the  defect  did  not  reach  the  entire  con- 
sideration ofthe  contract,  and  that  the  plaintiff  could  recover  his  demand,  less  a 
sum  sufficient  to  compensate  the  defendant  for  the  defect.     Ligget  v.  Smith,  331. 

4.  If  there  be  fraud  or  a  failure  of  a  principal  inducement  to  a  contract  for  the 
purchase  and  sale  of  land,  the  vendee  may  disaffirm  the  whole  contract.     Ley 
v.  Hither,  367. 

CORPORATION. 

1.  Managers  and  officers  do  not  form  an  integral  part  of  a  corporation.    An 
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CORPORATION. 

omission  to  elect  them  at  the  time  appointed  by  the  charter,  will  not  dissolve  the 
corporation  :  its  functions  may  be  suspended  thereby,  and  restored  by  subsequent 
elections.  Rose  v.  Turnpike  Company,  46. 

2.  A  by-law  or  ordinance  of  a  city  corporation  cannot  give  jurisdiction  to  the 
mayor  and  aldermen,  which  they  would  not  otherwise  have.  And  in  case  of  an 
appeal  to  the  common  pleas,  that  court  did  not  err  in  quashing  it :  and  this  court 
will  quash  the  proceedings  when  brought  before  it.  Deel  v.  Pittsburgh,  363. 

COSTS. 

ASSUMPSIT,  1. 

1.  A  defendant  in  ejectment,  who  makes  no  pretence  of  title,  and  wishes  to 
avoid  a  verdict  for  costs,  must  enter  his  disclaimer  on  the  record,  either  at  the 
entry  of  the  plea,  or  at  a  period  sufficiently  early  to  warn  the  plaintiff  before  the 
trial.     Steinmets  v.  Logan,  160. 

2.  Costs  paid  into  court  to  render  a  witness  competent,  are  absolutely  paid  ; 
and  are  irrecoverable.     Clement  v.  Bixler,  248. 

3.  If  a  plaintiff  originate  a  suit  before  a  justice  of  the  peace,  who  has  no  juris- 
diction of  the  cause  of  action,  and  which  comes  into  the  court  of  common  pleas 
by  appeal,  and  is  there  referred  to  arbitrators  from  whose  award  the  defendant 
appeals,  and  the  cause  is  afterwards  dismissed  on  the  ground  of  the  want  of  ori- 
ginal jurisdiction,  the  defendant  may  recover  from  the  plaintiff,  in  an  action 
against  him,  the  costs  which  he  paid  on  the  appeal  from  the  award  of  arbitrators ; 
and  the  plaintiff  cannot  set  off  the  defendant's  costs  of  a  term  paid  upon  a  conti- 
nuance at  the  instance  of  the  plaintiff.     Kennedy  v.  Hughey,  265. 

COVENANT. 

VENDOR  AND  VENDEE,  1. 
EVIDENCE,  14. 
CONTRACT,  3. 

CRIMINAL. 

A  criminal  in  confinement  for  costs  is  not  entitled  to  his  liberty  upon  giving 
bond  to  take  the  benefit  of  the  insolvent  laws.  If  he  do  give  such  bond,  an  ac- 
tion upon  it  cannot  be  supported.  Henry  v.  Commonwealth,  384. 

CUSTOM. 

COMMON  CARRIER,  1. 

DAMAGES. 

CONSTITUTIONAL  LAW,  1. 
SET-OFF,  3. 
TRESPASS,  3. 

1.  In  an  action  for  a  malicious  prosecution,  upon  the  statue  of  1705,  either  the 
court  or  the  jury  may  double  the  damage  sustained  by  the  plaintiff;  but  in  order 
to  authorize  the  court  to  do  it,  it  must  appear  by  a  special  finding  of  the  jury 
that  they  have  found  but  single  damages.     Campbell  v.  Finney,  84. 

2.  The  measure  of  damages  in  an  action  of  trover  for  a  promissory  note,  is  not 
always  confined  to  the  amount  of  the  note  and  interest.     Taylor  v.  Morgan,  333. 

DECEDENT. 

ADMINISTRATOR'S  SALE,  1. 

DECLARATION. 

EVIDENCE,  12. 

In  an  action  for  the  erection  of  a  nuisance,  a  count  may  be  added  to  the 
declaration,  after  the  testimony  on  each  side  is  given,  for  a  continuance  of  it. 
Miller  v.  Frazier,  456. 

DEED. 

EVIDENCE,  3,  6,  8, 14. 
LAW  AND  FACT,  2. 
MORTGAGE.  1. 

1.  Where  the  plaintiff,  from  the  face  of  his  deed,  appeared  to  be  a  purchaser 
for  a  valuable  consideration,  and  if  that  consideration  was  impeached  on  the  trial, 
whether  a  valuable  consideration  was  given  or  not,  became  a  question  of  fact  for 
the  jury  to  decide.     Jack  v.  Dougherty,  151. 

2.  A  deed  of  conveyance  made  witn  a  design  to  delay,  hinder  or  defraud  cre- 

iii. — 3  o 
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DEED. 

ditors,  being  absolutely  void,  is  wholly  inoperative;  and  will  not  even  give  a 
preponderance  to  the  rights  of  a  party  where  equities  are  equal.  Nor  will  it 
afford  any  security  whatever  to  the  grantee  for  a  debt  which  was  actually  due  to 
him  by  the  grantor.  M'Kee  v.  Gilchrist,  230, 

DEFENCE. 

JUDICIAL  SALES,  1. 

DEPOSITION. 

1.  A  rule  to  take  depositions  may  be  entered  in  the  court  below  while  the  cause 
is  pending  in  the  supreme  court  on  a  writ  of  error.    Huidckoper  v.  Cotton,  56. 

2.  A  notice  to  take  depositions  is  rightly  sued,  by  leaving  a  copy  of  it  at  the 
dwellinghouse  of  the  party  with  his  son.     Campbell  v.  Shrum,  GO. 

3.  Where  due  notice  of  a  commission,  regularly  obtained,  to  take  the  deposi- 
tion of  a  witness  has  been  given  to  a  party  who  fails  to  file  cross  interrogatories 
within  the  usual  time,  and  waits  until  the  commission  is  executed  and  returned, 
he  cannot  then,  without  an  order  of  court  and  previous  notice  to  the  other  party, 
take  out  a  commission  to  "  cross-examine"  on  "  cross  interrogatories"  filed,  and 
embrace  in  them  leading  questions  to  the  witness.     M'Kinney  v.  Dows,  250 

DEPUTY  SURVEYOR. 

EVIDENCE,  20. 

In  ejectment  for  land  west  of  the  AUegkany  river,  where  a  period  of  thirty 
years  has  elasped,  the  agency  of  an  assistant  to  the  deputy  surveyor  of  the  dis- 
trict may  be  inferred  from  circumstances  proved.  Proof  of  his  formal  appointment 
by  writing  or  by  parol  is  not  indispensably  necessary.  Burchfield  v .  Jtf '  Cauley,  9. 

DEVISE. 

AMBIGUITY,  2. 

1.  A  devise  of  a  house,  "  Reserving,  however,  two  of  the  rooms  of  said  house 
for  the  use  and  during  the  life  of  W.     I  desire  by  this  fourth  article  that  the 
widow  W.  may  have  the  choice  of  those  two  rooms  which  shall  the  best  suit  her, 
because  I  desire  that  the  said  W.  should  be  sure  of  a  shelter  during  the  time  she 
may  have  to  live."     Held :  that  this  reservation  vests  in  W.  an  estate  in  the  two 
rooms  for  life,  of  which  she  may  make  any  disposition.     It  does  not  create  a  mere 
easement  for  her  personal  use.     Wusthoffv.  Dracourt,  240. 

2.  "  I  give  and  bequeath  unto  my  wife  Elizabeth,  the  farm  and  fulling-mill 
and  carding  machine  upon  which  I  am  now  living ;  I  also  give  and  bequeath 
unto  her  all  my  personal  property ;  and  I  give  unto  her  the  lot  of  woodland, 
known  by  the  name  of  Ross :  also  another  lot  known  by  the  name  of  Christleibs ; 
and  I  give  and  bequeath  unto  her  all  my  cash,  notes  and  book  accounts,  with 
whatsoever  is  not  named  that  I  have  any  right  or  claim  to  either  in  law  or  equity." 
Held,  that  this  devise  created  an  estate  in  fee  simple  in  the  devisee.     Harper  v. 
Blean,  471. 

DISCONTINUANCE. 

FORMER  RECOVERY,  1. 

DISTRESS. 

If  the  goods  of  a  tenant  be  once  fairly  and  openly  removed,  or  if  clandestinely 
removed  and  thirty  days  elapse,  or  if  fairly  sold  to  an  innocent  purchaser,  although 
such  purchaser  be  the  succeeding  tenant,  and  the  goods  yet  remain  upon  the  land, 
they  cannot  be  distrained  by  the  landlord  for  rent.  Clifford  \.  Beems,  246. 

DOMESTIC  ATTACHMENT. 

It  is  not  necessary  that  a  debtor  should  have  absconded  for  the  space  of  six 
days  from  his  place  of  usual  abode  with  a  design  to  defraud  his  creditors,  in  order 
to  authorize  the  granting  of  a  domestic  attachment  against  him.  Jewel  v.  Howe, 
144. 

The  oath  to  ground  a  domestic  attachment  should  pursue  the  terms  of  the  act 
of  assembly ;  to  use  in  it  the  alternative,  that  the  debtor  "  has  absconded  from 
the  county,  or  does  evade  civil  process,"  renders  it  defective.  Ibid. 

EJECTMENT. 

EVIDENCE,  6,  9,  20. 

OUSTER,  1. 

1.  The  plaintiff  in  ejectment  must  recover  on  the  strength  of  his  own  title ;, 
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EJECTMENT. 

and  where  an  outstanding  title,  better  than  his  own,  is  shown,  he  must  fail  to 
recover.     Kennedy  v.  Sheer,  95. 

When  the  defendant  claims  under  one  to  whom  the  plaintiff  had  assigned  his 
interest  in  a  treasurer's  deed  for  the  same  land,  the  plaintiff  will  not  be  estopped 
from  claiming  under  a  better  title  subsequently  acquired.  Ibid. 

2.  Where  the  plaintiff  had  shown  a  title  which  would  have  entitled  him  to  a 
verdict,  unless  that  of  the  defendant  were  better,  it  was  error  in  the  court  below 
to  instruct  the  jury  that  they  were  not  called  upon  to  decide  the  validity  of  the 
defendant's  title,  but  that  of  the  plaintiff  alone.    Jack  v.  Dougherty,  151. 

It  was  also  error  to  instruct  the  jury  that  the  plaintiff's  title  would  not  enable 
him  to  recover  on  the  ground  of  fraud  in  a  prior  conveyance  from  one  defendant 
to  the  other.  Ibid. 

3.  A  defendant  in  ejectment,  who  makes  no  pretence  of  title  and  wishes  to 
avoid  a  verdict  for  costs,  must  enter  his  disclaimer  of  record,  either  at  the  entry  of 
the  plea, 'or  at  a  period  sufficiently  early  to  warn  the  plaintiff  before  the  trial. 
Steinmets  v.  Logan,  160. 

4.  In  an  action  of  ejectment  to  compel  the  payment  of  purchase  money,  it  is 
not  essential  to  the  plaintiff's  right  to  recover  that  he  should  first  show  a  perfect 
title  to  the  land  in  himself;  it  fies  upon  the  defendant  to  show  an  outstanding 
title  when  he  relies  for  his  defence  upon  a  defective  title  in  the  plaintiff.     Stokely 
v.  Trout,  163. 

5.  When  there  is  a  verdict  rendered  in  ejectment  against  tenants  not  served, 
they  cannot  be  dispossessed  under  the  judgment  upon  the  verdict.     Young  v. 
Mgeo,  223. 

In  an  action  of  ejectment  brought  by  a  purchaser  at  sheriff's  sale  against 
the  defendant  in  the  execution,  who  remains  in  possession  of  the  property  sold, 
the  defendant  will  not  be  permitted  to  set  up  an  outstanding  title  to  the  possession 
in  another.  The  plaintiff  having  purchased  not  only  all  the  estate  and  interest 
of  the  defendant  in  the  premises,  but  likewise  his  possession,  however  it  may  have 
been  acquired,  is  entitled  to  recover  it,  and  the  defendant  will  be  estopped  from, 
showing  that  it  was  not  founded  in  right,  or  was  other  than  lawful.  Ibid. 

ENTRY. 

POSSESSION,  1. 

EQUITY. 

SUBROGATION,  1. 

ERROR. 

EJECTMENT,  2. 

The  court  will  not  reverse  a  judgment  for  an  alleged  error  which  the  paper 
book  does  not  exhibit.  Stokely  v.  Trout,  163. 

ESTATE. 

TURNPIKE,  1. 
FRANCHISE,  1. 
DEVISE,  1,  2. 

ESTOPPEL. 

EJECTMENT,  1,  6. 

A  judgment  creditor  who  treats  a  fraudulent  conveyance  by  a  father  to  a 
son  as  fair,  by  issuing  a  domestic  attachment  and  attaching  the  bonds  which  were 
given  for  the  consideration  of  the  conveyance,  is  not  prejudiced  thereby  so  far 
as  to  prevent  him  from  claiming  the  amount  of  his  judgment  out  of  the  proceeds 
of  the  sale  of  the  land  by  the  sheriff,  which  sale  was  made  upon  the  basis  of  the 
conveyance  being  void.  M'Kecv.  Gilchrist,230. 

EVIDENCE. 

SURVEY,  3. 

DEPUTY  SURVEYOR,  1. 

WITNESS. 

LEASE,  1. 

DEPOSITION,  3. 

TRESPASS,  2. 

LIBEL, 1. 

BOOK  ENTRIES,  1. 

WILL,  1. 
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1.  What  property  is  embraced  in  a  levy  which  is  obscure  in  its  terms,  may  be 
shown  by  parol  evidence ;  and  it  is  a  matter  of  fact  to  be  determined  by  a  jury. 
Scott  v.  Sheakly,  50. 

If  illegal  evidence  be  given  without  objection,  it  is  not  error  for  the  court  to 
consider  it  in  their  charge  to  the  jury.  Ibid. 

2.  Notes  of  testimony,  upon  which  a  warrant  was  grounded,  cannot  be  read  to 
establish  probable  cause  for  issuing  it,  when  the  witnesses  are  alive  and  within 
the  jurisdiction  of  the  court.     Huidekoper  v.  Cotton,  56. 

3.  A  deed  cannot  be  given  in  evidence  until  some  interest  is  shown  to  have 
existed  in  the  grantor.     Kennedy  v.  Sheer,  95. 

4.  Upon  a  question  as  to  the  credibility  of  a  witness,  the  certificate  of  the  clerk 
of  the  sessions  that  he  had  been  elected  constable,  is  inadmissible,  both  as  to  the 
fact  itself  and  the  evidence  to  establish  it.     Brewstcr  v.  Yourd,  99. 

5.  It  is  no  answer  to  evidence  that  it  does  not  prove  the  plaintiffs  whole  case  ; 
if  it  be  a  link  in  the  chain  of  evidence  afterwards  to  be  given,  it  is  admissible. 
Johnston  v.  Warden,  101. 

Declarations  of  the  existence  of  a  partnership,  made  by  one  defendant,  although 
not  sufficient  to  charge  another  defendant  as  a  partner,  are  evidence  of  the  fact 
against  himself,  and  may  be  admitted  as  evidence,  in  connection  with  proof  of 
the  acts  and  declarations  of  the  other  defendant,  that  he  was  a  partner.  Ibid. 

After  some  evidence  has  been  given  of  the  existence  of  a  partnership  between 
the  defendants,  the  plaintiffs  book  of  original  entries  may  be  admitted  as  evi- 
dence of  debt  against  the  partnership.  Ibid. 

Where  the  defendants  have  represented  themselves  as  partners,  and  have  been 
trusted  as  such,  they  are  bound  by  that  representation  ;  and  their  own  acts  and 
declarations,  made  after  their  liability  has  attached,  cannot  be  admitted  as  evi- 
dence to  discharge  their  liability.  Ibid. 

6.  In  an  action  of  ejectment,  it  is  not  competent  to  give  evidence  of  the  parol 
declarations  of  the  plaintiff,  that  he  had  abandoned  a  title  which  he  had  acquired 
under  a  deed.     Paull  v.  Mackey,  110. 

7.  A  certificate  by  a  third  person  of  the  amount  of  a  debt  due  by  him  to  the 
defendant,  is  not  admissible  in  evidence  to  affect  the  plaintiffs  rights.     The  debts 
must  be  proved  by  the  usual  evidence  of  their  existence.     Ibid. 

8.  Parol  evidence  may  be  admitted  to  prove  a  consideration  other  or  greater 
than  that  expressed  in  the  deed,  to  rebut  the  presumption  of  fraud  arising  from 
the  inadequacy  of  such  expressed  consideration.     Jack  v.  Dougherty,  151. 

9.  In  ejectment,  where  the  plaintiff  claimed  under  a  devise  from  a  father  to  a 
son  of  land  which  the  devisor  held  in  his  lifetime  under  a  deed  executed  to  him- 
self and  wife,  and  she,  after  a  lapse  of  fifteen  years  from  the  death  of  the  devisor, 
claimed  the  land  by  right  of  survivorship  under  the  deed ;  the  plaintiff  will  not 
be  permitted  to  prove  that  the  grantor  was  ignorant  of  the  insertion  of  her  name 
in  the  deed,  and  had  no  intention  to  make  her  a  gift,  she  being  his  sister  :  but 
the  plaintiff  may  prove  that  the  whole  of  the  consideration  was  paid  by  the  devisor 
and  his  son  the  devisee,  and  that  the  devisor  said,  both  before  and  at  the  execu- 
tion of  the  deed,  that  he  intended  the  land  for  his  son.     Allen  v.  M'Masters,  181. 

Evidence  cannot  be  received  to  show  that  the  wife  was  at  the  time ,  and  long  after- 
wards continued,  ignorant  of  the  insertion  of  her  name  in  the  deed.  It  is  com- 
petent, however,  to  prove  that  the  husband  had  no  knowledge  of  the  fact.  Ibid. 

Her  own  declarations  will  be  admitted  to  prove  that  the  insertion  of  her  name 
was  without  authority,  and  was  a  trick  of  the  scrivener  for  the  secret  purpose  of 
rendering  her  a  service.  Ibid. 

In  doubtful  cases  it  is  better  to  admit  proof,  and  judge  of  its  effects  afterwards. 
An  offer,  therefore,  to  prove  that  the  widow  accepted  and  enjoyed  a  provision 
under  the  devisor's  will  for  fifteen  years  before  claiming  the  land;  that  the  son, 
with  her  knowledge,  claimed,  occupied  and  largely  improved  it;  and  that  she 
never  claimed  it  until  it  %vas  sold  by  the  sheriff,  as  her  son's  property,  to  the 
plaintiff,  should  be  received,  although  such  evidence  might  not  make  out  a  case 
of  election  by  the  widow.  Ibid. 

10.  When  evidence  has  been  given  tending  to  establish  a  combination  to  de- 
fraud creditors,  the  declarations  ofeither  party  to  it,  although  not  made  in  the  pre- 
sence of  the  other,  may  afterwards  be  given  in  evidence.     M'Kee  v.  Gilchrist,  230. 

11.  It  is  not  every  uncertainty  or  ambiguity  apparent  on  the  face  of  an  instru- 
ment which  will  justify  the  introduction  of  parol  evidence  to  explain  it:  it  is 
only  in  those  cases  where  the  ambiguity  avoids  the  instrument.     WvMhojf  v. 
Dracourt,  240. 


INDEX.  509 

EVIDENCE. 

12.  A  witness  is  competent  to  prove  what  another  witness  did  not  say  on  a 
former  trial,  although  he  may  not  be  able  to  testify  to  the  substance  of  all  he  did 
say.     Bemus  v.  Howard,  255. 

In  an  action  on  the  case  against  a  physician  for  mala  praxis,  it  is  not  compe- 
tent for  the  plaintiff  to  give  evidence  that  the  defendant  abandoned  the  patient 
and  refused  to  attend  upon  him,  unless  the  cause  of  action  be  so  laid  in  the  de- 
claration. Ibid. 

13.  Suit  is  brought  on  a  promissory  note,  given  to  reimburse  to  the  plaintiff 
the  defendant's  proportion  of  moneys,  which  had  been  advanced  towards  the 
payment  of  the  costs  and  expenditure  incurred  in  the  purchase  of  lands  on  the  joint 
account  of  themselves  and  others.    A  division  of  the  lands  was  afterwards  made 
by  three  persons,  chosen  by  them  for  that  purpose.     Held,  that  an  offer  by  the 
defendant  to  prove,  either  as  ground  of  defence  or  as  matter  of  set-off,  that  in 
the  division  of  the  lands,  conducted  under  the  management  of  the  plaintiff,  an 
erroneous  basis  was  substituted  for  that  provided  in  the  instrument  creating  him 
a  trustee,  and  in  the  subsequent  instrument  providing  for  the  division,  without 
specifying  any  acts  of  fraud  or  circumvention  on  his  part,  is  not  admissible.    Ir- 
win  v.  Potter,  271. 

It  is  competent,  however,  for  the  defendant  to  show  that  the  sum  advanced  by 
the  plaintiff  for  the  defendant,  and  forming  the  consideration  of  the  note,  was 
paid  out  of  the  partnership  funds,  and  not  with  the  plaintiff's  money.  Ibid. 

14.  In  an  action  against  a  grantor  for  a  breach  of  the  covenant  of  general  war- 
ranty in  a  deed,  it  is  not  competent  for  the  grantor  to  prove,  by  oral  testimony, 
that,  at  the  time  he  executed  the  deed,  he  assigned  to  the  grantee  a  judgment 
against  a  third  person,  which  the  grantee  accepted  as  his  sole  security,  and  agreed 
never  to  hold  the  grantor  liable  on  the  covenant.     Collingwood  v.  Irioin,  306. 

It  is  competent,  however,  for  the  grantor  to  show  that  the  judgment,  when 
assigned,  was  a  lien  upon  real  estate  equal  in  value  to  its  amount,  but,  through 
negligence  of  the  grantee,  had  lost  its  lien  and  become  worthless.  Ibid. 

Evidence  may  also  be  admitted,  that  the  title  conveyed  by  the  grantor's  deed 
to  the  grantee,  is  better  than  a  title  held  by  a  third  person,  under  which  the 

frantee  had  been  evicted  from  the  land  in  an  action  of  ejectment,  of  the  pen- 
ency  of  which  the  grantor  had  not  proper  notice.    Ibid. 

Where  such  notice  did  not  appear  on  the  record  of  the  action  of  ejectment,  whe- 
ther notice  was  actually  given  became  a  matter  inpais  to  be  decided  by  the  jury .  Ibid . 

15.  A  fact  admitted  among  counsel  in  the  presence,  but  prior  to  the  swearing 
of  the  jury,  is  not  evidence,  and  should  be  excluded  from  the  consideration  of  the 
jury.     Lowrie  v.  Verner,  317. 

16.  Comparison  of  handwriting  is  evidence  in  a  suit  for  a  libel,  where  it  goes 
in  corroboration  of  other  evidence  tending  strongly  to  prove  the  handwriting  of 
the  libel  to  be  that  of  the  defendant.     Callan  v.  Gaylord,  321. 

17.  The  declarations  of  a  mortgagor,  made  after  he  has  parted  with  the  mort- 
gaged premises,  should  not  be  received  in  evidence  on  the  trial  of  a  scire  facias 
on  the  mortgage,  when  his  grantee  is  the  party  in  interest  as  terre-tenant.     Hoff- 
man v.  Lee,  352. 

18.  A  recital  in  a  will  under  which  a  plaintiff  claims  title,  which  tends  to  preju- 
dice the  defendant's  title,  should  not  be  given  in  evidence.     Boyer  v.  Smith,  449. 

19.  A  notice  written  and  sent  by  a  plaintiff  to  a  defendant,  in  an  action  on  the 
case,  and  a  reply  thereto  by  the  defendant,  may  not  be  given  in  evidence  by  the 
defendant  on  the  trial,  unless  the  reply  contain  some  admission  which  might 
tend  to  lessen  the  damages  claimed.     Miller  v.  Frazier,  456. 

20.  The  testimony  of  a  witness  who  is  dead,  or  out  of  the  state,  which  was 
given  in  a  trial  of  an  ejectment  by  one  tenant  in  common,  cannot  be  given  in 
evidence  in  the  trial  of  an  ejectment  for  part  of  the  same  land  by  another  tenant 
in  common.    Norris  v.  Monen,  465. 

In  what  cases  the  field  notes  of  a  former  deputy  surveyor,  or  a  draft  made  by 
him,  or  by  a  person  who  was  his  known  and  acknowledged  assistant,  and  when 
such  testimony,  may  be  given  as  evidence  of  title  and  boundary.  Ibid. 

EXECUTION. 

SHERIFF'S  SALE,  1,  2. 

AMENDMENT,  2. 

CONSTABLE,  2. 

JUDGMENT,  2. 

Goods  pawned  or  gaged  for  a  debt,  or  leased  for  years,  cannot  be  seized  and 
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taken  in  execution  as  the  property  of  the  pawner  or  lessor,  but  the  sheriff  may 
sell  them  subject  to  the  rights  of  the  pawnee  or  lessee.     Srodes  v.  Carcn,  258. 

FACTOR. 

COMMON  CARRIER,  1. 

FERRY. 

The  owner  of  a  private  ferry  has  no  right  to  land  boats  and  passengers  at  the  ter- 
minus of  a  public  highway,  between  high  and  low  water  mark,  on  the  opposite  mar- 
gin of  the  river,  without  consent  of  the  owner  of  the  soil.  Chess  v.  Manoion,  219. 

FIXTURES. 

The  engine  by  which  a  steam  saw-mill  is  propelled,  is  part  of  the  building, 
and  subject  to  the  mechanic's  lien  law.  Morgan  v.  Arthurs  fy  Co.,  140. 

FORMER  RECOVERY. 

JOINT  SUIT,  1. 

JUDGMENT,  3. 

A  judgment  of  a  justice  against  a  plaintiff,  on  the  merits,  from  which  he 
appeals  to  the  common  pleas,  and  discontinues  his  suit,  is  a  bar  to  any  other  for 
the  same  cause  of  action.  Rose  v.  Turnpike  Company,  46. 

FRANCHISE. 

An  act  of  incorporation  of  a  turnpike  company  vests  in  them  no  estate  in  the 
soil,  but  a  mere  right  of  way.  Fisher  v.  Coyle,  407. 

If  the  franchise  of  a  turnpike  company  extended  to  the  building  of  toll-houses 
within  the  corporate  limits,  they  would  forfeit  them  by  turning  them  to  uses  for- 
eign to  the  original  purpose.  Ibid. 

FRAUD. 

CONTRACT,  4. 

A  deed  of  conveyance  made  with  a  design  to  delay,  hinder  or  defraud  credi- 
tors being  absolutely  void,  is  wholly  inoperative,  and  will  not  even  give  a  pre- 
ponderance to  the  rights  of  a  party  where  equities  are  equal.  Nor  will  it  afford 
any  security  whatever  to  the  grantee  for  a  debt  which  was  actually  due  to  him 
by  the  grantor.  M  'Kee  v.  Gilchrist,  230. 

FRAUDS  AND  PERJURIES. 

1.  A  parol  grant  of  land,  where  there  was  no  delivery  of  possession  under  the 
contract,  and  therefore  no  part  execution,  is  within  the  statute  of  frauds  and 
perjuries.     M'Farland  v.  Hall,,  37. 

2.  A  lease  of  land  in  writing  for  seven  years,  by  an  authorized  agent,  may  be 
ratified  by  the  owner ;  but  to  avoid  the  effects  of  the  statute  of  frauds  and  per- 
juries, that  ratification  must  be  in  writing ;  a  parol  ratification  gives  to  the  ten- 
ant an  estate  at  will,  and  if  it  continue  more  than  one  year,  an  estate  from  year 
to  year,  of  which  he  cannot  be  dispossessed,  but  upon  having  received  three 
months  notice  to  quit.    M'Dowell  v.  Simpson,  129. 

3.  A  parol  gift  of  land  from  a  father  to  a  son  is  as  much  affected  by  the  statute 
of  frauds  as  if  it  were  to  a  stranger ;  and  to  take  it  out  of  the  statute,  there  must 
be  a  delivery  of  possession  and  the  expenditure  of  money  or  labour  on  the  land 
in  consequence  of  the  gift.     Stewart  v.  Stewart,  253. 

GRAND-JUROR. 

WITNESS,  2. 

GUARDIAN  AND  WARD. 

1.  Upon  a  proceeding  in  the  orphan's  court  in  partition,  where  the  heirs  refuse 
to  take  the  real  estate  at  the  valuation,  and  the  same  is  ordered  to  be  sold,  a 
guardian  of  one  of  the  minor  heirs  may  purchase  the  land  at  such  sale  for  his 
ward,  who  will  be  bound  thereby.     Bowman 's  Appeal,  369. 

2.  A  father  having  conveyed  to  his  son  certain  real  estate  as  his  portion,  added 
to  the  deed  this  clause  :  "  It  is  understood  by  the  parties  that  this  deed  is  to  ope- 
rate as  a  complete  and  mutual  bar,  release  and  discharge  of  all  claims  and  de- 
mands up  to  the  date,  including  all  transactions  and  debts  of  whatever  nature." 
Held,  that  this  shall  not  be  construed  to  release  the  estate  of  the  father  from  the 
payment  of  a  sum  of  money  which  the  son,  as  guardian  of  a  minor  child,  had 
loaned  to  his  father.     Ege's  Appeal.  495. 
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HANDWRITING. 
EVIDENCE,  16. 

HIGHWAY. 

FERRY,  1. 

IMPROVEMENTS. 

TREASURER'S  SALE,  1. 

If  a  stranger  enter  on  the  lands  of  another,  and  make  improvements  by 
erecting  buildings,  they  become  the  property  of  the  owner  of  the  land.  Crest 
v.  Jack,  238. 

A  joint-tenant  or  tenant  in  common,  may  not  erect  buildings  or  make  im- 
provements on  the  common  property,  without  the  consent  of  his  co-tenant,  and 
then  claim  to  hold  until  reimbursed  a  proportion  of  the  moneys  expended.  Ibid. 

INCUMBRANCE. 

ADMINISTRATOR,  1. 

INSOLVENT. 

A  criminal  in  confinement  for  costs  is  not  entitled  to  his  liberty  upon  giving 
bond  to  take  the  benefit  of  the  insolvent  laws.  If  he  do  give  sucli  bond,  an  action 
upon  it  cannot  be  supported.  Henry  v.  Commonwealth,  384. 

JOINT-SUIT. 

Since  the  passage  of  the  act  of  the  6th  of  April  1830,  a  judgment  against  one 
of  two  defendants,  upon  whom  alone  process  has  been  served  in  an  action  upon 
a  note,  is  not  a  bar  to  a  subsequent  action  on  the  same  note  against  the  other 
defendant,  upon  whom  process  was  not  served ;  although  an  execution  had  is- 
sued upon  the  first  judgment  from  the  justice  before  whom  the  judgment  was 
obtained.  Vanemen  v.  Hcrdman,  202. 

JUDGMENT. 

SET-OFF,  1. 
JOINT-SUIT,  1. 
FORMER  RECOVERY,  1. 
AWARD,  3. 

1.  A  judgment  is  not  erroneous  because  the  verdict  on  which  it  was  rendered 
was  delivered  on  Sunday.    Huidekoper  v.  Cotton,  56. 

2.  A  transcript  of  a  judgment  of  a  justice  for  a  sum  exceeding  100  dollars,  may 
be  filed  in  the  common  pleas,  and  upon  a  scire  facias  quart  ezecutio  non  and 
judgment  thereon,  an  execution  may  issue,  although  there  had  not  been  an  exe- 
cution from  the  justice,  and  return  of"  nulla  bona."     Green  v.  Leymer,  381. 

3.  An  amicable  action  was  instituted  before  a  justice  of  the  peace  for  a  sum 
exceeding  100  dollars,  and  was  submitted  to  referees,  who  awarded  300  dollars 
in  favour  of  the  plaintiff1.     In  lieu  of  the  award  the  parties  made  a  compromise 
for  240  dollars,  for  which  sum  judgment  was  entered  by  the  justice  by  mutual 
consent.     Held,  that  the  judgment,  thus  entered,  was  a  bar  to  a  subsequent  ac- 
tion brought  for  the  same  subject  matter.     Powell  v.  Shank,  235. 

JUDICIAL  SALES. 

Respecting  judicial  sales  of  real  estate,  the  rule  is  caveat  emptor.  A  defect 
of  title  cannot  be  set  up  as  a  defence  in  an  action  upon  a  bond  given  to  an 
administrator  for  the  purchase  money  of  a  tract  of  land  sold  by  an  order  of  the 
orphan's  court.  Bashore  v.  Whisler,  490. 

JURISDICTION. 

CORPORATION,  2. 

JUSTICE  OF  THE  PEACE. 
FORMER  RECOVERY,  1. 
CONSTABLE,  1,  2. 
JUDGMENT,  2. 

1.  The  notice  required  by  the  act  of  1772  to  be  given  to  a  justice  previously  to 
a  suit  against  him,  must  set  forth  clearly  and  explicitly  the  cause  of  action  on 
account  of  which  the  plaintiff  claims  amends.     Jewel  v.  Howe,  144. 

2.  In  a  suit  to  recover  from  a  magistrate  the  penalty  of  50  pounds,  imposed  by 
the  first  section  of  the  act  of  the  14th  of  February  1730,  for  marrying  minors 
and  apprentices,  where  the  notice,  given  under  the  act  of  the  21st  of  March 
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1772,  apprized  the  defendant  that  suit  would  be  brought  against  him  in  the  com- 
mon pleas,  whereas  it  was  instituted  in  the  district  court,  such  notice  was  held 
good.  Lowrie  v.  Verner,  317. 

3.  If  a  judgment  be  confessed  before,  and  entered  by,  a  justice  of  the  peace, 
for  a  sum  exceeding  100  dollars,  the  merits  of  it  cannot  afterwards  be  inquired 
into  by  the  justice  ;  he  has  no  further  jurisdiction  over  the  subject.  Green  v. 
Leymer,  381. 

LANDLORD  AND  TENANT. 

FRAUDS  AND  PERJURY,  2. 

DISTRESS,  1. 

A  landlord,  against  whose  tenant  a  recovery  was  had  in  ejectment,  although 
he  was  no  party  to  it,  and  not  in  the  actual  possession  of  the  land,  is  liable  to  an 
action  of  trespass  for  mesne  profits  :  hence,  upon  the  trial  of  such  ejectment,  the 
landlord  cannot  be  made  a  competent  witness  by  a  release  from  the  tenant. 
Boyer  v.  Smith,  449. 

In  an  action  of  ejectment  against  one  who  had  been  a  tenant  of  the  plaintiff, 
before  the  defendant  will  be  permitted  to  give  evidence  of  a  title  different  from 
that  of  him  who  had  been  his  landlord,  he  must  prove  that  he  quitted  and  fairly 
gave  up  the  possession  of  the  premises  to  the  lessor,  and  afforded  to  him  time 
to  go  and  repossess  himself.  That  the  tenant  went  and  notified  his  landlord 
that  he  had  quitted,  and  surrendered  the  possession,  and  then  immediately  re- 
turned and  took  a  lease  from  an  adverse  claimant,  and  went  into  the  possession 
again,  is  not  such  a  surrender  as  will  entitle  him  to  protect  his  possession  under 
the  title  of  such  adverse  claimant.  Ibid. 

LAW  AND  FACT. 
OUSTER,  1. 

1.  Whether  a  survey  was  or  was  not  made,  and  whether  there  has  been  an 
abandonment  under  the  act  of  the  3d  of  April  1792,  are  questions  of  fact  to  be 
decided  by  the  jury.     Burchfield  v.  M'Cauley,  9. 

2.  Whether  the  circumstances,  of  a  deed  expressing  a  consideration  when 
none  in  fact  was  paid,  and  of  no  security  for  the  property  being  placed  on  record, 
were  sufficient  grounds  for  inferring  a  fraudulent  intent  in  the  grantor,  was  pro- 
perly not  decided  by  the  court  below  as  matter  of  law,  but  left  to  the  jury  as  a 
question  of  fact.     Jack  v.  Dougherty,  151. 

3.  A  question  of  boundary  is  properly  left  to  the  jury,  on  the  principle  that 
the  lines  on  the  ground  constitute  the  true  survey.     Comegys  v.  Carley,  280. 

LEASE. 

The  unexpired  interest  of  a  tenant  in  a  lease  for  seven  years  was  sold  at  she- 
riff's sale.  In  a  few  months  after  the  sale,  the  lease  expired.  The  tenant  was 
suffered  to  remain  in  possession.  Several  years  elapsed  after  the  expiration  of 
the  lease  before  the  purchaser  brought  his  ejectment  against  the  tenant.  In  the 
mean  time  the  tenant  acquired  a  new  right  to  the  possession,  founded  upon  a 
new  lease.  Held,  that  an  interest  having  passed  to  the  purchaser  at  sheriff's 
sale,  the  tenant  had  a  right  to  show  what  it  was,  that  it  had  expired  by  its 
own  limitation,  and  that  he  was  in  possession  under  the  new  lease.  Young  v, 
Jllgeo,  223. 

LEGACY. 

To  my  friend  I,  my  executor,  I  give  and  bequeath  all  my  two  hundred  and 
fifty  shares  of  capital  stock  which  I  hold  in  the  Union  Bank  of  Pennsylvania, 
together  with  such  interest  as  may  have  accrued  thereon  from  the  last  dividend 
immediately  preceding  my  decease,  as  also,  &c.,  all  which  I  give  and  bequeath 
to  my  said  executor  in  trust  to  and  for  the  use  of  my  two  grandsons,  to  wit,  H 
and  J,  to  be  transferred  and  paid  unto  them  when  they  shall  respectively  arrive 
at  the  age  of  twenty-one  years,  or  to  their  legal  representatives.  Held  :  that 
this  is  a  specific  legacy,  which  is  extinguished  by  a  sale  of  the  stock  in  the  life- 
time of  the  testator.  Blackstone  v.  Blackstone,  335. 

The  annihilation  of  a  specific  legacy,  or  such  a  change  in  its  state  as  makes 
it  another  thing,  annuls  the  bequest,  for  reasons  paramount  to  considerations  of 
intention.  Ibid. 

LEVY. 

EVIDENCE,  1. 
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LIBEL. 

Depositing  a  libel  (which  was  in  the  form  of  an  anonymous  letter)  in  the  post- 
office,  where  it  was  mailed  and  despatched,  together  with  the  fact  of  its  produc- 
tion by  the  plaintiff  on  the  trial,  is  sufficient  evidence  of  its  publication,  without 
the  oath  of  the  person  to  whom  it  was  addressed,  who,  living  out  of  the  state, 
was  out  of  the  jurisdiction  of  the  court.  Callan  v.  Gaylord,  321. 

LIEN. 

MORTGAGE,  2. 
SUBROGATION,  1. 

1.  When  an  agreement  between  a  vendor  and  vendee  contemplates  another 
deed,  although  it  may  be  in  the  words  of  a  deed  of  conveyance,  the  vendor  has  a 
lien  for  the  unpaid  purchase  money.     Slokely  v.  Trout,  163. 

2.  A  recognizance  given  for  the  payment  of  the  distributive  shares  to  the 
heirs  of  an  intestate,  by  a  purchaser,  is  a  lien  on  the  whole  estate  taken  by  him 
at  the  valuation,  and  not  merely  on  the  undivided  interests  of  such  heirs  as  have 
not  received  payment  of  their  shares.     Cubbage  v.  Nesmith,  314. 

3.  An  attorney  has  no  lien  for  his  fees  on  money  in  the  hands  of  a  sheriff. 
Irwin  v.  Workman,  357. 

LIMITATION. 

1.  The  possession  of  one  tenant  in  common,  to  be  a  bar  under  the  statute  of 
limitations  against  his  co-tenants,  must  be  adverse.     Lodge  v.  Patterson,  74. 

2.  To  give  effect  to  the  statute  of  limitation,  the  possession  of  an  occupant,  by 
a  colourable  title,  is  co-extensive  with  his  title  ;  but  the  possession  of  an  avowed 
intruder  is  confined  to  the  land  actually  occupied  by  him.    M'Call  v.  Neely,  69. 

An  entry  upon  a  tract  of  land  which  had  been  previously  appropriated  by 
warrant,  survey  and  patent,  a  possession  of  it  for  twenty-one  years,  and  the  pay- 
ment of  taxes  during  that  time,  is  a  good  title  to  the  whole  tract.  Ibid. 

3.  Different  rights  united  in  the  same  person  are  to  be  treated  as  if  they  ex- 
isted in  different  persons  :  hence  one  who  is  the  owner  of  a  tract  of  land,  and 
the  agent  of  the  owner  of  an  adjoining  tract,  cannot  avail  himself  of  the  statute 
of  limitation  to  support  his  title  to  a  part  of  the  land  of  his  principal,  of  which 
he  had  taken  possession  upon  a  misapprehension  of  the  true  boundary  ;  nor  can 
any  one  claiming  under  such  agent  avail  himself  of  his  possession.     Comcgys 
v.  Carley,  280. 

4.  One  who  without  title,  or  colour  of  title,  enters  on  unseated  land,  which 
has  been  surveyed  and  patented  to  another,  acquires  a  right,  under  the  statute 
of  limitations,  by  twenty-one  years  possession,  only  to  so  much  as  he  actually 
cultivates  or  encloses ;  and  it  is  a  matter  of  no  consequence  that  the  settler  who 
enters  was  ignorant,  at  the  time  he  entered,  that  the  land  had  been  previously 
appropriated  by  warrant  and  survey.     Sweeney  v.  M'Culloch,  345. 

MAYOR. 

In  the  city  of  Pittsburgh  the  mayor  continues  to  exercise  his  commission  of 
alderman  after  his  appointment  as  mayor ;  but  he  is  not  entitled  to  the  daily 
compensation  of  an  alderman,  in  addition  to  his  salary  as  mayor,  for  attendance 
as  the  presiding  magistrate  of  the  mayor's  court.  Commissioners  v.  Murray,  348. 

MECHANIC'S  LIEN. 
SET-OFF,  3. 

1.  The  engine  by  which  a  steam  sawmill  is  propelled  is  part  of  the  building, 
and  subject  to  the  mechanic's  lien  law.     Morgan  v.  Arthurs  fy  Co.,  140. 

2.  The  privilege  conferred  by  the  law  of  mechanic's  lien,  is  derived  entirely 
from  statutory  provision,  and  cannot  be  carried  beyond  the  extent  of  the  grant 
by  act  of  assembly.     Where,  therefore,  a  proceeding  on  a  mechanic's  lien  was 
instituted,  under  an  act  extending  the  law  to  the  village  of  Lawrence ville,  and 
the  building  was  described  in  the  original  lien  and  in  the  scire  facias  as  being 
between  the  turnpike  road  and  the  village,  and  was  proved  on  the  trial  to  be  upon 
an  outlot  adjoining  it,  the  mechanic's  hen  law  does  not  attach  ;  neither  does  it 
extend  to  a  village  without  a  name.     Tilford  v.  Wallace,  141 . 

MISTAKE. 

CONTRACT, 1. 

MORTGAGE. 

PROMISE,  1. 

1.  L.  executed  and  delivered  to  W.  a  deed  in  fee  simple,  for  a  lot  of  ground  in 
HI. — 3  P 
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consideration  of  a  certain  sum  of  money  ;  and  at  the  same  time  W.  executed 
and  delivered  to  L.  a  covenant,  that  he  would  reconvey  the  same  to  him  upon 
the  payment  of  the  same  amount  of  money  within  one  year.  Held,  that  these 
papers  constitute  a  mortgage,  and  are  to  be  so  construed,  although  it  appear  by 
parol  that  the  parties  did  not  so  intend  it.  Colwell  v.  Woods,  188. 

2.  Where  a  testator  orders  his  real  estate  to  be  sold,  and  the  proceeds  to  be 
distributed  amongst  certain  legatees,  their  interest  being  merely  a  chose  in  ac- 
tion, and  not  a  right  in  the  real  estate,  is  not  the  subject  of  mortgage.  Such  a 
mortgage  would  create  no  lien.  Gray  v.  Smith,  289. 

NEW  TRIAL. 

If  the  finding  of  a  jury  be  not  justified  by  the  evidence,  the  remedy  is  a  motion 
for  a  new  trial,  not  a  writ  of  error.  Wilkins  v.  Boyce,  39. 

NOTICE. 

JUSTICE  OF  THE  PEACE,  1,  2. 
SET-OFF,  2. 
EVIDENCE,  14, 19. 
PARTNERSHIP,  3. 

1.  Where  the  maker  or  indorser  of  a  promissory  note,  which  has  been  trans- 
ferred by  the  original  to  a  second  holder,  has  a  defence  against  the  payment,  a 
publication  in  the  gazette  will  not  affect  the  second  holder  with  notice  of  the 
contents  of  the  advertisement,  or  of  the  objections  to  the  note,  so  as  to  place 
him  in  the  situation  of  the  original  holder.     Beltzhoover  v.  Blackstock,  20. 

2.  Where,  in  a  suit  by  the  second  holder  against  the  maker  of  a  promissory 
note,  the  defendant  gave  notice  to  the  plaintiff  that  no  valuable  consideration 
had  passed  from  the  original  holder  to  the  defendant,  but  did  not  notify  the 
plaintiff  that  he  would  be  called  upon  to  show  his  title  from  the  original  holder, 
the  plaintiff  cannot  be  called  upon  at  the  trial  to  prove  the  consideration  he  gave 
for  the  note.     And  in  such  case,  evidence  of  fraud  or  mistake,  as  between  tha 
original  parties,  would  be  nugatory  and  inadmissible.     Ibid. 

2.  A  notice  to  take  depositions,  is  rightly  served  by  leaving  a  copy  of  it  at  the 
dwellinghouse  of  the  party  with  his  son.  Campbell  v.  Shrum,  60. 

NUISANCE. 

WITNESS,  11. 

The  erection  of  a  mill-dam  across  a  navigable  stream  of  water,  by  the  owner 
of  the  land  through  which  it  passes,  is  not  a  public  nuisance  to  which  the  com- 
mon law  remedy  of  abatement  may  be  applied.  If  it  be  wrong,  the  appropriate 
redress  must  be  sought  for  by  means  of  the  provisions  of  the  act  of  the  23d  of 
March  1803.  Criswell  v.  Clugh,  330. 

OFFICES. 

Under  the  act  of  the  10th  of  March  1810,  entitled  "  an  act  taxing  certain  offi- 
ces, "  the  commonwealth  cannot  recover  against  a  prothonotary  for  a  fraction 
of  a  year,  where  the  amount  of  the  fees  received  by  him  during  that  time  does 
not  exceed  1500  dollars.  Commonwealth  v.  Murdoch,  282. 

ORPHAN'S  COURT. 

ADMINISTRATOR'S  SALE,  1,  2. 

OUSTER. 

The  presumption  of  ouster  from  length  of  possession  is  one  of  mere  fact,  and 
falls  exclusively  within  the  province  of  the  jury.  Nickle  v.  M'Farlane,  165. 

It  was  therefore  error  in  the  court  below  to  charge  the  jury  that  they  were 
bound  to  presume  an  ouster  from  a  possession  of  nearly  sixty  years  in  the  de- 
fendant, although  he  may  have  originally  entered  under  the  plaintiff.  Ibid. 

PAROL  GRANT. 

FRAUDS  AND  PERJURIES,  I,  3. 

PARTNERSHIP. 
PLEADING,  1. 

1.  A  was  a  partner  of  B  in  a  house  at  Natchez.  B  and  C  composed  another 
firm  at  the  same  place.  A  undertook,  as  the  agent  of  the  firm  of  B  and  C,  the 
collection  of  a  bill  of  exchange  belonging  to  D,  and  enclosed  it  for  that  purpose 
to  a  house  in  Philadelphia,  instructing  the  house  to  transmit  the  proceeds  of  the 
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bill  when  collected  to  B,  who  resided  at  Pittsburgh,  and  signing  himself  to  the 
letter  of  advice  "  for  B  and  C."  The  house  in  Philadelphia  brought  suit  on  the 
bill  in  the  name  of  B  and  C  as  indorsers,  recovered  the  proceeds,  and  transmitted 
the  same  to  B  agreeably  to  A's  instructions.  The  firm  of  which  A  was  a  partner, 
or  rather  A  himself,  was,  at  the  time  B  received  the  proceeds,  largely  indebted 
to  B.  The  owner,  D,  brought  assumpsit  against  B  for  the  proceeds  of  the  bill. 
Held,  that  A  acted  as  the  agent  of  the  firm  of  B  and  C,  and  not  in  the  course  of 
any  mercantile  transaction  with  the  firm  of  which  he  (A)  was  a  partner ;  that  the 
transaction  was  nothing  else  than  the  collection  of  money  by  the  firm  of  B  and  C, 
and  a  receipt  of  it  by  one  of  the  partners  (B) ,  which  receipt  affected  that  partner  as 
well  as  the  firm  with  a  knowledge  of  the  whole  transaction,  and  rendered  said 
firm  liable  to  the  legal  owner  for  the  proceeds  of  the  bill.  Wilkins  v.  Boyce,  39. 
That  one  was  sued  for  the  liability  of  a  firm  can  only  be  taken  advantage  of 
by  plea  in  abatement.  Ibid. 

2.  If  A  contract  with  B  to  deliver  articles  to  B  at  a  specified  period,  and  if, 
before  the  articles  are  delivered,  B  enter  into  partnership  with  C,  if  credit  be 
given  at  the  time  of  the  delivery,  it  is  presumed  to  be  given  to  the  partners,  and 
they  are  liable  whether  the  existence  of  the  partnership  was  or  was  not  known 
to  A  at  the  time  he  gave  the  credit.    Johnston  v.  Warden,  101. 

3.  Notice  of  the  dissolution  of  a  partnership  is  necessary  where  the  outgoing 
partner  holds  himself  out  to  the  world  as  the  representative  of  the  firm,  or  at- 
tempts to  bind  it,  but  not  where  he  acts  professedly  and  exclusively  for  himself. 
Taylor  v.  Young,  339. 

PAWN. 

TRESPASS,  1. 

PITTSBURGH. 
MAYOR,  1. 

PLEADING. 

1.  A  partner  who  purchased,  and  actually  applied,  articles  for  the  use  of  the 
partnership,  may,  if  sued  alone,  plead  in  abatement  that  the  contract,  if  made  at 
all,  was  made  with  him  jointly  with  the  other  partners.    Alexander  v.  M '  Ginn,  220. 

It  is  not  material  that  the  plaintiff  was  ignorant  of  the  partnership  at  the  time 
of  the  purchase,  or  whether  he  gave  credit  on  the  responsibility  of  the  partners 
jointly,  or  on  that  of  the  defendant  individually.  The  plea  is  sustained  if  the 
defendant  intended  the  purchase  as  a  partnership  transaction,  and  it  came  within 
the  scope  of  his  authority.  Ibid. 

2.  If  the  plea  of  tender  of  amends  be  not  put  in,  the  court  and  jury  are  not  authoriz- 
ed by  act  of  assembly  to  pass  upon  the  question  of  amends.  Lowriev.  Verner,317. 

No  sum  of  money  short  of  the  penalty  is  a  sufficient  amends.     Ibid. 

POSSESSION. 

TENANTS  IN  COMMON,  1. 

An  entry  upon  two  contiguous  town  lots  under  a  deed  affording  colour  of 
title,  is  presumed  to  be  in  accordance  with  the  same,  so  as  to  render  the  actual 
possession  of  part,  a  possession  co-extensive  with  the  boundaries  described  in 
the  deed.  Hopkins  v.  Robinson,  205. 

Slight  evidence  of  interruption,  such  as  results  from  the  demolition  offences, 
as  between  the  adverse  holder  and  the  person  ousted,  does  not  break  the  con- 
tinuity of  possession.  Ibid. 

PROMISE. 

A  promise  by  a  mortgagee,  either  verbal  or  written,  to  extend  the  time  of 
payment  of  the  money  due  upon  the  mortgage,  whereby  a  third  person  is  induced 
to  purchase  the  land  from  the  mortgagor,  is  binding  :  and  a  scire  facias  upon  the 
mortgage,  issued  before  the  lapse  of  time  mentioned  in  such  promise,  can  not  be 
sustained.  Hoffman  v.  Lee,  352. 

PROMISSORY  NOTE. 
NOTICE,  1. 

REAL  ESTATE. 

MORTGAGE,  2. 

RECITAL. 

EVIDENCE, 18. 
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RECOGNIZANCE. 

SCIRE  FACIAS,  1. 

A  recognizance  given  for  the  payment  of  the  distributive  shares  to  the  heirs 
of  an  intestate,  by  a  purchaser,  is  a  lien  on  the  whole  estate  taken  by  him  at  the 
valuation,  and  not  merely  on  the  undivided  interests  of  such  heirs  as  have  not 
received  payment  of  their  shares.  Cubbage  v.  Nesmith,  314. 

A  purchaser  at  sheriff's  sale,  under  a  judgment  obtained  in  a  scire  facias  on 
the  recognizance  by  the  owner  of  one  of  the  shares,  obtains  a  good  title  for  the 
whole  estate.  Ibid. 

REFERENCE. 

AWARD,  2,  3. 

RELEASE. 

GUARDIAN  AND  WARD,  2. 

RENT. 

DISTRESS,  1, 

A  purchaser  at  sheriff's  sale  of  a  lessor's  title  to  real  estate  in  the  possession 
of  a  tenant,  is  entitled  to  the  rent  which  becomes  payable  after  the  execution 
and  acknowledgement  of  the  deed.  Bank  v.  Wise,  394. 

REPLEVIN. 

In  replevin,  where  the  plea  was  property,  the  jury  found  "  for  the  defen- 
dant 28  dollars  and  75  cents,"  and  the  court  below,  striking  out  the  28  dollars 
and  75  cents,  entered  judgment  de  retorno  habendo  and  awarded  execution  for 
costs.  Held,  that  such  verdict  was  a  finding  for  the  defendant,  generally,  with 
damages  for  the  detention.  Huston  v.  Wilson,  287. 

ROAD. 

A  petition  for  the  review  of  a  road  should  be  signed  by  persons  in  interest, 
and  not  by  their  attorney.  It  is  not  error  in  the  court  of  quarter  sessions  to  re- 
fuse to  grant  a  review  upon  the  petition  of  an  attorney.  Shafferstown  Road,  475. 

SCIRE  FACIAS. 

A  scire  facias  upon  a  recognizance  of  bail  on  an  appeal,  must  recite  the 
suit  pending  and  the  authority  of  the  justice  of  the  peace  to  take  the  recogni- 
zance; it  is,  otherwise,  defective,  and  there  can  be  no  recovery  against  the  de- 
fendant on  it.  Barr  v.  Hall,  298. 

SET-OFF. 

COSTS,  3. 

1.  To  set  off  one  judgment  against  another  is  not  a  legal  power,  nor  is  its  ex- 
ercise demandable  of  right :  it  is  discretionary,  and  the  propriety  of  its  exercise 
cannot  be  questioned  upon  a  writ  of  error.     Burns  v.  Thornburg,  78. 

2.  When  special  matter  is  offered  by  way  of  set-off,  it  should  set  forth,  with 
reasonable  certainty,  the  grounds  of  the  plaintiff's  liability.     Irwin  v.  Potter,  271 . 

3.  Unliquidated  damages,  arising  from  deficiency  in  the  performance  of  a  con- 
tract for  the  erection  of  a  building,  may  be  given  in  evidence  as  a  set-off  against 
the  plaintiff's  claim  under  a  mechanic's  lien,  but  will  not  authorize  the  jury  to 
find  a  balance  in  favour  of  the  defendant.     A  certificate  to  that  effect,  found  by 
the  jury,  will  be  quashed,  while  the  judgment  upon  the  finding  is  faultless,  and 
will  not  be  reversed.     Bayne  v.  Gaylord,  301. 

4.  A  sheriff,  in  an  action  for  money  in  his  hands,  cannot  set  off  a  note  given 
by  the  plaintiff  to  his  attorney  on  the  execution,  and  assigned  by  the  attorney 
to  the  sheriff.    Irwin  v.  Workman,  357. 

SHERIFF. 

An  attorney  has  no  lien  for  his  fees  on  money  in  the  hands  of  a  sheriff.  Irwin 
v.  Workman,  357. 

A  sheriff,  in  an  action  for  money  in  his  hands,  cannot  set  off  a  note  given  by 
the  plaintiff  to  his  attorney  on  the  execution,  and  assigned  by  the  attorney  to  the 
sheriff.  Ibid. 

Nor  can  the  sheriff  protect  himself  by  payment  to  such  attorney  with  notice 
of  the  revocation  of  the  attorney's  authority.  Ibid. 

His  only  defence  would  be  to  show  that  the  attorney  had  acquired  from  the 
plaintiff  an  independent  ownership  of  the  money,  and  that  he,  the  sheriff,  stood 
in  the  attitude  of  a  stakeholder.  Ibid. 
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SHERIFF. 

Such  an  ownership  cannot  be  raised  upon  an  agreement  between  the  plaintiff 
and  a  third  person,  that  in  case  the  latter  should  purchase  at  sheriff's  sale  the 
property  in  execution,  the  purchase  money  should  be  under  the  control  of  the 
attorney,  and  be  applied  as  he  might  direct.  Ibid. 

SHERIFF'S  SALE. 

1 .  An  execution  issued  upon  an  award  made  in  a  proceeding  under  the  act  of 
1705  before  a  judgment  was  entered  upon  it,  is  void ;  and  a  sale  of  the  defendant's 
real  estate  to  the  plaintiff,  by  the  sheriff,  on  such  execution,  confers  no  title. 
Book  v.  Edgar,  29. 

2.  A  mistake  in  a  writ  of  fieri  facias  is  amendable,  and  a  purchaser  at  sheriffs 
sale  acquires  a  good  title  under  a  levy  upon  it.     Owen  v.  Simpson,  87. 

3.  A  purchaser  at  sheriffs  sale,  under  a  judgment  obtained  on  a  scire facias 
on  a  recognizance,  by  the  owner  of  one  of  the  shares  of  an  estate,  taken  at  the 
valuation  in  the  orphan's  court,  obtains  a  good  title  for  the  whole  estate.     Cub- 
bage  v.  Net-milk,  314. 

4.  A  purchaser  at  a  sheriffs  sale  of  a  lessor's  title  to  real  estate  in  the  posses- 
sion of  a  tenant,  is  entitled  to  the  rent  which  becomes  payable  after  the  execu- 
tion and  acknowledgement  of  the  deed.     Bank  of  Pennsylvania  v.  Wise,  394. 

5.  Slanderous  words  must  be  set  out  in  the  language  in  which  they  were 
spoken.     An  amendment  of  the  declaration,  which  changes  the  words  from  one 
language  to  another,  is  demandable  of  right  by  a  plaintiff:  it  is  error  to  refuse  it. 
Rahauser  v.  Schwerger  Barth,  28. 

6.  In  slander,  the  words  "  he  swore  me  out  of  a  sum  of  money,"  are  not  ac- 
tionable.    Tipton  v.  Kakle,  90. 

The  purport  of  words  spoken  may  be  laid  in  the  declaration ;  but  it  is  not  per- 
mitted to  drop  altogether  both  the  language  and  ideas  uttered,  and  sum  up  all  in 
one  round  charge,  and  leave  it  to  the  jury  to  say  whether  the  words  proved 
amounted  to  that  charge.  Ibid. 

SPECIAL  BAIL. 
WITNESS,  11. 

SUBROGATION. 

A  lien  creditor  can  invoke  no  security  taken  by  another  which  had  not  be- 
come a  lien  when  he  procured  his  own  :  hence  a  subsequent  mortgagee,  having 
taken  bonds  also,  but  without  warrant  to  confess  judgment,  has  not  an  equity  to 
call  on  a  prior  mortgagee  to  enter  up  a  judgment  bond  which  accompanied  his 
mortgage,  in  order  to  throw  him  on  another  fund;  nor  can  the  subsequent  mort- 
gagee object  to  the  vacation  of  judgments  subsequently  confessed  on  those  bonds, 
though  purposely  withdrawn  to  make  way  for  other  judgment  creditors,  whose 
liens  on  the  collateral  fund  are  consequently  posterior  in  date  to  his  lien  on  the 
mortgage  premises.  Miller  v.  Jacobs,  477. 

SUNDAY. 

A  judgment  is  not  erroneous,  because  the  verdict  on  which  it  was  entered 
was  rendered  on  Sunday.  Huidekoper  v.  Cotton,  56. 

SURVEY. 

1.  A  question  of  boundary  is  properly  left  to  the  jury,  on  the  principle  that  the 
lines  on  the  ground  constitute  the  true  survey.     Comevys  v.  Carley,  280. 

2.  Where  there  has  been  a  return  of  survey,  a  second  survey,  made  under  the 
same  warrant,  without  an  order  of  resurvey,  is  without  authority  and  void. 
M'Kelry  v.  Gilleland,  312. 

3.  Where  it  is  first  proved  by  witnesses,  who  were  present  on  the  ground,  that 
a  survey  was  made  by  a  person  reputed  to  be  an  assistant  to  the  deputy  sur- 
veyor ;  a  draft  of  the  survey  purporting  to  be  made  out  by  such  assistant,  and 
found,  after  the  decease  both  of  himself  and  the  deputy  surveyor,  amongst  other 
official  papers  in  the  deputy  surveyor's  office,  would  be  admissible  evidence  of 
the  survey.     So  also  is  a  copy,  made  out  by  a  subsequent  deputy  surveyor, 
where  the  non-production  of  such  original  draft  has  been  satisfactorily  accounted 
for.     Burchfieldv.M'Cauley,9. 

Whether  a  survey  was  or  was  not  made,  and  also  whether  there  has  been  an 
abandonment  under  the  act  of  the  3d  of  April  1792,  are  questions  of  fact  to  be 
decided  by  the  jury.  Ibid. 

TAXES. 

OFFICES,  1. 
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TENANTS  IN  COMMON. 

EVIDENCE,  20. 

1.  One  of  several  tenants  in  common,  in  whom  an  outstanding  title  is  alleged 
to  exist,  is  not  a  competent  witness  for  the  party  alleging  his  title.  Lodge  v. 
Patterson,  74. 

The  possession  of  one  tenant  in  common,  to  be  a  bar  under  the  statute  of  limi- 
tations against  his  co-tenants,  must  be  adverse.  Ibid. 

To  be  adverse  it  is  not  necessary  that  actual  notice  be  given  to  his  co-tenants. 
It  may  be  demonstrated  by  circumstances.  Ibid. 

Where  one  who  immediately  on  the  death  of  his  co-tenant,  who  was  a  bro- 
ther, put  up  the  interest  of  the  deceased  in  the  land  at  public  sale  and  bought  it 
in  himself,  entered,  leased,  had  a  survey  made  of  it  in  his  own  name,  and  took 
the  profits  for  more  than  twenty-one  years,  his  possession  was  held  to  be  adverse 
and  to  bar  a  recovery  by  his  co-tenant's  heirs.  Ibid. 

2.  If  a  stranger  enter  on  the  land  of  another,  and  make  improvements  by 
erecting  buildings,  they  become  the  property  of  the  owner  of  the  land.  Crest 
v.  Jack,  238. 

A  joint  tenant,  or  tenant  in  common,  may  not  erect  buildings  or  make  im- 
provements on  the  common  property  without  the  consent  of  his  co-tenant,  and 
then  claim  to  hold  until  reimbursed  a  proportion  of  the  moneys  expended,  nor 
can  he  authorize  it  to  be  done  by  another.  Nor  will  it  alter  the  case,  that  the 
co-tenant  knew  that  the  buildings  were  being  erected,  and  made  no  objection  or 
opposition.  Ibid. 

TENDER. 

VENDOR  AND  VENDEE.  1. 

TITLE. 

SHERIFF'S  SALE,  1,  2,3. 
VENDOR  AND  VENDEE,  1,  2. 
LIMITATION,  2,  3,  4. 

TOWN  LOTS. 

TREASURER'S  SALE,  2. 

TREASURER'S  SALE. 

1.  A  purchaser  of  land  at  a  treasurer's  sale  for  taxes,  whose  title  is  defeated  by 
proof  of  the  actual  payment  of  the  tax  for  which  the  land  was  sold,  is  neverthe- 
less entitled  to  recover  compensation  for  the  improvements  made  by  him.     Gil- 
more  v.  Thompson,  106. 

2.  In  order  to  the  validity  of  the  sale  of  a  town  lot  for  taxes,  it  must  have  been 
assessed  as  unseated,  or  returned  by  the  collector  as  unseated,  and  transferred  by 
the  commissioners  to  the  lists  of  unseated  lands.     Owens  v.  Vanhook,  260. 

TRESPASS. 

ASSUMPSIT,  3. 

1.  A  pawnee  or  lessee  may  maintain  trespass  either  against  the  owner  of  the 
goods  pawned,  or  a  stranger,  for  an  injury  done  to  them  during  the  existence  of 
nis  property  in  them.     Srodes  v.  Caven,  258. 

2.  In  trespass  for  an  assault  and  battery,  evidence  of  a  consequential  injury  in 
the  plaintiff's  business  as  a  glass  blower,  if  it  has  not  been  laid  in  the  declara- 
tion, is  inadmissible.     Robinson  v.  Stokely,  270. 

Proof  of  the  fact  that  that  business  is  severe  upon  the  eyes,  on  one  of  which 
the  plaintiff  received  a  blow,  is  not  evidence  of  such  consequential  injury,  but 
merely  irrelevant.  Ibid. 

3.  Qutere  ?  Whether,  in  an  action  of  trespass  against  two  or  more  defendants,  the 
jury  may  find  a  several  amount  of  damages  against  each ;  and  upon  such  finding, 
whether  a  judgment  may  be  rendered  against  each  ?     Weakly  v.  Royer,  460. 

After  a  plaintiff  in  trespass  or  trover  against  two  or  more  defendants,  has  been 
permitted,  without  objection,  to  give  evidence  showing  that  they  had  severally 
committed  two  or  more  trespasses  or  conversions,  the  jury  may  give  a  verdict 
finding  them  guilty  severally,  and  assessing  the  damages  severally ;  after  which 
the  plaintiff  has  a  right  to  make  his  election,  and  say  For  which  of  the  sums  as- 
sessed he  will  take  judgment,  against  whomsoever  of  the  defendants  it  may  be 
found,  if  he  will,  at  the  same  time,  enter  a  nolle  prosequi  against  all  the  other 
defendants.  Ibid. 
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TROVER. 

ASSUMPSIT,  2. 

TRESPASS,  3. 

In  an  action  of  trover  for  a  promissory  note,  certainty  of  description  in  the 
declaration,  to  a  common  intent,  is  all  that  is  required.  Taylor  v.  Morgan,  333. 

The  measure  of  damages  in  an  action  of  trover  for  a  promissory  note,  is  not 
always  confined  to  the  amount  of  the  note  and  interest ;  circumstances  of  aggra- 
vation in  the  conversion  may  entitle  the  plaintiff  to  greater  damages  for  deten- 
tion. Ibid. 

TRUSTEES. 

The  duties  and  liabilities  of  trustees  appointed  by  will,  and  the  principles  upon 
which  they  will  be  charged  upon  the  settlement  of  their  accounts.  Ex  parts 
Cassel  and  Spayd,  408.  , 

TURNPIKE. 

An  act  of  incorporation  of  a  turnpike  company  vests  in  them  no  estate  in  the 
soil,  but  a  mere  right  of  way.  Fisher  v.  Coyle,  407. 

If  the  franchise  of  a  turnpike  company  extended  to  the  building  of  toll-houses 
within  the  corporate  limits,  they  would  forfeit  them  by  turning  them  to  uses 
foreign  to  the  original  purpose.  Ibid. 

USAGE. 

COMMON  CARRIER,  2. 

VENDOR  AND  VENDEE. 

EJECTMENT,  4. 

1.  The  purchase  of  a  tract  of  land  by  agreement  under  seal,  "  subject  to  the 
payment  of  the  purchase  money  and  interest"  due  to  a  third  person,  is  a  cove- 
nant by  the  vendee  to  pay  such  purchase  money  and  interest,  upon  which  an 
action  may  be  maintained  in  the  name  of  the  vendor  for  the  use  of  him  to  whom 
it  is  due.     Campbell  v.  Shrum,  60. 

A  subsisting  mortgage  on  the  land  by  the  vendor,  to  secure  that  purchase 
money  which  the  vendee  had  thus  covenanted  to  pay,  would  not  prejudice  the 
title  tendered  by  the  vendor  to  the  vendee  before  suit  brought.  Ib'id. 

2.  Equity  will  not  compel  a  vendee  to  take  an  estate  of  which  the  vendor  was 
not  the  owner  at  the  sale,  or  at  least  had  not  the  legal  or  equitable  means  to  make 
himself  so ;  for  he  who  speculates  on  what  is  not  within  his  control  is  not  a  bona 
fide  contractor :  but  the  owner  of  land  which  has  been  sold  for  taxes,  has  per- 
fectly legal  and  efficient  means  of  becoming  the  absolute  owner  by  redemption, 
within  the  time  prescribed  by  law.     Ley  v.  Huber,  367. 

VERDICT. 

REPLEVIN,  1. 
SUNDAY,  1. 

WARRANT. 

ACTUAL  SETTLEMENT,  2. 

1.  When  there  has  been  a  return  by  survey,  a  second  survey  made  under  the 
same  warrant  is  void.    M'Kelry  v.  Gilleland,  312. 

2.  What  lands  are  described  by  a  warrant,  must  be  judged  of  from  the  warrant 
itself,  and  from  testimony  descriptive  of  their  local  situation  :  the  intention  of 
the  warrantee,  as  to  the  lands  designed  to  be  appropriated,  is  not  a  subject  which 
should  be  inquired  into.     Norris  v.  Monen,  465. 

WILL. 

AMBIGUITY,  2. 

In  the  case  of  a  latent  ambiguity  in  a  will,  explanatory  declarations  made  by 
the  testator  at  the  time  of  the  execution  of  it  are  admissible  in  evidence;  so  also 
are  previous  professions  of  the  testator,  indicative  of  his  design  to  give  his  pro- 
perty in  a  particular  way.  Vernor  v.  Henry,  385. 

WITNESS. 

1.  An  attorney  who  knew  professionally  of  the  transfer  of  a  promissory  note 
on  which  an  action  was  afterwards  brought,  will  not  be  admitted  as  a  witness  to 
prove  the  terms  of  the  transfer.  Beltzhoover  v.  Blackstock,  20. 

To  exclude  the  testimony  of  an  attorney  it  is  not  necessary  there  should  be  a 
suit  pending.  Ibid. 
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WITNESS. 

2.  In  an  action  for  a  malicious  prosecution,  one  of  the  grand  jurors  who  re- 
turned a  bill  of  indictment  "ignoramus,"  is  a  competent  witness  to  prove  who 
the  prosecutor  was.     Huidekoper  v.  Cotton,  56. 

3.  One  of  several  tenants  in  common,  in  whom  an  outstanding  title  is  alleged 
to  exist,  is  not  a  competent  witness  for  the  party  alleging  his  title.     Lodge  v. 
Patterson,  74. 

4.  In  an  action  to  recover  back  purchase  money  paid  for  a  tract  of  land,  on  the 
ground  that  the  vendor  had  no  title,  having  previously  sold  it  to  another,  that 
other  person  is  a  competent  witness  for  the  plaintiff  to  prove  the  payment  of  the 
purchase  money  by  him,  and  that  he  was  in  possession  under  his  purchase. 
Devere  v.  Loyd,  94. 

5.  A  witness  is  incompetent  when  the  effect  of  his  testimony  may  be  to  pre- 
serve a  fund  for  the  payment  of  a  debt  due  to  himself.    Paull  v.  Mackey,  110. 

6.  An  agent  is  a  competent  witness  to  prove  his  own  authority.    M'Dowell  v. 
Simpson,  129. 

7.  In  an  issue  between  two  creditors  to  try  their  respective  rights  to  money 
made  by  the  sheriff  out  of  a  sale  of  land  as  the  property  of  one  who,  it  was  al- 
leged, had  fraudulently  conveyed  it  to  his  father,  the  father  being  a  co-defendant 
in  the  judgment  upon  which  the  money  was  claimed,  and  released  from  liability 
upon  it,  is  a  competent  witness.     M'Kee  v.  Gilchrist,  230. 

8.  A  plaintiff  who,  after  suit  brought,  paid  all  the  costs  which  had  accrued, 
gave  security  for  all  which  might  accrue,  and  assigned  all  his  interest  in  the 
claim  for  which  suit  was  brought  to  another  person,  is  notwithstanding  incom- 
petent to  testify  on  the  trial  of  the  cause.     Clement  v.  Bixler,  248. 

Costs  paid  into  court  to  render  a  witness  competent,  are  absolutely  paid,  and 
are  irrecoverable.  Ibid. 

9.  A  note  in  bank,  payable  to  the  order  of  the  first  indorser,  was  protested,  and 
100  dollars  of  it  were  then  paid  by  the  second  indorser,  who  afterwards  received 
a  payment  of  the  same  amount  from  the  drawer.     Held,  that  the  first  indorser 
is  not  a  competent  witness  to  prove  that  such  payment  by  the  drawer  was  on 
account  of  the  note,  and  not  on  account  of  a  distinct  claim,  on  which  suit  is 
brought  by  the  second  indorser  against  the  firm,  of  which  the  drawer  is  a  mem- 
ber.    Rhodes  v.  Lent,  364. 

10.  One  who  had  been  a  stockholder  in  a  solvent  bank  and  assigned  his  stock 
to  the  bank  in  payment  of  a  debt  due  by  him,  is  a  competent  witness  in  an  ac- 

..  tion  by  the  bank.     Bank  v.  Green,  374. 

11.  In  an  action  on  the  case  for  a  nuisance,  one  who  is  the  special  bail  of  the 
defendant  in  a  subsequent  action  for  a  continuance  of  the  same  nuisance,  is  in- 
competent as  a  witness.    Miller  v.  Frazier,  456. 

In  such  action,  he  who  subsequently  to  its  commencement  becomes  the  owner 
of  the  land  upon  which  the  nuisance  is  alleged  to  have  been  erected,  is  incom- 
petent as  a  witness,  because  of  his  privity  of  estate  with  the  defendant.  Ibid. 

WRIT  OF  ERROR. 

NEW  TRIAL,  1. 

1 .  To  set  off  one  judgment  against  another  is  not  the  exercise  of  a  legal  power; 
and  the  propriety  of  it  can  not  be  questioned  on  a  writ  of  error.     Burns  v.  Thorn- 
burgh,  78. 

2.  A  plaintiff  in  error  will  not  be  permitted  to  avail  himself  of  a  point  not  made 
in  the  court  below.     Dor-man  v.  Turnpike  Company,  126. 

3.  A  writ  of  error,  which  is  taken,  in  effect,  to  an  award  of  arbitrators  in  an 
amicable  action,  and  not  to  a  judgment  of  the  court  below,  will  not  be  sustained. 
Wilson  v.  Colwell,  212. 
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